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PREFACE. 


Experience  in  dealing  with  cases  of  extradition 
soon  led  me  to  feel  the  need  of  a  more  thorough  and 
comprehensive  work  on  that  subject  thaai  any  that 
had  been  published  in  the  United  States  or  in  Eng- 
land. The  treatises  of  Billot  and  Bernard,  published 
in  France,  and  that  of  Flore,  published  in  Italy,  but 
subsequently  translated  into  French,  are  most  valu- 
able ;  and  there  is  also  a  later  treatise  of  great  merit 
by  Professor  Lammasch,  of  the  University  of  Vienna. 
But  these  works,  besides  not  being  generally  available, 
contain  little  to  aid  the  practitioner  in  treating  the 
cases  that  arise  under  the  law  in  the  United  States. 
The  work  of  Clarke,  published  in  England,  and  now 
in  its  third  edition,  sketches  the  law  in  the  United 
States,  but  does  not  attempt  to  discuss  it  exhaustively. 
The  only  book  that  can  be  called  a  treatise  on  the  law 
of  extradition  in  this  country,  is  that  of  Dr.  Spear, 
which  appeared  in  1877,  and  is  now  in  its  second  edi- 
tion. The  excellence  of  this  publication  is  attested  by 
the  favor  with  which  it  has  been  received ;  and  it  de- 
tracts nothing  from  the  meritorious  labors  of  its  author 
as  exhibited  in  the  citation  of  published  cases  and  the 
vigorous  discussion  of  certain  general  doctrines,  to  say 
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that  it  does  not  afford  complete  information  upon  many 
questions  of  essential  importance  in  every-day  practice. 

An  examination  of  the  extradition  cases  before  the 
courts  in  the  United  States  on  habeas  corpus  will  show 
that  in  almpst  every  instance  where  the  prisoner  has 
been  discharged,  there  has  been  a  failure  of  justice  be- 
cause of  a  defect  either  in  the  complaint,  in  the  warrant 
of  arrest,  or  in  the  authentication  of  the  documentary 
evidence.  These  subjects,  therefore,  are  of  the  utmost 
practical  importance;  and  yet,  if  accorded  passing 
notice,  they  are  usually  dismissed  with  general  state- 
ments which  afford  little  guidance  in  the  preparation 
and  conduct  of  a  case.  It  is  one  of  the  objects  of  the 
present  work,  by  the  presentation  of  judicially  approved 
forms  as  well  as  by  the  exposition  of  what  the  courts 
have  decided  in  respect  to  particular  questions,  to  mini- 
mize the  chances  of  error  in  technical  matters. 

At  the  same  time,  it  is  believed  that  general  prin- 
ciples of  constitutional  and  of  international  law  have 
not  been  neglected ;  and  an  effort  has  been  made  to  trace 
their  evolution  and  to  illustrate  their  meaning  and  ap- 
plication by  a  laborious  investigation  of  original  records 
from  the  time  of  the  Revolution.  In  this  way  much 
new  historical  matter  has  been  obtained,  which  the 
author  ventures  to  hope  may  prove  both  interesting 
and  instructive. 

The  law  in  foreign  countries  has  been  set  forth  with 
as  great  fulness  as  was  thought  desirable  in  a  treatise 
written  with  especial  reference  to  the  United  States. 
In  accordance,  however,  with  the  practical  design  of 
the  work,  a  chapter  of  considerable  length  has  been 
devoted  to  the  law  in  Canada,  in  which  country,  as 
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in  the  United  States,  the  investigation  of  the  question 
of  criminality  is  committed  to  judicial  magistrates. 
But,  apart  from  the  purely  practical  aspect  of  the 
matter,  it  is  thought  that  the  exposition  of  the  law 
in  foreign  countries  will,  by  disclosing  the  variant  ju- 
ridical notions  there  prevalent,  possess  considerable 
value  for  the  student  of  comparative  jurisprudence. 

No  work  relating  to  fugitives   from  justice  would 
be  entirely  acceptable  in  the  United  States  that  failed 
to  include  the  rendition  of  such  fugitives  as  between 
the  States  and  Territories  of  the  Union.     But,  in  the 
judgment  of   the  writer,  such  rendition  is  not  prop- 
erly described  as  extradition ;  for,  as  confirmed  by  the 
Constitution  and  regulated  by  the  legislation  of  Con- 
gress, it  proceeds  upon  a  principle  precisely  antipodal 
to  that  from  which  are  derived  the  leading  doctrines  of 
extradition,  in  its  true  and  international  sense.     This 
is  the  necessary  consequence  not  only  of  the  form  and 
character  of  the  specific  provision  in  the  Constitution, 
but  also  of  the  mutual  relations,  duties,  and  limitations 
of  sovereignty  of  the  States  under  the  Federal  govern- 
ment.    Whatever  may  be  our  theories  as  to  the  duties 
of  nations,  the  leading  rules  on  the  subject  of  extradi- 
tion presuppose  and  are   deduced   from  the  right,  in 
strict  law,  of  every  sovereign  power  to  grant  asylum 
to  fugitives  from  justice.     Such  a  right  has  no  place 
among  states  united  under  a  common  government,  and 
as  between  the  States  of  the  United  States  it  is  excluded 
by  the  explicit  requirements  of  the  Constitution.    Since 
the  accurate  employment  of  terms  is  of  the  utmost  im- 
portance, and  the  use  of  the  word  "  extradition  "  invites 
the  application  of  the  principles  of  international  law 
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to  the  interstate  proceeding,  the  second  part  of  the 
present  work  has  been  called  Interstate  Rendition. 

I  desire  to  express  my  sense  of  the  courteous  promp- 
titude with  which  the  officials  of  the  various  States  and 
Territories  have  responded  to  requests  for  information 
touching  their  statutes  and  practice.  Nor  can  I  deny 
myself  the  pleasure  of  making  especial  acknowledgment 
of  my  obligations  to  John  D.  Lindsay,  Esquire,  Assist- 
ant District  Attorney  of  the  city  and  county  of  New 
York,  to  whose  kind  and  intelligent  interest  and  un- 
wearied diligence  I  am  indebted  for  information  in 
regard  to  various  recent  matters. 

JOHN  BASSETT  MOORE. 
Washington,  October  23, 1890. 
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CHAPTER  L 

6EWERAL  PRINCIPLES, 

1.  Definition, 

§  1.  BztnAtloB  has  been  defined  as  the  act  bj  vhicli  one 
nation  delivers  up  an  individual,  accused  or  convicted  ol  an 
offence  outside  of  its  own  territory,  to  another  nation  which 
demands  him,  and  which  is  competent  to  try  and  punish 
him.^  A  nation  is  not  required  to  surrender  for  punish- 
ment elsewhere  a  person  who  has  committed  an  offence 
upon  its  own  territory ;  and  the  government  which  makes  the 
demand  must  show,  as  the  basis  of  its  action,  that  its  laws 
have  been  violated  by  the  person  whose  surrender  it  asks. 
By  the  legislation  of  some  countries,  however,  citizens  or  sub- 
jects are  held  amenable  to  the  penal  laws  for  acts  committed 
outside  of  the  national  territory ;  and  to  a  certain  extent  even 
foreigners  are  held  answerable  for  acts  so  committed.  The 
definition  given  above  is  broad  enough  to  include  a  demand  in 
either  of  those  cases.  But  the  United  States,  in  its  practice 
of  extradition,  treats  offences  as  essentially  local  in  their 
character,  and  refuses  to  surrender  fugitives  unless  it  be 

>  BiUot^TniUdftrSztndition,  p.  1 ;  Paris,  1874. 
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shown  that  the  crime  was  committed  in  the  territory,  actual 
or  constructive,  of  the  demanding  government.^  In  this  sense 
extradition  may  be  defined  as  the  delivery  by  a  state  of  a  per- 
son accused  or  convicted  of  a  crime,  to  another  state  within 
whose  territorial  jurisdiction,  actual  or  constructive,  it  was 
committed,  and  which  asks  for  his  surrender  with  a  view  to 
execute  justice.^  According  to  this  definition,  extradition  pre- 
supposes the  concurrence  of  three  elements:  (1)  a  person 
accused  or  convicted  of  a  crime;  (2)  a  state  within  whose 
territorial  jurisdiction  the  crime  was  committed,  and  which 
seeks  to  obtain  possession  of  the  criminal  for  the  purpose  of 
trying  or  punishing  him ;  (3)  a  state  having  jurisdiction  of 
the  criminal  and  requested  to  surrender  him. 

§  2.  Contract. — Thus  the  act  of  extradition  assumes  the  form 
of  a  contract ;  the  two  states  being  the  parties,  the  delivery  of 
the  criminal  the  subject-matter,  and  the  repression  of  crime, 
undertaken  by  the  demanding  state,  the  consideration.  The 
formation,  or  conclusion,  of  the  contract  is  variously  evi- 
denced. In  Great  Britain  it  is  done  by  a  warrant  of  surren- 
der issued  by  a  secretary  of  state ;  in  France,  by  a  decree  of 
the  President,  authorizing  the  delivery ;  in  the  United  States, 
by  a  warrant  of  surrender  issued  by  the  Secretary  of  State.' 

1  The  same  rule  prevails  in  Great  Britain.  Attorney-General  for  the  Colony 
of  Hong  Kong  v.  Ewok-a-Sing,  L.  R.  5  P.  C.  179. 

*  Phillimore,  8d  ed.  (1879),  p.  521.  Pomeroy  Int.  Law,  ed.  by  Woolsey 
(1886),  p.  237.  WUliams,  Attorney-General,  14  Op.  281,  foUowed  by  the  Secre- 
tary of  State,  in  the  case  of  Carl  Vogt. 

*  Has  a  State  the  Bight  to  Grant  Extradition  ?  Billot  discnsses  this 
question.  Trait6,  etc.,  p.  13  et  seq.  It  does  not  relate  to  the  anthority  a  govern- 
ment may  have  under  its  laws  to  surrender  fugitives  from  justice.  But  are 
those  laws  founded  on  pure  right,  and  may  a  state  justly  take  a  man  from  an 
asylum  he  has  chosen,  and  deliver  him  by  force  into  the  hands  of  a  foreign  power  1 

"An  important  fact,"  says  Billot,  "which  it  is  necessary  to  keep  in  view  at 
the  beginning  of  this  study,  is  that  the  right  of  extradition  is  granted  and  exer- 
cised to-day  by  all  nations.  The  development  of  the  international  institution  of 
extradition  has  been  extended,  since  the  commencement  of  the  century,  to  all 
parts  of  the  civilized  world.  .  .  .  The  fact  is  also  of  importance,  that  it  has  man- 
ifested itself  at  an  epoch  when  philosophy  and  civilization  have  succeeded  in 
effacing  from  the  codes  the  greater  part  of  the  provisions  contrary  to  the  natural 
lights  of  man." 

Against  the  right,  he  cites  Coke,  as  quoted  in  Bevue  ^trang^re,  t.  ix.  p.  849. 
Also  M.  Sapey,  who»  in  a  work  entitled  Les  Strangers  en  France,  Illme  partie, 
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2.  NeecBiity  of  Extradition. 

§  8.  General  Interest  of  Nations.  —  All  nations  have  a  com- 
mon interest  in  the  repression  of  crime.  ''  Tlie  object,"  said 
Attorney-General  Gushing,  ^^  to  be  accomplished  in  all  these 
[extradition]  cases  is  alike  interesting  to  each  government, — 
namely,  the  punishment  of  malefactors,  the  common  enemies 
of  every  society."  ^  In  modem  times  the  importance  of  the 
subject  has  vastly  increased.    The  improved  facilities  of  com- 

p.  806,  as  quoted  by  Billot,  says  :  "  The  right  to  demand  and  the  custom  of  ao 
oording,  in  certain  cases,  the  extradition  of  accused  persons,  is  a  cruel  right,  a 
barbarous  usage  which  our  softer  manners  have  restrained  within  narrowest  limits. 
Extradition  is  accorded  to-day  only  for  crimes  which  offend  humanity,  and  of 
which  the  repression  concerns  all  peoples.  The  treaties  concluded  by  France 
with  many  of  the  nations  of  Europe  have  assured  this  salutary  restriction  :  we 
demand  with  repugnance.,  we  accord  with  regret,  and  Europe,  which  the  succes- 
siye  commotions  of  which  she  has  been  the  theatre  have  rendered  tolerant,  has, 
of  her  own  accord,  proscribed  it  in  political  matters. 

**  Will  it  completely  disappear  some  day  f  In  the  month  of  June,  1831,  was 
it  not  declared,  in  the  name  of  France,  that  she  would  nevermore  either  demand 
or  accord  extradition  f  Why  should  the  soil  of  France  not  save  the  suppliant,  as 
it  frees  the  slave  who  touches  it  f  Would  it  be  regrettable  if  the  territory  of  each 
nation  were  a  sacred  asylum  in  the  ancient  and  religions  sense  of  the  word  ?  If 
punishment *is  necessary,  is  exile  nothing  ?  The  ancients  permitted  this  to  the' 
accnsed  who  despaired  of  his  cause,  and  the  country  thought  the  culprit  to  be 
sufficiently  punished  who  could  never  return.'* 

While  pronouncing  this  fantastic,  Billot  questions  the  statement  as  to  France's 
declaration  in  1831.  According  to  M.  Mangin  (says  Billot),  who  first  made  the 
statement  in  Revue  £trang^re,  t.  iv.  p.  92,  the  declaration  was  addressed  to 
Switzerland.  Billot  says  he  has  never  found  any  part  of  the  text  of  it,  and  the 
existence  of  it  seems  the  more  doubtful  since,  two  years  later,  in  September,  1833, 
the  French  government  made  with  that  of  Switzerland  an  arrangement  to  efface 
from  the  convention  of  1828  crimes  against  the  safety  of  the  state,  all  the  other 
stipulations  of  the  treaty  being  maintained  in  full  force. 

Billot  also  quotes  as  opposed  to  extradition  Pinheiro-Ferreira,  in  Revue  £tran- 
gire,  t.  i.  p.  65,  "  Observations  snr  la  loi  beige  du  1*^  octobre,  1883.*'  Pinheiro- 
Ferreira  believes  that  the  state  to  which  a  culprit  flees  should  punish  him. 

See  Billot,  Traits  de  I'Extradition,  pp.  13-18. 

1  7  Opinions,  Oct.  4,  1855.  See  also  Report  of  British  Royal  Commission, 
1878  ;  For.  Bel.  1878.  Lord  Coke  was  opposed  to  extradition.  "  It  is  holden," 
he  said,  "  and  so  it  hath  been  resolved  that  divided  kingdoms  under  several  kings, 
in  league  one  with  another,  are  sanctuaries  for  servants  or  subjects  flying  for 
safety  from  one  kingdom  to  another ;  and  upon  demand  made  by  them,  are  not, 
by  the  laws  and  liberties  of  kingdoms,  to  be  delivered."  8  Institutes,  180.  See 
also  "  Some  Points  on  Extradition,"  by  W.  R  Lawrence,  AlK  Law  Journal,  1877. 
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munication  which  modern  invention  has  afforded,  and  the  con- 
sequent ease  with  wliich  malefactors  can  escape  from  the 
jurisdiction  of  the  countries  whose  laws  they  have  violated, 
have  rendered  it  essential  to  the  order  of  society  that  flight 
should  not  secure  immunity  from  punishment.  In  order  to 
meet  the  necessities  of  the  case,  the  opponents  of  extradition 
have  suggested  various  expedients.  It  has  been  proposed  by 
some  that  the  operation  of  the  criminal  law  be  made  cosmo- 
politan, Pinheiro-Ferreira  strongly  argues  that  the  state  in 
whose  territories  the  fugitive  seeks  asylum  should  not  deliver 
him  up,  but  should  punish  him.^  The  answer  to  this  propo- 
sition is  conclusive.  In  the  first  place,  it  would  involve  the 
assimilation  of  the  penal  laws  of  all  countries,  without  respect 
to  their  social  conditions.'  If  this  were  not  done,  we  should 
be  reduced  to  one  of  two  alternatives,  neither  of  which  would 
be  desirable.  The  punishing  state  would  either  be  required 
to  administer,  in  respect  to  the  offence  proved,  the  penalty  of 
the  country  within  whose  limits  the  crime  was  committed; 
or  else,  in  affixing  its  own  penalty,  would  subject  the  offender 
to  a  dual  penal  liability.  The  first  alternative,  which  has 
been  adopted  in  several  codes,  violates  the  principle  that  one 
state  will  not  enforce  the  penal  laws  and  judgments  of  an- 
other state.*  The  second  alt.ernative  would  involve  a  great 
hardship  to  the  criminal.  Tlie  answer  from  motives  of  con- 
venience is  equally  forcible.  It  is  upon  the  spot  where  the 
crime  is  committed  that  it  can  best  be  tried  and  punished. 
There  are  the  witnesses,  and  tliere  can  the  circumstances 
be  most  accurately  ascertained  and  considered.  The  trans- 
portation of  witnesses  to  a  distant  place  would  not  only  be 
attended  with  great  expense,  but  also  might  be  impracticable. 
Besides,  it  is  at  the  place  where  the  offence  was  committed 
that  the  greatest  interest  is  felt  in  its  detection  and  pnnish- 

^  Coon  dd  droit  public,  t.  il  §  12. 

'  "  The  conception  of  an  abstract  law,  generally  applicable  in  all  places,  can 
only  be  an  ideal  towards  which  we  can  tend,  withoat  flattering  ourselves  that 
we  shall  eT«r  completely  attain  it"  M.  Brocher,  Inst,  de  droit  int.,  187&-<80, 
t.  i.  p.  58. 

*  Foelix,  Droit  int  priv^  t.  ii.  tit  ix.  oh.  4. 
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menty  and  the  moral  effect  of  retribution  most  neoeasary  and 
useful.^  And  it  is  there  tried  according  to  the  law  which  was 
of  paramount  obligation  at  the  time  of  its  commission.' 

§  4.  Bacpukiioii.  —  Another  measure  which  has  been  sug- 
gested as  a  substitute  for  ertradition  is  expulsion.  But  tlie 
inefficiency  of  this  remedy  is  obvious.  While  it  rids  the 
country  of  refuge  of  undesirable  inhabitants,  it  affords  little 
satisfaction  to  the  laws  which  they  haye  violated.*  It  may 
well  be  employed  in  cases  not  affording  ground  for  extradi- 
tion, as  in  that  of  political  offenders  who  by  their  acts  violate 
the  neutrality  of  the  state  of  refuge,  or  whose  presence  is  in- 
convenient.* France  expelled  the  Carlists  who  were  com- 
promised in  the  insurrection  in  Spain  in  1872.  When  Victor 
Hugo  retired  to  Brussels  during  the  days  of  the  Commune  at 
Paris,  he  announced  through  the  "  lud^pendance  Beige  "  that 
his  house  would  be  a  refuge  for  all  those  proscribed  by  the 
Commune.  The  administrator  of  public  safety  notified  him 
that  his  presence  was  an  occasion  of  troubles  of  such  a  char- 
acter as  to  compromise  the  public  peace,  and  requested 
him  to  leave  the  country,  which  he  did.  The  same  step 
was  taken,  under  somewhat  similar  circumstances,  by  the 

'  Lewis,  on  Foreign  Jarisdiction  and  the  Extradition  of  Criminals,  p.  29  ^  9eq. 

*  The  superiority  of  the  territorial  oompetenoe  orer  every  other  ia  now  nniver- 
saUy  accepted.  See  Report  on  Extraterritorial  Crime  and  the  Cutting  Case,  hy 
the  writer  of  this  work.     Washington,  Oovemment  Printing  Office,  1887. 

*  In  1889  the  government  of  General  I^^gitime  at  Port-au-Prince,  Hajrti,  pub- 
lished a  decree  (Le  Moniteur,  Hay  2,  1889)  stating  that  it  had  been  decided  to 
expel  from  the  territory  of  the  republic  all  foreigners  condemned  in  their  own 
oonntry  to  afflictive  and  infamous  punishments.  The  Minister  for  Foreign  Affairs 
was  directed  to  obtain  information  from  the  ministers,  charges  d'affaires,  and  con- 
suls of  the  various  powers  represented  in  Hayti,  to  the  end  that  the  decision 
might  be  given  effect. 

In  Gachard*8  Analectes  historiqnes,  vol.  i.  p.  380,  there  is  an  interesting 
ctreular  letter  of  the  Duke  of  Alva  to  the  tribanah  of  Justice  and  governors  of 
provinces  of  the  Netherlands,  touching  the  measures  to  be  taken  against  vaga- 
bonds, fugitives,  and  other  bad  fellows  :  November  87,  1571. 

«  Bluntschli,  1^ Droit  int.  cod.,  S  394;  2d  ed.,  Paris,  1874.  Lewis,  On  Foreign 
Jurisdiction  and  the  Extradition  of  Criminals,  pp.  68-72.  2  Rev.  de  droit  int 
(1870),  p.  191,  article  by  Dr.  Christian  Neumann.  Heffter,  Bergson's  ed.,  §  63. 
Deeree  of  Minister  of  Interior,  Le  Moniteur,  Port-an-Prinee,  Hay  9,  1889. 
Taney,  €^  Jus.,  in  Holmes  v.  Jenniaon,  14  Pet  540,  66t. 
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Belgian  government,  in  the  recent  case  of  General  Boulanger. 
But  expulsion  in  the  main  conserves  only  the  interests  of  the 
state  to  which  the  criminal  flees.^  It  does  not  meet  the  ends 
of  justice.  In  extradition  alone  is  found  a  complete  remedy 
for  the  evils  in  which  it  has  its  justification.^ 

8.   Origin  of  Extradition. 

§  5.  Asylnin.  —  Viewed  as  a  system,  extradition  may  be 
said  to  be  of  modern  origin.*  In  early  times,  however,  we 
find  many  instances  of  the  surrender  of  fugitives  from  justice. 
The  chief  obstacle  in  the  way  of  the  systematic  practice  of 
such  surrender  was  the  exaggerated  notion  held  by  the  ancient 
nations  as  to  the  right  of  asylum.  In  the  earliest  times  the 
right  of  asylum  for  fugitive  offenders  was  restricted  to  par- 
ticular places  which  religion  invested  with  a  sacred  character 
and  protected  from  invasion.  Once  there,  the  fugitive  was 
safe  from  pursuit,  and  his  self-imposed  exile  was  his  only 
punishment.  In  course  of  time  these  places  of  refuge  ceased 
to  exist.  But  hospitality  and  protection  had  come  to  be  re- 
garded as  the  fugitive's  right,  and  in  the  end  each  separate 
country  became  a  place  of  refuge  for  offenders  against  the 
laws  of  other  nations.  The  religious  was  succeeded  by  the 
territorial  asylum,  and  the  latter  was  under  the  protection  of 
the  national  sovereignty.^    The  right  of  asylum  thus  estab- 

1  Bomboy  &  GilbriD,  Traits  pratiqae  de  rextradition,  p.  8. 

'  Billot  says  that  the  object  of  extradition  is  three-fold  :  (1)  To  secure  the  ap- 
plication of  the  territorial  competence.  The  place  where  the  crime  was  committed 
is  that  where  it  can  best  be  discoTered  and  most  conveniently  and  certainly  pun- 
ished. (2)  The  conservation  of  order,  the  observation  of  justice,  and  the  re- 
pression of  crime.  Nations  do  not  live  in  isolation.  Disorder  and  crime  are 
contagious.  (8)  To  secure  reciprocity  of  action.  "  Never/*  he  says,  **  would  a 
state  consent  to  accord  extradition  to  a  state  which  refused,  on  its  part,  to  restore 
foreign  malefactors  fleeing  to  its  territory.  We  have  seen,  for  example,  in  1865, 
France  denounce  her  extradition  treaty  with  England,  because  reciprocity  was 
not  obtained  from  that  power."    Trait^  etc.,  pp.  9,  10. 

>  Billot,  Traits,  etc.,  p.  84. 

*  Bernard,  De  I'extradition,  vol.  i.  pp.  11-14.  Of  the  right  of  asylum  accorded 
in  privileged  places  an  illustration  is  found  in  modem  times  in  the  use  made  of 
legations  and  consulates  in  certain  countries  as  places  of  refuge,  especially  for 
political  criminals.  This  practice,  however,  is  generally  recognized  as  resting 
upon  custom  and  tolerance  rather  than  upon  strict  right.    Bluntschli,  in  hia 
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lished  was  rigidly  maintained,  and  it  was  only  in  the  presence 
of  superior  strength  that  malefactors  were  delivered  up.^  The 
inconveniences  and  disorders  to  which  the  right  of  asylum 
gave  rise  appear  to  have  been  recognized  by  the  Romans,  who 
conferred  upon  their  Feciales  a  special  authority  in  regard  to 
the  surrender  of  criminals.  If  any  state  in  alliance  with  Rome 
had  reason  to  complain  of  the  conduct  of  a  Roman  citizen,  it 

Droit  int.  codifi^  (2d  ed.,  Paris,  1874),  §  200,  says  that  the  right  of  asylnm 
does  not  attach  to  the  dwelling  of  an  envoy,  and  he  is  bound  to  deliver  up  to  the 
competent  authorities  a  person  pursued  by  the  police  or  the  judicial  authorities  of 
the  country,  and  who  shall  have  taken  refuge  with  him,  or  to  authorize  the 
search  of  his  dwelling  for  the  fugitive.  Nor  can  an  envoy,  says  Blnntschli 
(§  201),  refuse  to  deliver  up  fugitives  whom  he  has  received  into  his  carriage. 
The  police  or  judicial  authorities  who,  under  such  circumstances,  arrest  the  con- 
veyance and  seize  the  fugitive,  are  not  guilty  of  a  violation  of  international  law. 
"Extraterritoriality,"  say  Bom  boy  and  Gilbrin,  "does  not  imply  any  right  of 
asylum.  Consequently,  the  exti-adition  of  an  accused  person  who  has  taken 
refuge  in  the  hotel  of  a  diplomatic  agent,  seeking  to  place  himself  under  the  pro- 
tection of  the  latter,  may  not  be  refused.  It  is  only  necessary  in  extreme  con- 
junctures to  take  the  malefactor  from  the  place  where  he  has  sought  a  refuge.  In 
every  case,  the  diplomatic  agent  is  bound  to  deliver  up  to  the  competent  author- 
ities  the  person  regularly  prosecuted,  who  shall  have  taken  refuge  with  him,  or 
to  authorize,  in  case  of  his  refusal,  the  taking  of  him."  (Traits  pratique  da 
Textradition,  p.  6.) 

The  United  States  has  always  discountenanced  the  use  of  its  legations 
and  consulates  to  shjeld  the  citizens  of  a  country  from  the  action  of  their 
own  government.  The  position  of  this  government  is  well  stated  in  a  com* 
munication  of  the  Secretary  of  State  to  the  Minister  of  the  United  States  in  Hayti, 
as  follows  :  "  The  Government  of  the  United  States  does  not  claim  for  its  lega- 
tions abroad  any  extraterritorial  privileges  of  asylum,  and  consequently  makes  no 
each  claim  in  respect  of  consular  offices,  or  private  residences  of  American  citi- 
zens, or  American  merchant  vessels  in  port.  If,  as  a  custom,  in  any  country,  the 
practice  of  asylum  prevails,  and  is  tacitly  or  explicitly  recognized  by  the  local 
authorities  in  respect  of  legations,  consulates,  private  dwellings,  or  vessels  of  an- 
other nationality,  the  exercise  of  the  consuetudinary  privilege  by  Americans 
could  not  be  deemed  exceptional ;  and  if,  under  any  circumstances,  refugees  find 
their  way  to  places  of  shelter  under  the  American  flag,  or  in  the  domicile  of 
American  citizens,  we  should  certainly  expect  such  privileges  as  would  be 
accorded  were  the  like  shelter  under  the  flag  or  domicile  of  another  power. 
But  we  claim  no  right  or  privilege  of  asylum ;  on  the  contrary,  we  discounte- 
nance it,  especially  when  it  may  tend  to  obetnict  the  direct  operation  of  law  and 
jnstice."  (Mr.  Bayard,  Secretary  of  State,  to  Mr.  Thompson,  Nov.  7,  1886; 
For.  Bel.  1886,  p.  630.)  The  opinions  of  the  various  Secretaries  of  State  on  the 
subject  are  set  forth  in  §  104  of  Wharton's  International  Law  Digest 

1  Hefller,  Bergson's  ed.,  |  6S. 
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was  the  duty  of  the  Feciales  to  investigate  the  complaint,  and, 
if  BatiBfied  that  the  charge  was  true,  they  had  the  power  to 
hand  over  the  guilty  party  to  the  complainants.^ 

§  6.  Anoient  Treaties.  —  Although  treaties  for  the  surren- 
der of  criminals  existed  in  ancient  times,  they  did  not  look 
to  the  administration  of  ordinary  criminal  justice.  They 
referred  rather  to  political  offences,  affecting  the  security  of 
the  state,  and  to  offences  against  the  rules  of  international 
intercourse*  In  the  collection  of  treaties  by  Barbeyrac, 
which  covers  the  period  from  1496  b.  c.  to  the  time  of  Charle- 
magne, we  find  numerous  agreements  to  deliver  up  persons 
who  had  been  banished,  or  who  were  outlaws  escaped  from 
one  country  to  another.^  Of  a  political  complexion  were  the 
treaties  made  by  Charles  II.  of  England  with  Denmark  in  1661, 
and  with  the  States-General  in  1662,  for  the  rendition  of  the 
regicides.  It  is  said  that  the  first  mention  of  the  surrender 
of  ordinary  criminals  in  an  English  treaty  was  in  that  of 
1174  beween  Henry  11.  and  William  tlie  Lion,  King  of  Scot- 
land ;  in  which  it  was  agreed  that  English  felons  fleeing  to 
Scotland  should  be  surrendered  or  be  tried  in  Scotland,  and 
that  Scottish  felons  fleeing  to  England  should  be  sent  back 
to  Scotland  or  be  tried  in  England.  There  is  no  evidence  to 
show  how  the  arrangement  operated,  and  the  real  beginning 
of  extradition  treaties  between  England  and  other  European 
states  dates  from  the  treaty  of  Amiens  in  1802.^ 

§  7.  Modem  Treaties.  —  In  the  negotiation,  however,  of 
actual  treaties  of  extradition  in  the  modern  sense,  France 
led  the  way,  although  the  word  "  extradition  '*  is  not  found 
in  any  public  act  of  the  government  prior  to  the  decree  of 
February  19,  1791,  relating  to  the  surrender  of  fugitives 
from  justice.  By  a  treaty  between  France  and  Wurtemberg 
of  March  26,  1759,  concluded  for  five  years,  and  renewed 

1  Hosaek's  Law  of  Nations,  pp.  16,  17. 

I  Bernard,  in  the  first  Tolnme  of  his  Traits,  gives  a  very  rich  and  complete 
collection  of  the  ancient  cases. 

*  W.  B.  Lawrence,  14  Albany  L.  J.  87.  Dumont,  Corps  Diplomatique,  Snp- 
pUment,  torn.  i.  part  1,  pr^f.  pp.  10-12.  Histoire  des  anciens  traits  depnis  les 
temps  les  pins  recall  jnsqna  I'emperear  Charlemagne,  par  Barbeyxao,  pp.  1-474. 

*  E.  S.  Boaooe,  Fraser^s  Magazine^  toL  li,  p.  168. 
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December  8,  1764,  for  another  period  of  five  years,  it  was 
provided  that  all  brigands,  malefactors,  robbers,  incendiaries, 
murderers,  assassins,  vagahondSy  as  well  as  soldiers  who  de- 
serted from  the  one  country  to  the  other,  should  be  arrested 
on  the  first  application  and  conducted  to  the  frontier,  thei« 
to  be  delivered  up  in  good  faith.  The  expenses  were  reim- 
bursed according  to  a  fixed  tariff.  Articles  earned  away  by 
the  persons  delivered  were  also  restored.^ 

On  May  28, 1777,  a  treaty  was  concluded  between  France 
and  Switzerland,  which  provided,  among  other  things,  for 
extradition  for  offences  generally.  It  applied  to  political 
as  well  as  to  common  crimes.  It  made  no  reservation  as  to 
citizens.  But  in  its  application  the  parties  did  not  construe 
it  to  require  the  delivery  up  of  citizens,  unless  in  the  case 
of  a  ^^  crime  grave  et  public.''  Outside  of  this,  ^each  of  the 
countries  prosecuted  its  own  subjects  for  crimes  which  had 
been  conmiitted  in  the  other  state,  and  of  which  it  had  been 
duly  notified.^ 

1  Billot,  Tndt^  etc.,  p.  40. 

3  Billot,  TtaiU,  etc.»  pp.  48-46.    This  writer  wys :  — 

"  The  preeediDg  review  permite  ns  to  state  that  France  entered,  at  the  close 
of  the  eighteenth  century,  into  regalar  reUtions  of  extradition  with  all  the  neigh- 
boring conntries.  England  alone  remained  outside  of  the  concert.  The  delivery 
of  malefactors  fled  into  other  countries  was  obtained  without  difficulty,  and  we 
can  detach  from  the  collection  of  stipulations  a  oertsin  nunbv  «f  rules  which 
controlled  in  the  matter. 

"  The  relations  of  the  interested  countries  were  subjected,  from  the  point  of 
view  of  extradition,  to  an  exact  reciprocity. 

"  Extradition  was  demanded  by  the  diplomatie  cfaannely  er  by  the  respective 
authorities  of  the  frontier. 

**  Citizens  were  not  subjected  to  extradition.  This  rale,  established  in  1736 
in  the  relations  of  France  with  the  Low  Countries  in  consequence  of  the  principle 
of  reciprocity,  found  general  application  at  the  end  of  the  eighteenth  century. 

*' Extradition  took  place  only  for  'great  crimes'  {grand  mwtst).  No  excep- 
tion was  made  as' yet  for  political  offences.  An  enumeration  of  possible  (posaibles) 
acts  of  extradition  is  contained  in  certain  treaties  ;  bat  that  enumeration  is 
not  always  limitative.  Desertion  and  contraband  {eonii^ebande)  give  pUce  to 
extradition. 

'*  Extradition  applies  only  to  individnads  juridically  declared  guilty,  or  proee- 
cttted  in  vhrtue  of  legal  mandates ;  whenoe  the  necessity  of  prodnoing  the  mandate 
or  thfl  judgment  of  condemnation  to  sustain  the  demands  of  extradition. 

**  The  objaeta  earned  away  by  the  extradiled  penoa  were  ■astqrsd  t»  the  n- 
qnesting  state. 
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4.  Progre99  of  Extradition, 

§  8.  Abatement  of  Dietrnst.  —  As  the  practice  of  surrender- 
ing fugitive  criminals  has  been  extended,  and  the  methods 
of  administering  justice  have  been  improved,  the  distrust 
which  was  formerly  felt  among  nations  in  respect  to  the 
treatment  which  a  surrendered  criminal  might  receive  has 
gradually  disappeared.  Even  where  treaties  of  extradition 
existed,  the  prejudice  against  surrender  was  formerly  so  great 
as  often  effectually  to  obstruct  their  execution.  The  treaty 
between  Prance  and  Great  Britain  of  February  13, 1843,  was 
never  executed,  although  it  was  little  more  than  a  rescript 
of  article  20  of  the  Treaty  of  Amiens,  between  France,  Spain, 
Holland,  and  Great  Britain,  signed  March  2, 1802.^  In  1852 
another  convention  of  extradition  was  concluded  between 
France  and  Great  Britain,  but  never  went  into  operation. 
Between  the  years  1854  and  1858  France  made  seven  de- 
mands under  this  treaty,  but  in  no  case  was  a  warrant  of 
extradition  granted ;  and  further  demands  were  abandoned.' 
At  the  present  day  there  exists  between  the  two  countries 
a  comprehensive  treaty  of  extradition,  which  is  constantly 
executed  without  difficulty.  The  extradition  article  in  the 
Webster-Ashburton  treaty,  between  the  United  States  and 
Great  Britain,  of  August  9,  1842,  awoke  violent  opposition 
in  the  United  States ;  and  on  January  30, 1844,  Mr.  Benton 
offered  in  the  Senate  a  resolution  for  its  immediate  termina- 
tion.^   This  resolution  was  not  adopted.     Since  that  time  the 

"The  expenses  occasioned  by  the  extradition  were  chai^ged  to  the  state 
requested. 

**Sach  are  the  principal  rules  which  presided  in  the  international  relations 
of  France,  in  the  matter  of  extradition,  at  the  moment  when  the  nineteenth  cen- 
tury opens.  Those  relations  existed  only  with  neighboring  states.  It  is  only 
after  1880  that  they  make  a  rapid  development.  In  1874  they  embrace  the  whole 
world."    Traits,  etc.,  pp.  45,  46. 

1  Lewis  on  Foreign  Jurisdiction,  p.  89.  In  only  one  case  was  extradition 
ever  obtained  by  France  under  the  treaty  of  1848,  and  that  was  through  the  per- 
son being  apprehended  in  the  Island  of  Jersey.  Clarke  on  Extradition,  8d 
ed.  p.  131. 

*  Lewis  on  Foreign  Jurisdiction,  p.  40.    Clarke  on  Extradition,  8d  ed.  p.  185. 

•  Sen.  Docs.,  28th  Cong.,  Ist  Sees.,  toI.  iii.  p.  [125],  1843-44. 
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goTemment  of  the  United  States  has  concluded  many  treaties 
of  extradition,  to  which  additions  are  constantly  made.^ 

6.  IhUy  of  Extradition. 

§  9.  Opinions  of  Pubiioista.  —  The  question  has  been  much 
discussed  whether  a  nation  is  bound  to  deliver  up  fugitive 
offenders  in  the  absence  of  a  treaty.  The  prevalent  doctrine 
is  that  there  is  no  positive  obligation.    Says  Hcffter :  — 

^*  In  the  absence  of  formal  treaties,  every  extradition  of  a  for- 
eigner is  subordinated  to  considerations  of  mutual  expediency  and 
utility.  The  interests  of  society  demand  that  crimes  shall  not 
remain  unpunished,  and  the  extradition  may  especially  be  granted 
when  there  is  no  reason  to  apprehend  any  injustice  on  the  part 
of  the  authorities  who  demand  it.  For  this  reason  ancient  authors, 
such  as  Grotius  and  Yattel,  have  declared  extradition  obligatory ; 
but  the  negative  is  maintained  by  modem  authors,  and  has  pre- 
vailed in  practice.''* 

Foelix  says  that  ^^  every  extradition  is  made  subordinate 
to  considerations  of  propriety  and  mutual  usefulness ;  the 

1  For  extradition  treaties  in  force  between  the  Tarioas  states  of  the  world  in 
1888,  see  L*£xtradition,  by  F.  J.  Kirchner  ;  London,  1888. 

Billot  says  Great  Britain  was  perhaps  the  only  European  power  which  abso- 
lutely refused,  to  the  close  of  the  last  century,  to  deliver  up  foreign  malefactors 
taking  refuge  on  its  territory.  Consequently  France  gave  none  up  to  her.  Nev- 
ertheless we  see  in  England,  says  Billot»  towards  tbe  close  of  tbe  century,  a  ten- 
dency to  depart  from  the  rigor  previously  maintained.  For  example  :  the  Lord 
Mayor  of  London  ordered  the  arrest  of  persons  guilty  of  robbery  of  the  diamonds 
of  Madame  du  Barry,  and  secured  the  restitution  of  those  valuables.  About  the 
same  time  the  directbrs  of  the  Bank  of  England  followed  one  of  their  faithless 
employ^  into  France,  and  obtained  letters-patent  in  virtue  of  which  the  fugi- 
tive was  judged  and  condemned  to  death,  August  8,  1784,  by  the  council  of 
Artois.  Nevertheless  it  was  not  till  1802,  by  the  treaty  of  Amiens,  that  Great 
Britain  resolved  to  enter  the  concert  of  European  nations,  and  accepted,  under 
determinate  conditions,  the  obligation  of  authorizing  the  extradition  of  fugitive 
malefactors.     Tr«dt^  etc.,  p.  88. 

The  author  does  not  refer  to  the  provisions  of  Article  27  of  Jay*s  treaty  of 
1794,  by  which  the  United  States  and  Great  Britain  agreed  to  deliver  up  mur- 
defers  and  forgers. 

*  Heflter,  Bei^ipMn's  ed.,  §  68.  Lammasch,  in  his  Auslieferungspflicht  und 
Asylrecht,  says  that  in  the  case  of  a  heinous  offence  it  is  the  duty  of  the  state  to 
surrender.    See  also  11  Crim.  L.  Mag.  157. 
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attthoritieff  of  «  state  are  not  obliged  to  grant  the  extradition 
of  a  orioimai,  unless  fliere  exist  between  the  two  atatea 
formal  treaties  applicable  to  the  subject."^  Sir  Travers 
Twiss,  in  his  work  on  the  law  of  nations,  says  that  Foelix 
**>  seems  to  have  stated  the  practice  amongst  nations  very  cor- 
rectly." '  PhilUmore  reaches  the  same  conclusion  as  Foelix.^ 
Sir  Edward  Greasy  says  that  the  extradition  of  criminab 
^^  has  sometimes  been  treated  as  a  perfect  right ;  but  the  better 
and  the  now  prevalent  opinion  is,  that  it  is  a  matter  of  comity 
only.'*  ^  To  the  same  effect  is  Pomeroy,^  who  closely  follows 
PhilUmore  in  his  discussion  of  the  subject.  Lawrence,  Im 
his  edition  of  Wheaton,  says :  ^  The  negative  doctrine,  that, 
independent  of  special  compact,  no  state  is  bound  to  deliver 
up  fugitives  from  justice  upon  the  demand  of  a  foreign  state, 
was  maintained  at  an  early  period  by  the  United  States 
government,  and  is  confirmed  by  a  considerable  preponder- 
ance of  judicial  authority  in  the  American  courts  of  justice, 
both  State  and  Federal."  « 

§  10.  Opixaona  of  Statesman.  —  Writing  to  Lord  Ashburton, 
in  relation  to  the  case  of  the  ^'  Creole,"  Mr.  Webster  said :  — 

**  If  persons  gailty  of  crimes  ia  the  United  States  seek  an 
asylum  m  the  British  dominions,  they  will  not  be  demanded  until 


1  Foeliz,  Droit  iut.  prir^,  t.  iL  f  608.  H«  dtes  on  the  afirmfttire  of  tbo 
qaestioii  Grotios,  De  jars  belli  et  pacis,  book  ii.  ch.  31,  |§  S;  4,  6  ;  Heineociiii, 
Prnlectiones ;  Yattel,  book  L  §  283 ;  book  li.  cb.  6,  ff  76^  77;  Boebiner,  Pr»- 
lectlones,  book  ti.  cb.  6,  §  85  ;  Scbmelzing,  1 161  ;  Kent,  vol.  L  pp.  86^7  ;  and 
Homan,  p.  58.  As  against  tbe  obligation,  he  citee  Ybet,  De  atat.,  §  11,  eh.  L 
no.  5;  Pufendorf,  Elementa,  book  yiii.  ch.  8,  §|  88,  24;  Leywr,  Med»  spec.  627, 
med.  10;  Martens,  §  101 ;  EUiber,  |  66 ;  Klnii,  De  deditione  profngorum,  1 1, 
p.  7 ;  Saalfeld,  §  40 ;  Schmalz,  §  160 ;  Hittermaier,  ProoMnre  eriminelle  alio- 
mande,  §  69 ;  Kangin,  vol.  L  no.  74 ;  Story,  Confl.  of  Laws,  626»  627;  and 
Wheaton.  Churke,  in  bis  work  on  Extradition,  deniei  the  oorrectneas  of  the  cita- 
tion of  Pofendoxl  See  8d  ed.  of  that  work,  p.  8  ^  asf.  He  also  critictsea  other 
citations. 

s  Twiss,  The  Law  of  Nations ;  on  the  Rights  and  Datiea  of  Nations  ia  Tiaas 
of  Peace,  ed.  1884,  $  238. 

»  Phil.  Conu,  8d  ed.,  toI.  i.  p.  517. 

*  First  Platform  of  Int.  Law,  p.  202.    He  cites  Lewb'  Fordgn  Jiiri«iietio% 

p.  87. 

*  Int  Law,  Woolsey's  ed.  (1886),  p.  286. 
<  Lawrence's  Wheaton,  ed.  1868,  pw  888. 
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piovfstoa  fbr  saoh'  oases  be  made  by  treaty ;  because  the  giving  n^ 
of  criminals,  fugitive  from  justice,  is  agreed  and  understood  to  be 
a  matter  in  which  every  nation  regulates  its  conduct  according  to 
ita  own  discretion^  It  is  no  breach  of  comity  to  refuse  sudi 
surrender."  ^ 

In  the  case  of  the  ^^  Amistad/'  Mr.  Webster  expressed  the 
same  views  on  the  subject*^ 

Discussing  ia  the  House  of  Lords  the  bill  to  execute  the 
extradition  article  of  the  Webster-Ashburton  treaty,  Lordi 
Campbell  said:  — 

**  Without  treaty  it  was  clear  that  no  state  was  bound  to  deliver 
up  offenders  to  be  tried  for  crimes  committed  out  of  its  territories, 
but  there  was  an  imperflect  obligation  on  all  states  for  the  gen- 
eral security  of  mankind  to  enter  into  treaties  for  reciprocal 
extradition."  • 

In  the  case  of  Eoszta,  Mr.  Marcy  said :  — 

^  No  Mate  can  demand  from  any  other,  as  a  matter  of  right,  the 
surrender  of  a  native-bom  or  naturalized  citizen  or  subject,  an 
emigrant,  or  even  a  ftagitive  from  justice,  unless  the  demand  ie 
anthorized  by  express  treaty  stipulation.  International  law  allowe 
no  such  claim,  though  comity  may  sometimes  yield  what  right 
withholds.'*^ 

>  Ang.  1,  1842 ;  S  Webster's  Works,  80S,  811. 

*  He  said  :  '*  The  aodersigned  must  beg  leave  to  differ  entirely  from  M« 
d'Ai^iz  in  regard  to  the  rule  of  law  for  deliveriDg  up  criminals  and  fugitives 
from  justice.  Although  such  extradition  ia  sometimes  made,  yet,  in  the  absence 
of  treaty  stipulations,  it  is  always  matter  of  comity  or  courtesy.  No  government 
is  understoml  to  be  bound  by  the  positive  law  of  nations  to  deliver  np  criminalsi 
fugitives  from  justice,  who  have  sought  aa  asylum  within  its  limits.  The  govem- 
mtni  of  the  United  States  has  had  occasion  to  hold  intercourse  on  this  question 
with  En^ndt  Fivnce,  ttnssia^  Denmark,  and  Sweden  ;  and  it  understands  it  t» 
ba  the  sentiment  of  all  these  govemmentSi  as  well  as  the  judgment  of  standanl 
WTifcera  on  public  law,  that^  in  the  absence  of  provisions  by  treaty,  the  eztraditioii 
of  fugitive  oflfenders  is  a  matter  resting  in  the  option  and  discretion  of  eveiy 
HO'veinraent. 

Mr.  Webster  to  M.  d'Argms,  Jone  21,  1842;  case  of  the  "  Amistad*' ;  6  WO^ 
stet's  Works,  pp;  899,  405.  See  also  Mr.  Rush,  Sec.  of  Stato»  to  Mr.  Hyde  ds 
Neaville*  April  9^  1817  ;  MSS.  N«tes»  For.  Legi 

*  Hansaid,  June  80,  1848. 

*  Mr.  Marcy,  Sec.  of  State,  to  Mr.  Hulsemann,  Sept.  26)  1868 ;  Sen.  Doca» 
88d  Cong.,  1st  Sees.,  vol.  i.  p.  84. 
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This  view  is  also  sustained  bj  Dana,^  Pradier-Fod^rd,'  Blunt- 
schli,^  and  Gibbs.^ 

§  11.  Opinion  of  Chanoellor  Kent — The  only  authority  in 
the  United  States  who  takes  an  opposite  view  is  Ciiancellor 
Kent.    He  says:  — 

^^  It  is  declared  by  some  of  the  most  distinguished  public  Jurists 
that  every  state  is  bound  to  deny  an  asylum  to  criminals,  and, 
upon  application  and  due  examination  of  the  case,  to  surrender  the 
fugitive  to  the  foreign  state  where  the  crime  was  committed.  The 
language  of  those  authorities  is  clear  and  explicit,  and  the  law  and 
usage  of  nations,  as  declared  by  them,  rest  on  the  plainest  prin- 
ciples of  justice.  It  is  the  duty  of  the  government  to  surrender  up 
fugitives  upon  demand^  after  the  civil  magistrates  shall  have  ascer- 
tained the  existence  of  reasonable  grounds  for  the  charge,  and 
sufficient  to  put  the  accused  upon  his  trial."  ^ 

He  expressed  himself  to  the  same  effect  in  the  case  of 
Washburn,®  who  was  brought  before  him  in  1819,  on  habeas 
corpus,  being  held  for  extradition  on  a  charge  of  larceny  in 
Canada.  Washburn  was  discharged  on  the  ground  of  lack  of 
evidence  of  his  having  committed  the  offence,  so  that  the  ob- 
servations of  the  learned  judge  were  obiter.  He  said :  ^'  It  is 
the  law  and  usage  of  nations,  resting  on  the  plainest  principles 
of  justice  and  public  utility,  to  deliver  up  offenders  charged 
with  felony  and  other  high  crimes,  and  fleeing  from  the  coun- 

1  Dana's  Wheaton,  pp.  182,  183,  note. 

3  Traite  de  droit  int.  public,  $  1683,  vol.  ilL  p.  1101. 

s  Le  Droit  int.  ood.,  §  895. 

*  Extradition  Treaties,  p.  6  ;  London,  1868. 

*  1  Com.  87.  "England,  France,  and  the  United  States  have  constantly, 
either  by  diplomatic  acta,  or  by  decisions  of  their  tribunals,  expressed  their 
opinion  that,  upon  principles  of  international  law,  irTespeetiTe  of  tnaty,  the  sur- 
render of  a  foreign  criminal  who  has  taken  refuge  within  their  territory  cannot  be 
demanded.  Such  a  criminal  has  not  offended  against  the  law  of  the  oountry  in 
which  he  is  found,  and  that  country  is  not  bound  to  take  notice  of  his  haying 
violated  the  law  of  a  foreign  state  ;  and  therefore,  by  parity  of  reason,  neutral 
nations  are  not  bound  to  punish  their  subjects  for  offences  committed  only  against 
the  laws  of  war  as  enforced  by  belligerents,  nor  to  restore  property  rescued  by 
their  subjects  from  foreign  captors."  Earl  RusseU  to  Mr.  Adams,  June  12,  1862, 
Dip.  Correspondence,  1862,  p.  111. 

<  Matter  of  Washburn,  4  Johns.  Ch.  105,  107. 
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try  in  which  the  crime  was  committed,  into  a  foreign  and 
friendly  jurisdiction."  He  also  said  that  while  the  treaty 
between  Great  Britain  and  the  United  States  of  1794,  the 
twenty-seventh  article  of  which  provided  for  the  surrender  of 
murderers  and  forgers,  remained  in  force,  it  might  have  been 
doubted  "  whether  the  two  governments  had  not,  by  that  con- 
vention, restricted  the  application  of  the  rule  to  the  two  speci- 
fied cases  of  murder  and  forgery ; "  but  that,  if  it  were  so, 
^^  upon  the  expiration  of  that  treaty,  the  general  and  more 
extensive  rule  of  the  law  of  nations  revived."  ^  These  re- 
marks of  Chancellor  Kent  were  criticised  and  dissented  from 
by  Chief  Justice  Tilghman,  in  the  case  of  the  Commonwealth 
V.  Deacon,^  in  1823.  In  that  case  the  person  in  custody  wad 
held  on  the  warrant  of  a  justice  of  the  peace  with  a  view  to 
extradition  on  a  charge  of  murder  in  Ireland.  The  prisoner 
was  discharged.     Chief  Justice  Tilghman  said :  — 

**The  more  deeply  the  subject  is  considered,  the  more  sensibly 
shall  we  feel  its  difficulties;  so. that  upon  the  whole,  the  safest 
principle  seems  to  be,  that  do  state  has  an  absolute  and  perfect 
right  to  demand  of  another  the  deliver}'  of  a  fugitive  criminal, 
though  it  has  what  is  called  an  imperfect  rights  that  is,  a  right  to 
ask  it,  as  a  matter  of  courtes}',  good  will,  and  mutual  convenience. 
But  a  refusal  to  grant  such  request  is  no  just  cause  for  war.'^  * 

§  12.  Views  of  tlia  Courts.  —  The  views  of  the  courts  in  the 
United  States  are  uniformly  to  the  same  effect  as  those  of 
Chief  Justice  Tilghman.  In  the  late  case  of  the  United  States 
V,  Rauscher,*  Mr.  Justice  Miller,  delivering  the  opinion  of  the 
Silpreme  Court,  said  :  — 

1  4  Johns.  Ch.  105,  112,  118.     Ow/m,  Ker  v,  minoie,  119  U.  S.  486. 

<  10  S.  h  R.  125. 

»  In  a  note  to  Wheaton,  ©d.  1868,  |x  288,  Lftwrence  says :  "See  Mr.  Jeffereoii's 
letter  to  Mr.  Genet,  Sept.  12,  1798.  The  decision  of  Mr.  GhancellQr  Kent,  In  r« 
WftBhbnrn,  Johnson's  Ch,  Rep.  vol.  iv.  p.  166,  is  count^ljaWnced  by  that  of 
Chief  Jnatiee  Tilghman,  in  Respublica  v.  Deacon,  Sergeant  &  Rawle's  Rep.  vol.  x. 
p.  125;  hy  that  of  Mr.  Chief  Justice  Parker,  in  Respublica  v.  Green,  Msssachti- 
setts  Rep.  vol.  xvii.  pp.  515-548  ;  and  by  the  jndprment  of  tbe  Supreme  Conrt  ol 
Ihe  United  States,  In-  Holmes  v,  Jemiison,  Peters's  Rep.  vol.  xit.  p.  540." 

*  119  U.  a  407,  411-412. 

TOL.  I. — a 
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*'  It  is  onl}'  in  modem  times  that  the  nations  of  the  earth  hare 
imposed  upon  themselves  the  obligation  of  delivering  up  these 
fugitives  from  justice  to  the  states  where  their  crimes  were  com- 
mitted, for  trial  and  punishment.  This  has  been  done  generally 
by  treaties  made  by  one  independent  government  with  another. 
Prior  to  these  ti^eaties,  and  apart  from  them,  it  may  be  stated  as 
the  general  result  of  the  writers  upon  international  law,  that  there 
was  no  well-defined  obligation  on  one  country  to  deliver  up  such 
fugitives  to  another,  and  tiiongh  such  delivery  was  often  made,  it 
was  upon  the  principle  of  comit}^  and  within  the  discretion  of  the 
government  whose  action  was  invoked ;  and  it  has  never  been  rec- 
ognized as  among  those  obligations  of  one  government  towards 
another  which  rest  upon  established  principles  of  international 
law." 

In  accordance  with  this  doctrine  are  the  opinions  expressed 
in  various  cases.^ 

§  13.  Opinions  of  AttomeyB-Oeneral. —  The  same  doctrine  is 
maintained  in  the  opinions  of  the  Attomeys-Greneral  of  the 
United  States.  Only  one  conflicting  opinion  is  found,  that 
of  Attorney-General  Lee,  in  1797,  given  in  the  case  of  one 
William  Jones,  who,  with  certain  associates,  had  gone  into 
the  territory  of  Spain  to  recover  by  violence  some  fugitive 
slaves.  Jones  was  a  Spanish  subject.  The  Attorney-General 
said :  — 

.'*  If  a  demand  were  formally  made  that  William  Jones,  a  sub- 
ject and  fugitive  from  justice,  or  any  one  of  our  own  citizens,  hei- 
nous offenders  within  the  dominion  of  Spain,  should  be  delivered  to 
their  government  for  trial  and  punishment,  the  United  States  are 
in  duty  bound  to  comply ;  yet,  having  omitted  to  make  a  law 
directing  the  mode  of  proceeding,  I  know  not  how,  according  to 


^  Holmes  o.  Jennison,  14  Pet.  540,  649  ;  The  Britisli  Prisoners,  1  Wood,  k  M. 
66 ;  Leary's  Case,  6  Abb.  N.  C.  48,  51 ;  State  v.  Vanderpool,  89  Ohio  St.  278, 
275 ;  Blandford  v.  State,  10  Tex.  App.  627,  686  ;  United  States  v,  Davis,  2  Snm- 
ner,  482  ;  Case  of  Jos^  Ferreira  dos  Santos,  2  Brock.  &  M.  493.  "  It  is  now 
universally  agreed  among  the  American  courts  that  there  is  no  obligation  on  the 
part  of  one  country  to  surrender  fugitives  from  the  justice  of  another  country, 
beyond  such  as  may  spring  from  considerations  of  convenience,  comity,  and  good* 
will,  except  where  the  same  has  been  assumed  by  a  treaty  in  expresi  terms." 
S.  D.  Thompson,  17  Am.  Law  Kenew,  816. 
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the  present  system,  a  delivery  of  sach  offender  could  be  effected. 
To  refuse  or  neglect  to  comply  with  such  a  demand,  may,  under 
certain  circumstances,  afford  to  the  foreign  nation  Just  cause  for 
war;  who  may  not  be  satisfied  with  the  excuse  that  we  are  not 
able  to  take  and  deliver  up  the  offenders  to  them.  This  defect 
appears  to  me  to  require  a  particular  law/'^ 

This  opinion,  however,  was  never  followed  by  Attomey- 
Oeneral  Lee's  successors.^ 

§  14.  Moral  Duty.  —  But  the  fact  that  a  nation  is  not  obliged 
in  the  absence  of  treaty  to  deliver  up  fugitives  from  justice  / 
by  no  means  implies  that  governments  are  wholly  free  from  / 
obligation  in  such  cases.     "  If,"  says  Billot,  "  the  state  upon/ 
which  the  demand  is  made  is  not  bound,  in  strict  right,  tor 
authorize  the  extradition   requested,  it  nevertheless  is  noj 
free  from  all  duty.     The  obligation  rests  upon  it,  which  il 
incumbent  upon  every  well-organized  society,  not  to  permit 
the  moral  law  to  be  violated  with  impunity."^     A  natiom 
which  entirely  refused  to  surrender  fugitives  from  justice, 
and  declined  to  enter  into  treaties  on  the  subject,  would  be  ■ 
come  an  object  of  general  animadversion,  and  would  doubt- 
less be  the  recipient  of  international  complaints.     Discussing, 
in  the  House  of  Lords,  the  case  of  the  "  Creole,"  Lord  Gamp- 
bell  said :  — 

^*  For  his  own  part,  he  should  like  to  see  some  general  law  en- 
acted, and  held  binding  on  all  states,  that  each  should  surrender 
to  the  demand  of  the  others  all  persons  charged  with  serious 
offences,  except  political.  This,  however,  he  feared  was  a  rule  of 
law  which  it  would  be  difficult  to  get  all  nations  to  concur  in."  * 

On  the  same  occasion  Lord  Brougham  said  :  — 

'*  He  thought  the  interests  of  Justice  required,  and  the  rights  of 
good  neighborhood  required,  that  in  two  countries  bordering  upon 
one  another,  as  the  United  States  and  Canada,  and  even  that  in 

1  1  Op.  A.-0.  66. 

*  Wirt,  A.-0.,  SuUivan's  case,  1  Op.  509  (1821) ;  Ciuhuig,  A.-0.,  Wmg^s 
caM,  6  Op.  85  (1858). 

*  Tmit^  etc.,  pp.  82-38. 

«  tfO  Hanaaid,  825  ;  Feb.  14, 1842. 
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England,  and  in  the  Emropean  countries  of  France,  HoQand,  and 
Belgium,  there  ought  to  be  laws  on  both  sides  giving  power,  under 
due  regulations  and  safeguards,  to  each  government  to  secure 
persons  who  have  committed  offences  in  the  territory  of  one  and 
taken  refuge  in  the  territory  of  the  other.  He  could  hardly  ima- 
gine how  nations  could  maintain  the  relationship  which  ought  to 
exist  between  one  civilized  country  and  another  without  some  such 
power."  * 

§  15.  Domeatio  Authority.  —  It  is  laid  down  by  Foelix,  that 
^^  according  to  national  usage,  extraditions  are  generally 
granted,  even  without  treaty."  ^  This  statement  assumes 
that  authority  exists  in  the  government,  in  the  absence  of  a 
treaty,  to  make  the  surrender.  As  we  shall  see  further  on, 
it  is  more  than  doubtful  whether  such  authority  is  vested  in 
any  branch  of  the  government  either  in  the  United  States  or 
in  Great  Britain.  In  France  and  in  other  countries  in  which 
extradition  is  entirely  within  the  control  of  the  executive, 
fugitives  may  be  surrendered  in  the  absence  of  a  treaty,  or, 
in  case  a  treaty  exists,  for  ofifences  not  included  in  it.^  But, 
as  a  rule,  reciprocity  is  strictly  required. 

'  To  same  effect,  £.  S.  Roscoe,  Fraser's  Mag.,  voL  14,  p.  168.  Hefiter,  Beig* 
son's  ed.  §  63. 

<  Droit  int.  priv^,  t.  il  §  609. 

*  In  the  late  case  of  Eer  v.  Illinois,  119  U.  S.  486,  the  Sapreme  Court  laid 
down  the  doctrine  that  the  existence  of  a  treaty  of  extradition  does  not  create  a 
right  of  asylum  in  respect  of  offences  not  included  in  it.  Ker,  the  plaintiff  in  er- 
ror, was  kidnapped  in  Fern,  and  hronght  to  the  United  States  for  an  offence  not 
included  in  the  treaty  then  in  force  hetween  the  United  States  and  Pern.  Among 
other  points  made  in  behalf  of  the  prisoner  was  the  aigument  that  he  was  entitled 
by  the  treaty  to  a  right  of  asylum  in  respect  to  all  non -enumerated  offences.  The 
Supreme  Court,  speaking  through  Mr.  Justice  Miller,  said  :  — 

"  The  treaty,  so  far  as  it  regulates  the  right  of  asylum  at  all,  is  intended  to 
limit  this  right  in  the  case  of  one  who  is  proved  to  be  a  criminal  fleeing  from 
justice,  so  that,  on  proper  demand  and  proceedings  had  therein,  the  government 
of  the  country  of  asylum  shall  deliver  him  up  to  the  country  where  the  crime 
was  committed.  And  to  this  extent,  and  to  this  alone,  the  treaty  does  regulate 
or  impose  a  restriction  upon  the  right  of  the  government  of  the  country  of  the 
asylum  to  protect  the  criminal  from  removal  therefrom  "  (p.  442). 
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CHAPTER  11. 

EXTEADITION  WITHOUT  TREATY. 

1.    Constitutional  Power, 

§  16.  Rnle  in  United  States.  —  In  considering  the  surrender 
of  fugitives  from  justioe,  in  the  absence  of  a  treaty,  the  ques- 
tion arises  whether  the  government  upon  which  a  demand  for 
extradition  is  made  possesses  the  legal  authority  to  grant  it. 
This  is  a  question  of  constitutional  law ;  and  in  the  United 
States  the  general  opinion  has  been,  and  practice  has  been  in 
accordance  with  it,  that  in  the  absence  of  a  conventional  or 
a  legislative  provision,  there  is  no  authority  vested  in  any 
department  of  the  government  to  seize  a  fugitive  criminal 
and  surrender  him  to  a  foreign  power.^ 

1  Mr.  Rimh,  Sec.  of  State,  to  Mr.  Hyde  de  NeuviUe,  Apr.  9, 1817;  MSS.  Notes, 
For.  Leg.  Mr.  Gallatin,  Miu.  to  France,  to  Min.  for  For.  Alf.,  Apr.  28, 1817;  MSS. 
Despatches.  J.  Q.  Adams,  Sec  of  State,  to  Mr.  Bagot,  Dec.  29,  1817;  MSS. 
Notes,  For.  Leg,  Same  to  Mr.  Antrobus,  May  11,  1819;  BiSS.  Notes.  For.  Leg. 
Mr.  Livingston,  Sec.  of  State,  to  Min.  of  the  Netherlands,  Aug.  5.  1881;  MSS. 
Dept  of  State.  Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Vaaghan,  June  29,  1834  ; 
MSS.  Notes,  Gr.  Br.  Same  to  Mr.  Serurier,  Aug.  28, 1834 ;  MBS.  Notes,  France. 
Same  to  Mr.  Price,  Nov.  29, 1884 ;  MSS.  Dom.  Let  Same  to  Mr.  Rogers,  July  28, 
1837;  MSS.  Dom.  Let.  Same  to  French  Min.,  June  8, 1888;  MSS.  Notes,  France. 
Mr.  Calhoun,  Sec  of  State,  to  Mr.  King,  July  25, 1844;  MSS.  Inst.,  France.  Mr. 
Clayton,  Sec  of  State,  to  Mr.  Cazenove,  Feb.  25,  1850 ;  MSS.  Notes,  Pruss. 
Mr.  Cass,  Sec.  of  State,  to  Min.  of  Netherlands,  Sept.  12, 14,  1859;  MSS.  Notes, 
Netherlands.  Mr.  Marcy,  Sec.  of  State,  to  Swedish  Legation,  June  18,  1853; 
MSS.  Notes,  8w.  &  Nor.  Dept  of  State  to  Min.  of  Netherlands,  Oct  21,  1867; 
MSS.  Notes,  Neth.  Mr.  Fish,  Secretary  of  State,  circular,  Oct  28,  1878;  MSS. 
Inst  Aig.  Rep.  Same  to  Mr.  Bristow,  June  20,  1876;  MSS.  Dom.  Let.  Mr. 
Evarts,  Sec.  of  State,  to  Netherlands  Min.,  June  3,  1879;  MSS.  Notes,  Nether- 
lands. Same  to  Mr.  Shiskin,  Dec.  5,  1879;  MSS.  Notes,  Russia.  Mr.  Freling- 
huysen,  Sec.  of  State,  to  Mr.  Nogueiras,  Nov.  27,  1882 ;  MSS.  Notes,  Portugal. 
Mr.  Bayard,  Sec  of  State,  to  Mr.  Romero,  July  9,  1887;  MSS.  Notes,  Mexico. 
Same  to  Mr.  Becerra,  July  9,  1887;  MSS.  Notes,  Colombia.  Same  to  Mr.  Lain- 
fiesta.  Nor.  21,  1888;  MSS.  Notes,  Cent  Am. 

It  has  been  held  that  the  benefit  of  an  extradition  stipulation  cannot  be  claimed 
imder  the  most-fa vored-natioa  clause.   6  Op.  148,  Gushing,  1858. 
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§  17.  Opinion  of  Jeffenon.  —  The  first  case  in  which  this 
question  appears  to  have  arisen  after  the  adoption  of  the  Con- 
stitution, was  that  of  two  fugitive  offenders  from  South  Caro- 
lina, charged  with  forging  the  securities  of  that  State,  who  had 
taken  refuge  in  East  Florida.  On  the  18th  of  August,  1791, 
Governor  Pinckney  of  South  Carolina  wrote  to  President  Wash- 
ington, stating  the  circumstances  of  the  case,  and  saying  that 
he  had  sent  to  the  Attorney-General  of  the  State,  who  had 
had  the  fugitives  indicted,  a  letter  to  be  transmitted  to  the 
Governor  of  East  Florida,  requesting  that  they  be  surrendered 
for  trial  in  South  Carolina.  Governor  Pinckney  observed  that 
he  did  not  suppose  the  Governor  of  East  Florida  would  feel 
himself  empowered  to  surrender  the  fugitives;  but  that  the 
step  might  lead  to  the  establishment  of  instructions  which 
would  authorize  him  in  the  future  to  do  so.^  The  letter  to 
the  Governor  of  East  Florida,  copy  of  which  was  enclosed, 
held  out  the  hope  that  reciprocity  might  be  expected  from 
the  United  States.  These  documents  were  submitted  by  the 
President  to  Mr.  Jefferson,  then  Secretary  of  State,  who  made 
the  following  report :  — 

**  I  have  duly  considered  the  letter  you  were  pleased  to  refer  to 
me,  of  the  18th  of  August,  from  his  Excellency  Governor  Pinckney 
to  yourself,  together  with  the  draught  of  one  proposed  to  be  written 
by  him  to  the  Governor  of  Florida  claiming  the  redelivery  of  cer- 
tain fugitives  firom  justice,  who  have  been  received  in  that  Country. 
The  inconveniences  of  such  a  receptacle  for  debtors  and  malefac- 
tors in  the  neighborhood  of  the  southern  States,  are  obvious  and 
great,  and  I  wish  the  remedy  were  as  certain  and  short  as  the 
letter  seems  to  suppose. 

"  The  deliver}'  of  fugitives  from  one  Country  to  another,  as  prac- 
tised b}'  several  nations,  is  in  consequence  of  conventions  settled 
between  them,  defining  precisely  the  cases  wherein  such  deliveries 
shall  take  place.  I  know  that  such  Conventions  exist  between 
France  and  Spain,  France  and  Sardinia,  France  and  Germany, 
France  and  the  United  Netherlands,  between  the  several  sovereigns 
constituting  the  Germanic  body,  and  I  believe  very  generally  be- 
tween coterminous  States  on  the  Continent  of  Europe.    England 

A  MSS.,  Dept.  of  State. 
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has  no  such  Convention  with  any  nation,  and  their  laws  have  given 
no  power  to  their  Ezecative  to  surrender  fugitives  of  any  descrip- 
tion ;  they  are  accordingly  constantly  refused,  and  hence  England 
has  been  the  as3'iain  of  the  Paolis,  the  La  Mottes,  the  Calonnes ; 
in  short,  of  the  most  atrocious  offenders,  as  well  as  the  most  inno- 
cent victims,  who  have  been  able  to  get  there. 

*^The  laws  of  the  United  States,  like  those  of  England,  receive 
every  fugitive,  and  no  authority  has  been  given  to  our  Execu- 
tives to  deliver  them  up.  In  the  case  of  Longchamps,  a  subject  of 
France,  a  formal  demand  was  made  b}*  the  Minister  of  France, 
and  was  refused.  He  had,  indeed,  con^mitted  an  offence  within 
the  United  States,  but  he  was  not  demanded  as  a  criminal,  but  as 
a  subject. 

'^The  French  Government  has  shown  great  anxiet}*  to  have  such 
a  Convention  with  the  United  States  as  might  authorize  them  to 
demand  their  subjects,  coming  here ;  the}^  got  a  clause  in  the  Con- 
sular Convention  signed  by  Dr.  Franklin  and  the  Count  de  Ver- 
gennes,  giving  their  Consuls  a  right  to  take  and  send  back  Cnptuns 
of  vessels,  mariners  and  passengers.  Congress  saw  the  extent  of 
the  word  passengers  and  refused  to  ratify  the  Convention  ;  a  new 
one  was  therefore  formed,  omitting  that  word.  In  fact,  however 
desirable  it  be  that  perpetrators  of  Crimes,  acknowledged  to  be 
such  by  all  mankind,  should  be  delivered  up  to  punishment ;  3'et  it 
is  extremely  difficult  to  draw  the  line  between  those,  and  acts  ren- 
dered criminal  by  tyrannical  l^ws  only.  Hence  the  first  step  always 
is  a  Convention  defining  the  cases  where  a  surrender  shall  take 
place."  * 

2.  Articles  of  Confederation, 

§  18.  Case  of  Longchamps. — The  reference  of  Mr.  Jefferson^ 
to  the  case  of  Longchamps  renders  appropriate  its  discussion 
in  this  place,  although  it  arose  while  the  Articles  of  Confed- 
eration were  in  force,  and  before  the  formation  of  the  Consti- 
tution. Longchamps,  a  French  citizen,  commonly  called  the 
Chevalier  de  Longchamps,  was  indicted  in  the  Court  of  Oy^r 
and  Terminer  at  Philadelphia,  for  menacing  and  committing 
an  assault  and  battery  upon  M.  Marbois,  the  Secretary  of 

1  Mr.  Jeffenon,  Sec.  of  State,  to  the  President,  Nov.  7.  1791;  MSS.,  Dept  of 
Stote. 

*  Supra,  1 17. 
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Legation  aiid  Consul  General  of  France.  The  jury  at  first 
found  a  verdict  of  guilty  of  assault  only,  but,  upon  being 
requested  by  the  court  to  reconsider  the  matter,  returned  a 
verdict  against  the  defendant  on  both  counts.  In  the  mean 
time,  M.  Marbois  made  in  behalf  of  his  government  a  demand 
for  Longchamps'  surrender  in  order  that  he  might  be  tried 
in  France.  This  circumstance  was  duly  communicated  by 
Congress  to  the  President  and  Supreme  Executive  Council 
of  Pennsylvania,^  who  informed  the  court  in  which  the  pro- 
ceedings against  the  prisoner  were  pending,  and  requested  its 
opinion,  among  other  things,  upon  the  question  whether  the 
defendant  could  properly  be  delivered  up.  The  court  replied 
that  it  was  their  opinion  ^^  that,  in  this  case,  Charles  Julian  de 
Longchamps  cannot  be  legally  delivered  up  by  council,  accord- 
ing to  the  claim  made  by  the  minister  of  France.  Though,  we 
think,  cases  may  occur,  where  council  could,  pro  bono  publico^ 
and  to  prevent  atrocious  offenders  evading  punishment,  de- 
liver them  up  to  the  justice  of  the  country  to  which  they  be- 
long, or  where  the  offences  were  committed."* 

The  court,  which  had  suspended  judgment  pending  the  con- 
sideration of  the  question  of  surrender,  then  sentenced  the 
culprit  to  pay  a  fine  of  one  hundred  crowns,  to  be  imprisoned 
until  July  4,  1786,  and  to  give  security  to  keep  the  peace, 
and  to  be  of  good  behavior  to  all  public  ministers,  secretaries 
of  embassies,  and  councils,  as  well  as  to  all  the  liege  people 
of  Pennsylvania,  for  the  space  of  seven  years,  by  entering  into 
a  recognizance  himself  in  the  sum  of  JCIOOO,  with  two  sure- 
ties in  the  sum  of  £500  each ;  to  pay  the  costs  of  prose- 
cution, and  remain  committed  until  the  sentence  should  be 
complied  with.*  The  request  of  the  French  government  for 
the  prisoner's  surrender  still  being  pressed.  Congress  referred 
the  case  for  an  opinion  to  John  Jay,  then  Secretary  of  the 
United  States  for  the  Department  of  Foreign  Affairs,  who 
reported  adversely  to  compliance  with  the  demand,  upon  the 

1  Dip.  Cor.  1783-1789,  vol.  i.  pp.  111-118. 

*  KespuK  V.  De  Longchamps,  1  Dall.  Ill;  Court  of  Oyer  and  Terminer,  Phila- 
delphia, Oct.  Sessions,  1784. 

»  Dip.  Cor.  1783-1789,  vol.  i.  p.  If/. 
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ground  that  the  State  of  Pennsylvania  had  a  clear  right  to 
hold  the  prisoner  until  he  should  have  satisfied  its  laws, 
which  he  had  violated.  The  question  of  surrender  in  the 
absence  of  a  treaty  was  not  the  chief  one  involved  in  the 
case.^  The  French  government  subsequently  withdrew  its 
demand,  and  the  matter  was  dropped.^ 

§  19.  Coimterfeitera  of  Morris's  Notes. — Three  other  cases 
are  found  in  which  the  subject  of  the  surrender  of  fugitives 
was  discussed  during  the  existence  of  the  Articles  of  Confed- 
eration. The  first,  which  is  of  little  importance,  concerned 
certain  persons  who  had  been  guilty  of  counterfeiting  what 

^  Mr.  Jay  in  his  report  took  the  foUowing  ground  :  — 

*'  That  every  friendly  foreigner  coming  to  any  country  on  lawful  business  is 
entitled  to  the  protection  of  the  laws  of  that  country  ou  the  one  hand,  and  owes 
obedience  to  them  during  his  residence  on  the  other  ; 

'*That  whenever  such  foreigner  breaks  the  peace,  or  otherwise  violates  the 
laws  of  the  land,  he  is  as  amenable  to  them  as  any  other  person  ;  and  that  the 
sovereign  power  of  the  state  has  undoubted  right  to  punish  him  in  the  manner 
and  degree  prescribed  by  the  laws  of  the  state  ; 

"That  where  the  said  laws  sentence  8uch  offending  foreigner  to  imprisonment 
for  a  limited  time,  the  state  has  a  clear  light  to  hold  and  detain  him  in  prison 
accordingly  ;  and  is  not  bound  to  release  or  deliver  him  up  to  his  Prince  for  any 
purpose  whatever,  before  he  shall  have  satisfied  the  laws  of  the  land  which  he 
has  violated  by  undergoing  the  punishment  decreed  thereby  for  his  offence. 

"Your  Secretary  is  therefore  of  opinion  that  the  requisition  in  question  is 
premature ;  for,  admitting  Charles  Julian  de  Longchamps  to  be  a  Frenchman ; 
admitting  that  he  has  offended  his  Prince  either  here  or  elsewhere ;  admitting, 
further,  that  his  Prince  has  a  right  to  demand  him,  and  that  the  United  States 
were  bound,  by  treaty  or  otherwise,  to  deliver  him  up ;  yet  it  is  not  to  be  de* 
nied  that  he  has  broken  the  peace  and  violated  the  laws  of  this  country,  and 
having  been  legally  condemned  to  imprisonment  for  the  same,  a  compliance  with 
the  said  requisition  at  present  cannot  possibly  be  required  by  the  law  of  nations. 

"  How  far  it  would  be  right  and  proper  for  the  United  States  afterwards  to 
demand  of  the  State  of  Pennsylvania  to  deliver  the  said  Charles  Julian  de  Long- 
champs,  to  be  tried  and  judged  in  France  for  that  part  of  the  aforesaid  offence 
against  the  peace,  government,  and  dignity  of  that  commonwealth,  which  con- 
sisted in  his  having  there  violated  the  rights  and  privileges  of  his  most  Christian 
Majesty's  Legation,  and  how  far  such  demand  would  be  warranted  by  the  law 
of  nations  and  the  federal  compact  between  the  States,  are  questions  so  new,  so 
deeply  and  intimately  connected  with  the  nature  of  our  constitutions  and  con- 
federation, and  so  extensive  and  important  in  their  consequences,  as  to  require 
▼ery  ample  discussion,  much  reflection,  and  serious  consideration.*'  Di*p.  Cor. 
178»-178d,  vol.  i.  pp.  113-116. 

«  Dip.  Cor.  1788-1789,  voL  i.  p.  167. 
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were  known  as  Morris's  notes,  and  who  had  taken  refuge  in 
the  British  lines,  while  the  British  forces  were  occupying  New 
York,  in  the  summer  of  1788.  Sir  Guy  Garleton,  the  com- 
mander of  the  forces,  communicated  the  facts  to  Mr.  Boudinot, 
President  of  Congress,  then  in  session  at  Princeton.  Mr. 
Boudinot,  on  August  1, 1783,  replied  that  Congress  supposed 
his  Excellency  would  give  orders  ''  that  such  of  the  persons, 
subjects  of  the  United  States,"  as  might  be  in  custody,  on 
the  charge  in  question,  should  be  ^'  delivered  up,  with  the 
proof  which  shall  be  collected  against  them,  to  be  tried  under 
the  jurisdiction  to  whom  the  cognizance  of  their  crimes 
belongs."  On  September  1,  1783,  Sir  Guy  informed  Mr. 
Boudinot  that  he  had  tried  the  offenders  by  a  ^'  general  court- 
martial."  There  were  six  in  all.  Four  were  acquitted  and 
discharged.  "  On  the  doubts  of  the  court  respecting  the 
other  two,"  said  Sir  Guy,  "  Power,  the  printer,  and  William 
May,  I  have  directed  as  to  May  that  he  be  banished  as  an 
infamous  cheat ;  and  he  shall  be  turned  out  of  our  lines  at 
King's  Bridge.  Power  being  a  British  subject,  I  must  treat 
him  in  a  different  manner ;  but  he  shall  not  be  released  with- 
out security  for  his  good  behavior."  ^ 

§  20.  Case  of  Pheion.  —  The  next  case  is  that  of  one  John 
Phelon,  a  confidential  clerk  in  the  office  of  the  commissioner 
of  army  accounts,  who  had  absconded  and,  as  it  was  supposed, 
gone  to  Canada,  taking  with  him  some  of  the  certificates 
of  the  office,  on  which  he  had  counterfeited  the  securities 
of  the  United  States.  The  matter  was  brought  by  the  Com- 
missioners of  the  Treasury  to  the  attention  of  the  President 
of  Congress,  who  referred  it  to  John  Jay,  the  Secretary  for 
Foreign  Affairs.  Mr.  Jay,  in  a  well-considered  report,  ad- 
vised that  it  would  not  be  proper,  in  the  absence  of  a  treaty, 
to  ask  the  British  government  for  the  fugitive's  surrender.^ 

1  Papers  relating  to  trial  of  counterfeiters,  vol  lit  pp.  1,5,  9 ;  Letters  of  Pres- 
ident of  Congress,  voL  xyi.  p.  82  ;  MSS.  Dept.  of  State. 
*  Mr.  Jay's  report  was  as  follows :  — 

"  On  this  case  the  first  question  seems  to  be,  whether  it  would  be  proper  to 
apply  to  the  GoFemor  of  Canada  to  permit  and  facUitate  the  apprehension  of 
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§  21.  Cai6  of  Ferrier.  —  The  third  case  is  that  of  a  demand 
bj  the  French  minister,  in  a  not«  addressed  to  Congress,  May 
28, 1788,  for  the  surrender  of  a  Frenchman,  named  Joseph 
Marie  Anne  Ferrier,  commander  of  the  French  brig  "  David," 
who  was  charged  with  running  away  with  his  vessel  for  the 
purpose  of  selling  her,  and  converting  the  money  to  his  own 
use.  The  proofs  of  the  crime  were  abundant,  and  the  culprit 
afterwards  confessed.  He  was  arrested  by  the  French  consul 
at  Norfolk,  Virginia,  into  which  port  he  had  brought  his 
vessel,  and  was  imprisoned  on  a  French  ship.  While  thus 
detained,  a  sheriff  boarded  the  ship  with  a  warrant  for  the 
prisoner's  arrest  as  a  debtor,  and,  taking  him  ashore,  liber- 

Phelon  within  his  Province  ;  and,  secondly,  whether  it  should  he  on  the  ground 
of  righi  or  of  favor, 

'*  In  the  opinion  of  your  Secretary  the  laws  of  nations  do  not  impose  a  perfect 
obligation  on  the  sovereign  into  whose  dominions  such  an  offender  may  fly,  to 
deliver  him  to  the  one  against  whom  he  had  committed  the  offence.  He  there- 
fore thinks  that  no  such  application  should  be  made  on  the  gix)und  of  right. 

"  If  nations  were  by  general  consent  to  refuse  an  asylum  to  each  other's  fugi* 
tive  offenders,  and  on  requbition  deliver  them  up  to  Justice,  it  would  doubtless 
much  discourage  the  commission  of  crimes.  If  such  a  practice  would  be  beneficial 
to  society  in  general,  it  could  not  be  improper  for  any  particular  nation  to  set 
the  example  and  begin  it,  and  as  the  United  States  border  on  extensive  domin- 
ions of  the  King  of  Great  Britain,  a  proper  agreement  on  this  subject  might  be 
convenient  and  useful  to  both.  On  these  and  similar  considerations,  a  request 
in  the  present  case  to  the  Governor  of  Canada  might  be  founded  and  be  advisable^ 
were  it  not  for  some  objections  of  considerable  weight. 

"  It  is  probable  that  without  particular  instructions  from  his  court  the  Gov- 
ernor would  not  conceive  himself  authorized  to  comply  with  such  a  request,  and 
prudence  restrains  sovereigns  from  making  requests  while  they  have  reason  to 
doubt  the  success  of  them. 

"  But  admitting  that  his  Britannic  Migesty,  or  any  other  sovereign,  or  their 
governors,  would  on  such  a  request  comply  with  it,  yet  as  it  would  be  improper 
for  one  nation  to  ask  that  of  another,  which  under  similar  circumstances  they 
could  not  grant,  it  may  be  well  to  look  forward  and  inquire  what  Congress 
would  do  with  a  request  of  the  same  kind.  Have  they  power  to  cause  any  such 
offender  to  be  apprehended  and  delivered  to  the  offended  sovereign  f  If  they  have 
not,  can  they  rely  on  the  invariable  compliance  of  the  individual  States  with 
their  recommendations  for  that  purpose  f  Your  Secretary  thinks  that  neither 
is  the  case,  and  that  no  request  should  be  made  to  the  Governor  of  Canada  re- 
specting the  fugitive  in  question." 

Beports  of  the  Secretary  of  State,  voL  ii.  no.  81,  p.  175,  Sept  0,  1786 ;  MSS. 
Dept.  of  State. 
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ated  hiniy  after  he  had  given  bail  to  appear  in/  the  action 
at  the  next  term  of  the  county  court.  The  Frer^ch  Minister, 
in  his  communication  to  Congress,  referred  to  ^  law  of  Vir- 
ginia of  1779  in  relation  to  the  recovery  of  cJeserters  from 
foreign  ships,  and  upon  the  construction  of  that  lav  the  case 
finally  turned.  On  May  80, 1788,  Mr.  Jay,  Secretary  of  the 
United  States  for  Foreign  Affairs,  communicated  a  copy  of 
the  French  minister's  note  to  the  Governor  of  Virginia,  with- 
out comment.^  The  Governor  declined  to  take  any  action 
further  than  to  lay  the  matter  before  the  executive  council, 
being  of  opinion  that  the  law  of  1779  did  not  apply  to  the 

case.* 

3.  Under  the  Constitution. 

§  22.  Case  of  Frenoh  FngitiveB.  —  The  next  case  after  that 
of  the  South  Carolina  fugitives  ^  in  which  the  question  arose 
as  to  the  power  of  the  executive  under  the  Constitution  to  de- 
liver up  fugitives,  in  the  absence  of  an  express  law  or  a  treaty, 
was  that  of  a  demand  by  the  French  minister,  M.  Genet,  on 
Sept.  6,  1798,  for  the  surrender  of  four  fugitives  named 
Tanqui,  Galbaud,  Conscience,  and  Bonne,  escaped  from  the 
French  man-of-war  "  Jupiter,"  who  were  charged  with  plot- 
ting against  the  republic  of  France.  It  was  also  requested 
that  they  should  be  prevented  from  carrying  the  alleged  plots 
into  execution.  Mr.  Jefferson,  to  whom  the  letter  of  M. 
Genet  was  addressed,  on  Sept.  12, 1793,  replied :  — 

*'  These  two  requisitions  stand  on  different  grounds.  The  laws 
of  this  country  take  no  notice  of  crimes  committed  out  of  their 
Jurisdiction.  The  most  atrocious  offender  coming  within  their  pale 
is  received  by  them  as  an  innocent  man,  and  they  have  authorized 
no  one  to  seize  and  deliver  him.  The  evil  of  protecting  malefactors 
of  every  dye  is  sensibly  felt  here  as  in  other  countries,  but  until  a 
reformation  of  the  criminal  codes  of  most  nations,  to  deliver  fugi- 
tives from  them  would  be  to  become  tlieir  accomplice,  —  the  for- 
mer, therefore,  is  viewed  as  the  lesser  evil.  When  the  consular 
convention  with  France  was  under  consideration  this  subject  was 

^  8  Am.  Letters,  p.  458  et  seq. ;  Dom.  Letters,  vol.  iv.  pp.  11-13.    MSS.  Dept. 
«r  State. 

*  If^rOf  S  45.  *  Supra,  J  17. 
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attended  to ;  bat  we  could  agiee  to  go  no  fbrther  than  is  done  in 
the  ninth  article  of  that  instrament,  where  we  agree  niutuall}'  to 
deliver  np  captains,  officers,  marines,  sailors,  and  all  other  persons 
being  pai-t  of  the  crews  of  vessels,  etc.  Unless,  therefore,  the 
persons  before  named  be  pait  of  the  crew  of  some  vessel  of  the 
French  nation,  no  person  in  this  country  is  authorized  to  deliver 
them  up ;  but  on  the  contrary',  they  are  under  the  protection  of  the 
laws.  If  they  are  part  of  the  crews  of  a  vessel,  they  are  to  be  de- 
livered up ;  but  then  it  happens  that  the  district  judge  of  each  State 
18  by  the  law  of  Congress  made  the  competent  person  to  execute  this 
article  of  the  convention,  and  consequently  each  within  his  own 
State,  and  no  one  over  all  the  States.  So  tliat  as  criminals  they 
cannot  be  given  up ;  and  if  they  be  of  the  crew  of  a  vessel,  the  act 
of  Congress  has  not  given  authority  to  an}'  one  officer  to  send  his 
process  through  all  the  States  of  the  Union. 

^^The  other  branch  of  your  request  is  more  completely  provided 
for  by  the  laws,  which  authorize  coercions  as  to  expeditions  formed 
in  the  territory  of  the  United  States  against  nations  with  whom 
they  are  at  peace.  If,  therefore,  you  will  be  pleased  to  give  me 
such  information  as  to  persons  and  places  as  may  indicate  to  what 
points  the  vigilance  of  the  officers  is  to  be  directed,  proper  meas- 
nres  will  be  immediately  taken  for  preventing  every  attempt  to 
make  any  hostile  expedition  from  these  States  against  any  of  th^ 
dominions  of  France.  The  stronger  the  proofs  you  can  produce, 
and  the  more  pointed  as  to  persons,  the  stronger  will  be  the  means 
of  coercion  which  the  laws  will  allow  to  be  used. 

^^  I  have  not  yet  laid  this  matter  before  the  President,  who  is 
absent  from  the  seat  of  government ;  but  to  save  dela}^  which 
might  be  injurious,  I  have  taken  the  libert}',  as  the  case  is  plain,  to 
give  you  this  provisory  answer.  I  shall  immediately  communicate 
it  to  the  President,  and  if  he  shall  direct  anything  in  addition  or 
alteration,  it  shall  be  the  subject  of  another  letter.  In  the  mean 
time,  I  may  ventmre  to  let  this  be  considered  as  a  ground  for  your 
proceeding."  * 

§  23.  Opinion  of  Pickering.  —  Different  views  were  ex- 
pressed by  Mr.  Pickering,  Secretary  of  State,  in  1796.  On 
the  27th  of  May  of  that  year  Mr.  Liston,  the  British  minister, 
addressed  him  a  note,  in  which  he  stated  that  the  Governor 

1  Dom.  Lettcn,  vol.  v.  pp.  272-275  ;  MSS.  Dept.  of  State. 
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of  Vermont,  having  been  requested  by  Lord  Dorchester,  Gov- 
ernor of  Canada,  to  deliver  up  a  person  named  Barnes,  ac- 
cused of  highway  robbery  and  horse-stealing,  had  declined  to 
comply  with  the  demand  on  the  ground  that  he  was  not  au- 
thorized so  to  do  by  the  treaty  between  the  United  States  and 
Great  Britain  of  1794.  On  June  8, 1796,  Mr.  Pickering  wrote 
to  Mr.  Listen  as  follows  :  ^  — 

*^  Colonel  Pickering  has  the  honor  to  express  to  Mr.  Liston  his 
entire  concurrence  with  his  opinions  relative  to  fugitives  from 
justice :  that,  while  the  mutual  deliveiy  of  persons  charged  with 
murder  and  foi^ery  is  positively  stipulated  by  the  treaty  between 
the  United  States  and  Great  Britain,  the  restitution  of  other  of- 
fenders will  be,  as  before,  at  the  discretion  of  the  two  governments ; 
but  that  this  discretion  will  advise  the  delivery  in  cases  affecting 
the  great  interests  of  society.  These  sentiments  Colonel  Pickering 
has  expressed,  with  the  approbation  of  the  President  of  the  United 
States,  to  the  Governor  of  Vermont." 

On  a  report  of  the  case  to  the  President,  prior  to  the 
reply  to  Mr.  Liston,  Mr.  Pickering  made  the  following  en- 
dorsement: "The  Attorney-General  has  just  called,  and 
thinks  the  opinions  expressed  to  be  correct."  The  Attorney- 
General  at  that  time  was  Charles  Lee,  whose  views  have 
already  been  adverted  to  as  exceptional.^  The  letter  to  the 
Governor  of  Vermont  bore  date  June  3, 1796,  and  expressed 
the  same  opinion  as  that  conveyed  to  Mr.  Liston.^ 

§  24.  Opinion  of  John  Quinoy  Adams.  —  On  April  27,  1818, 
Mr.  Bagot,  the  British  minister,  addressed  a  note  to  John 
Quincy  Adams,  then  Secretary  of  State,  requesting  the  sur- 
render of  an  American  citizen,  from  Massachusetts,  charged 
with  forgery  in  Lower  Canada.  On  May  2, 1818,  Mr.  Adams 
made  the  following  reply :  — 

^'  It  is  to  be  regretted  that,  no  conventional  agreement  betwjeen 
the  United  States  and  Great  Britain  being  in  force,  for  the  mutaal 
extradition  of  individuals  charged  with  heinous  offences  and  escap- 
ing fW)m  either  to  the  other,  the  authority  of  the  executive  of  the 

1  MSS.  Dept  of  StAte.  ^  Supra,  S  18. 

*  Dom.  Letters,  toL  ix.  p.  150.     MSS.  Dept.  of  SUte. 
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IJDited  States  or  of  any  of  the  State  governments,  to  exercise  an 
act  of  such  important  effect  upon  the  rights  of  personal  security,  is 
more  than  questionable ;  and  leaves  the  case  to  which  your  letter 
and  the  documents  enclosed  In  it  refer,  without  any  remedy  which 
it  is  within  the  competency  of  this  government  to  indicate  or  to 
apply."  * 

§  25.  Opinions  of  Various  Secretaries  of  State.  —  Still  an- 
other request  by  the  British  government  for  the  surrender 
of  a  fugitive  from  the  United  States,  in  the  absence  of  a 
treaty,  was  made  June  29,  1834,  when  Mr.  Vaughan,  the 
British  minister,  asked  for  the  surrender  of  one  Andrew 
Cawlin,  charged  with  the  murder  of  two  persons  in  England. 
On  July  7, 1834,  Mr.  Forsyth,  then  Secretary  of  State,  said  : 

*'  I  have  the  honor,  by  his  [the  President's]  directions,  to  reply, 
that  in  the  absence  of  any  conventional  agreement  between  the 
United  States  and  Great  Britain  'for  the  delivery  of  persons 
charged  with  heinous  offences,  the  authoiity  of  the  executive  of 
the  United  States  to  exercise  an  act  of  such  important  effect  upon 
the  rights  of  personal  security  is  more  than  questionable,  and 
hence  the  case  to  which  y^ou  refer  Is  without  any  remedy  in  the 
competency  of  this  government  to  applj'."  * 

The  same  reply  was  made  by  Mr.  Forsyth  to  the  French 
minister,  who  demanded  the  surrender  of  one  Kiel,  charged 
with  robbery.'  Also,  in  a  letter  to  the  District  Attorney  of 
the  United  States,  at  New  York  City,  on  Nov.  29,  1834, 
Mr.  Forsyth  said :  "  The  President  has  invariably  refused 
to  surrender,  upon  the  demands  of  foreign  governments,  per- 
sons charged  with  offences  committed  without  the  jurisdiction 
of  the  United  States,  believing,  as  all  his  predecessors  have 
believed,  that  without  some  provision  *by  treaty  or  by  law 
he  has  no  authority  to  make  such  surrender.^  The  same 
opinion  was  expressed  in  a  letter  of  Mr.  Upshur,  Secretary 
of    State,  to   Mr.   Everett,  minister    to    England,  Nov.   1, 

1  MSS.  Dept.  of  state. 

*  MSS.  Notes  from  Br.  Leg.,  vol.  xviiL ;  Notes  to  Br.  I>g.,  vol.  vi.  p.  1. 

*  Mr.  Forsyth,  Secretary  of  State,  to  French  miniBter,  Aug.  28,  1884  ;  MSS. 
Notes  to  French  Leg.,  vol.  vi.  p.  1. 
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1843.^  Although  Mr.  Sewaxd  gave  the  only  order  of  sur^ 
render  of  a  fugitive  from  justice  ever  granted  by  the  execu- 
tive in  the  absence  of  a  treaty,  he  wrote  on  Jan.  15, 1868, 
to  Mr.  Ford,  the  British  charge  d'affaires,  in  response  to  a 
general  inquiry  concerning  extradition  in  the  United  States, 
as  follows  :  "  The  general  rule  of  law  in  this  country  is  that 
no  person  charged  with  the  commission  of  a  crime  in  a  for- 
eign country  can  be  surrendered  upon  the  application  of  the 
government  of  that  country,  unless  such  surrender  shall  be 
provided  by  treaty."*  In  1873  Belgium  asked  for  the  sur- 
render of  one  Carl  Vogt,  accused  of  certain  high  crimes  in 
that  country.  No  treaty  of  extradition  with  Belgium  then 
existed.  Reply  to  the  request  of  the  Belgian  government 
was  made  July  28,  1873,  by  Mr.  J.  C.  B.  Davis,  Acting  Sec- 
retary of  State.  He  said  that  while  the  United  States  did 
not  admit  an  obligation  under  the  general  rules  of  interna- 
tional law  to  surrender  fugitives  from  the  justice  of  foreign 
governments,  yet,  under  the  circumstances  of  the  case  in 
question,  the  Secretary  of  State  (Mr.  Fish)  had  felt  disposed 
to  examine  into  the  power  to  surrender  Vogt  to  the  Belgian 
government. 

'^The  result  of  that  examination,"  said  Mr.  Davis,  ^' has,  to 
say  the  least,  raised  grave  doubts  as  to  the  power  of  the  President 
to  do  so.  The  authority  of  the  executive  to  abridge  personal  lib- 
erty within  the  jurisdiction  of  the  United  States,  and  to  surrender 
a  fugitive  from  justice  in  order  tliat  he  may  be  taken  away  from 
their  junsdiction,  is  derived  from  the  statutes  of  Congress,  which 
confer  that  power  only  in  cases  where  the  United  States  are  bound 
by  treaty  to  surrender  such  fugitives,  and  have  a  reciprocal  right 
to  claim  similar  surrender  fVom  another  power.  I  am  therefore 
constrained  to  decline,  to  comply  with  your  request  for  the  sur- 
render of  Carl  Vogt."  • 

»  MS8.  Inat.  to  Gr,  Br.,  vol.  xv.  p.  177. 

>  MSS.  Notes,  Or.  6r. 

»  For,  Rel.,  1878,  part  1,  p.  81.  See  also  Mr.  Fish  to  Mr.  Waiiatns,  For. 
Eel.,  1875,  p.  235.  Kr.  Williams  was  minister  to  China,  and  Mr.  Fish's  instmc- 
tion  related  to  the  request  of  the  Chinese  government  for  the  extradition  hy 
the  United  States  of  one  Wang- Yen-ping,  who  was  pretending  to  act  as  an  im- 
perial envoy  in  foreign  countries.     Prince  Kong  referred  to  a  clause  in  Hub 
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On  June  8, 1879,  Mr.  Erarts,  then  Secretary  of  State,  an- 
swering the  request  of  the  minister  of  tlie  Netherlands  for 
tiie  surrender  of  one  PincofFs^  charged  with  forgerj  in  that 
ccmntrj,  said : — 

"In  reply,  1  have  the  honor  to  inform  you  that,  as  no  treaty  of 
extradition  between  the  United  States  and  the  Netherlands  has 
yet  been  adopted,  and  in  the  absence  of  any  general  provision  of 
United  States  law  directing  and  defining  the  fhnction  of  the  execu- 
tive in  respect  of  the  surrender  or  extnufition  of  a  person  charged 
with  the  commission  of  a  crime  in  the  territories  of  a  foreign  power, 
ssd  alleged  ts  be  a  fi^itive  &om  the  Justice  of  any  country  where 
no  treaty  of  extradition  exists  applicable  to  the  case,  it  is  not  per* 
ceived  bow  any  steps  can  properly  be  taken  which  would  be  effeo- 
tlve  in  accomplishing  your  wishes  in  regard  to  the  matter."  ^ 

§  26.  Opinions  of  Attomeys^Oeneral  and  the  Courts.  —  The 

opinions  of  the  Attorneys-General  of  the  United  States  have 
been  to  the  same  effect,^  as  well  as  the  opinions  of  the 
courts.* 

§  27.  Case  of  ArgneUes.  —  In  1864  occurred  a  case  which 
has  provoked  more  discussion  than  any  other  in  the  history  of 
extradition  in  the  United  States,  since  it  is  the  only  one  in 
which  the  executive  has  ordered  the  delivery  of  a  fugitive 
from  justice  in  the  absence  of  a  treaty.  In  November,  1868,. 
Don  Jos4  Augustin  Arguelles,  an  officer  of  the  Spanish  army, 
then  lieutenant-governor  of  the  district  of  Colon,  in  Cuba^ 
effected  the  capture  of  a  cargo  of  nearly  eleven  hundred 

treatiesi  lietweeii  the  ITnited  fiftatw  and  CMiia,  stipiilatixig  for  the  sarrender  of 
Chinese  criminalfl  who  nny  take  refuge  m  the  ships  or  houses  of  Americans,  as 
if,  in  his  view,  it  was  of  the  same  foroe  within  the  territory  of  the  United  States 
OB  in  that  of  China. 

1  Mas.  STotesi  Netherlands*^  See  als9  Mr.  Bayaid,  Seeretary  of  State,  to  Mr. 
Tree,  May^  11,  188a ;  For.  Sel.,  1866^  p.  33.  And  an  elaborate  opinion  of  Mr. 
Frelinghuysen  in  Trimble's  case,  Sen.  Ex.  Doc  Ko.  98,  48th  Cong.,  Ist  sess. 

s  Lee,  Jan.  2(5,  1797,  1  Op.  68.  Wirt,  Snllivan's  case,  Kor.  20,  1821,  Id.  509. 
Tkney,  Pblarf 9  case,  Aug.  4,  1881,  2*  Op,  452.  Taney,  cose  of  two  Portuguese 
seamen,  April  16,  1883,  2  Op.  559.  L<>gar^  Dewit's  case,  Oct.  11,  1841,  3  Op, 
661.  Cusbing,  Wing's  case,  Aug.  19,  1853,  9  Op.  85.  Gushing,  Hamilton's: 
case,  April  21,  1854,  6  Op.  431. 

'  Com.  V.  Deacon,  10  9.  ft  R.  125;  ITnited  States  v.  DaWs,  2  Snmner,  482. 
See  also  W.  B.  Lawrence,  14  Alb.  L.  J.  90.     Dana's  Wheaton,  pp.  182-3,  note. 
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African  negroes,  who  were  intended  to  be  sold  into  slavery. 
The  Spanish  government,  pleased  with  his  zeal,  paid  him 
a  large  sum  as  his  share  of  the  prize-monej  usually  allowed 
to  the  captors  of  such  expeditions.  He  subsequently  obtained 
a  leave  of  absence  of  twenty  days  to  proceed  to  New  York, 
representing  that  the  object  of  his  journey  was  to  purchase 
a  Spanish  journal  published  in  that  city.  After  his  depart- 
ure it  was  found  that  he  and  other  officers  of  the  district 
of  Colon  had  retained  and  sold  into  slavery  one  hundred  and 
forty-one  of  the  negroes  captured  by  them.  The  superior 
court  of  the  island,  having  exclusive  jurisdiction  over  such 
causes,  took  cognizance  of  the  case,  and  the  surrender  of 
Arguelles  was  asked  for  by  the  Captain-General  of  Cuba, 
through  Mr.  Savage,  United  States  consul  at  Havana.^ 

On  April  14  following,  Mr.  P.  W.  Seward,  Assistant  Secre- 
tary of  State,  instructed  Mr.  Savage,  saying:  "If  the  Cap- 
tain-General will  send  to  New  York  a  suitable  officer,  steps 
will,  if  possible,  be  taken  to  place  in  his  charge  the  above- 
named  individual,  for  the  purpose  indicated  in  your  despatch. 
You  will  immediately  communicate  the  purport  of  this  in- 
struction, in  confidence,  to  the  Captain-General/'  ^ 

When  Arguelles  arrived  in  New  York  he  was  seized  and 
delivered  up,  by  order  of  the  executive  of  the  United  States, 
to  the  Captain-GeneraFs  agent,  and  conveyed  to  Cuba.  The 
proceedings  were  so  summary  that  no  opportunity  was  al- 
lowed to  obtain  a  writ  of  habeas  corptis.  When  news  of  the 
transaction  was  spread,  a  resolution  was  offered  by  Mr.  Cox, 
iu  the  House  of  Representatives,  condemnatory  of  the  action 
of  the  executive.  Mr.  Seward  defended  his  course  in  a  long 
argument  addressed  to  the  chairman  of  the  Committee  on 
the  Judiciary  of  the  House  of  Representatives.^  A  severe 
criticism  of  Mr.  Seward's  action  was  published  in  the  Na- 

1  Mr.  Tessara  to  Mr.  Seward,  April  5,  1864  ;  Dip.  Cor.  1864,  part  2,  p.  71  «< 
3eq,  Mr.  Tessara  was  the  Spanish  minister  at  Washington,  and  he  supported  the 
application  of  the  Captain-QeneraL 

>  Dip.  Cor.,  1864,  part  2,  p.  72. 

*  Mr.  Seward,  Secretary  of  State,  to  Mr.  Wilson,  ohairman,  June  24,  1864 ; 
Dip.  Cor.,  1864,  part  4,  p.  8R  d  9eq, 
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tional  Intelligencer;  but  its  authorship  is  not  stated.^  Mr. 
Cox's  resolution  was  rejected  by  the  House,  and  the  subject 
referred  to  a  committee,  where  it  slept.'  In  the  Senate  a 
resolution  was  adopted,  Maj  28, 1864,  requesting  the  Presi- 
debt  to  inform  that  body  whether  and  when  he  had  ^*  author- 
ized a  person,  alleged  to  have  committed  a  crime  against 
Spain  or  any  of  its  dependencies,  to  be  delivered  up  to  officers 
of  that  government ;  and  whether  such  delivery  was  had ;  and 
if  so,  under  what  authority  of  law  or  of  treaty  it  was  done." 

On  June  1, 1864,  the  President,  in  response  to  the  resolu- 
tion, transmitted  to  the  Senate  a  report  of  the  Secretary  of 
State,  which  said:  — 

'^  There  being  no  treaty  of  extradition  between  the  United 
States  and  Spain,  nor  any  act  of  Congress  directing  how  fugitives 
from  justice  in  Spanish  dominions  shall  be  delivered  up,  the  extra- 
dition in  the  case  referred  to  in  the  resolution  of  the  Senate  is 
understood  by  this  Department  to  have  been  made  in  virtue  of  the 
law  of  nations  and  the  Constitution  of  the  United  States.  Al- 
though there  is  a  conflict  of  authorities  concerning  the  expediency 
of  exercising  comity  towards  a  foreign  government  by  surrender- 
ing, at  its  request,  one  of  its  own  subjects  charged  with  the  com- 
mission of  crime  within  its  territory,  and  although  it  may  be 
conceded  that  there  is  no  national  obligation  to  make  such  a  sur- 
render on  a  demand  therefor,  unless  it  is  acknowledged  by  treat}^ 
or  by  statute  law,  yet  a  nation  is  never  bound  to  furnish  asylum 
to  dangerous  criminals  who  are  offenders  against  the  human  race ; 
and  it  is  believed  that  if,  in  any  case,  the  comity  could  with  pro- 
priety be  practised,  the  one  which  is  understood  to  have  called 
forth  the  resolution  furnished  a  Just  occasion  for  its  exercise."  * 

>  Dip.  Cor.,  1S64,  part  4,  p.  72  et  seq. 

>  Dana's  Wheaton,  f  H^,  note  78. 
*  Dip.  Cor.,  1864,  part  2,  p.  00.     In  an  interview  on  May  11,  1864,  with  the 

Marquis  ,  a  Spanish  gentleman,  and  others,  Mr.  Seward  said  :  — 

"So  far  as  depends  on  me  as  Secretary  of  State,  Spanish  slave-dealers  who 

have  no  immunity  in  Cuha  wiU  find  none  in  New  York.'*    Notes  from  Span. 

Leg.,  April  6,  1864. 

This  case  is  discussed  in  McPherson's  History  of  the  Behellion,  p.  856.    See 

also  article  hy  W.  B.  Lawrence,  14  Alb.  L.  J.  p.  88. 

On  March  17,  1865,  Mr.  Bigelow,  minister  to  France,  wrote  to  Mr.  Seward, 

enclosing  copy  of  a  memorandum  of  a  conversation  with  Mr.  Drouyn  de  Lhuys^ 
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4.  Doiotrine  in  Great  Britain; 

1 28^  Ciuie  of  Bowcou — In  England,  a3  in  tbe  United  SkateA, 
the  doctrine  i^  that,  in  the  absence  of  expreas  legal  authoritjr, 
the  gover^onent  eannot  aend  a  fugitive  out  of  the  coontrir 
ixk  be  tried  for  an  offence  coinmitted  abroad.^  An  oppoaite 
yiew  was  expressed  in  some  earlj  casea^'  and  we  shall  see  that 
in  several  eomparatlvelv  recent  inatancea  crimiuaU  have  ac- 
tually heen  delivered  up  without  express  legal  authority*^  But 
in  those  instances  the  intervention  of  the  courts  by  habeas 
corpits  was  not  invoked,  and  the  apparently  undivided  opinion 
now  is  that  no  such  right  of  surrender  exista>    On  October 


)r  for  ForeigQ  Afbirs,  om  the  9feH  of  March*  relative  to  the  forcibWtiuTender 
by  General  Mejia,  commanding  a  diyidioa  of  the  French  arm^  at  Matamom%  ol 
refugees  from  the  Confederate  army.  In  the  course,  of  the  conyersatioSL  Ids,  Bige* 
low  said :  — 

"The  pretext  assigned,  I  am  told  by  General  Mejia,  for  this  procedure,  was, 
that  they  were  oHenders  against  the  laws  of  the  Confederacy,  and  therefore  liable 
to  extradition.  If  so^  Geneial  Mejia  appears  not  to  have  been  aware  that  the 
aJQeged  criminals  bad  a  right  to  a  &ir  trial  and  oonriction,  which  waa  denied 
themi^  befoi:e  they  could  be  surrendered  to  any  government ;  and  that  he  had 
then  authority  to  surrender  them  only  upon  the  suit  of  a  government  recognized 
by  the  Emperor  of  France,  and  to  which  the  right  of  extradition  had  been  con- 
ceded by  treaty. 

^The  reAigees  in  qnestkm  were  seized  by  Mexican  ■oldiMs,  under  the  ordera 
of  General  Mejis,  aivl  delivered  without  any  trial  into  the  hands  of  an  armed 
band  of  conepirators  from  Texas,  who  represented  no  lawful  government  and  who^ 
oonld  not  therefore  have  any  political  status  in  any  Mexican,  tribunal^  civil  or 
military." 

Mr.  Bigelow  closed  by  requesting  that  instructions  be  given  to  General  Mejia 
with  a  view  to  the  enforcement  of  neutraKty,  and  the  prevention  of  proceedings 
"too  liable  to  disturb  the  friendly  relationaof  the  two  countries."  Dip^  Cor., 
1865,  part  8,  p.  886. 

On  April  4, 1865,  Mr.  Seward  acknowledged  tha.  despatch  and  aooomfan3rtng 
memorandum,  and  said  Mr.  Bigelow*s  proceedinga  were  approved. 

1  CUirU  on  ]ltxtra(Ution,  3d  ed.,  p.  2»€taeqA  Edinburgh  Bevisw,  Yot  xKiL 
p.  141. 

*  Bex  v«  Hntchinaon,  8  Keb.  785 ;  Bex  v.  Lumly,  8  Yeatris,  814 ;  Bex  «. 
Kimberb:«  %  Stra.  848 ;  £.  I.  Co.  v.  Campbell^  1  Yes.  Sen.  24^1 ;  Mnra  v^  Kaye^ 
4  Taunt.  84.  On  the  strength  of  the  two  latter  cases,  Chitty,  in  his  work  on 
Criminal  Law,  pp^  14,  1%  expressed  the  opinioA  that  at  common  la/w  extradi* 
tion  might  be  granted  in  the  absenoe  of  a  treaty.  All  the  cases  above  dted  are 
dJbesvNed  in Conv «^  Deacon,  10.9.  %^  JL  129. 

^^^^%4^  «^  $.  AlK  Ii.  J.  880.    17/ Abi.  Law  Bev,  M9».      .     ^ 
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6,  1835,  Mr.  Vailj  clmrg^  d'affaires  of  the  Uaited  Stfttes  at 
London,  wrote  to  the  Department  of  State  thai  one  Bowen, 
charged  with  frauds  in  the  New  York  custom-house,  was  puiw 
sued  to  England  bj  an  officer  with  warrants  from  the  United 
States..  Mr*  Tail  applied  for  the  fugitive's  surrender^  and  was 
informed  that  **  the  Secretary  of  State  is  not  vested  bj  the 
law  of  England  with  any  authority  which  would  enable  him 
to  give  directions  for  the  detention  of  removal  of  the  indi* 
vidual  referred  to.*'* 

§  29.  Case  of  %he  ''Oreoleu"— Discussing  the  case  of  the 
^  Creole  "  in  ihe  House  of  Lords,  Lord  Brougham  said :  — 

**'  What  right  existed,  under  the  municipal  law  of  this  country, 
to  seize  and  deliver  up  ciiminals  taking  refuge  there  ?  YSThat  right 
had  the  government  to  detain,  still  less  to  deliver  them  up  ?  What- 
ever right  one  nation  had  against  another  nation,  —  even  bj'  treaty, 
which  would  give  the  strongest  right,  — there  waft  by  tbe  munici- 
pal law  of  the  nation  no  power  to  execute  the  obligation  of  th6 
treat}-.** 

In  this  opinion  the  Earl  of  Aberdeen  concurred.  Lord  Dei^ 
man  said  he  ^  believed  all  Westminster  Hall,  including  the 
judicial  bench,  were  unanimous  in  holding  the  opinion  of 
die  noble  Earl.''  Lords  Campbell  and  Cottenham  also  con- 
curred.   Also  the  Lord  Chancellor,  Lyndhurst.* 

§  80.  Case  of  ConnoUy.  —  In  1857,  Nathaniel  Hawthorne, 
tFnited  States  consul  at  Liverpool,  applied  to  the  mayor  of 
Liverpool  for  the  arrest  of  one  Peter  Connolly,  a  seaman, 
charged  with  manslaughter  on  an  American  vessel  on  the 
high  seas.  The  matter  was  referred  by  the  mayor  to  the 
Home  Department,  which  took  the  opinion  of  Vbe  law  of* 
ficers  of  the  crown.  Their  opinion  was  that,  as  the  offence 
was  not  included  in  the  treaty,  Connolly  could  not  be  sur- 

*  M8S.  De«p.  fh>tD  EbgUnd.  See  also  Mr.  BT6rett  to  I>ept.,  Kov.  1,  1848 ; 
HBS.  Deep,  from  Eimknd ;  Mr.  Upshur,  Seo.  of  State,  to  Mr.  Everett,  Nor.  8S> 
1848,  MSS.  Iiwt,  Gr.  Br. 

<  Hansard,  Feb.  14, 1S42.  The  Earl  of  Aberdeen  also  spoke  to  the  Same  effect 
in  discussing  the  biU  to  carry  the  extradition  clause  of  the  WebBter^AshburtoA 
treaty  into  operation.     Hansard^  House  of  Lords,  June  80,  1848. 
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rendered.    The  Home  Department,  January  30,  1856,  so  in- 
formed the  mayor.  ^ 

5.  Immigration  Acts, 

§  31.  Portagnese  Fugitive.  —  On  the  7th  of  February,  1883, 
the  Viscount  das  Nogueiras,  Portuguese  minister,  applied  for 
the  extradition  of  a  person  convicted  of  poisoning  her  hus- 
band, and  condemned  to  solitary  confinement  for  life,  who 
had  escaped  on  the  9th  of  November,  1882,  from  the  prison 
of  Ponta  Delgado,  Island  of  San  Miguel,  in  the  Azores,  and 
fled  to  the  United  States.  In  making  the  application,  he 
referred  to  the  case  of  Angell.^  Mr.  Frelinghuysen,  then 
Secretary  of  State,  replied,  on  the  9th  "of  February,  that  in 
the  absence  of  an  extradition  treaty  he  would  not  feel  au- 
thorized to  comply  with  the  minister's  request.  He  added, 
however,  "  that  the  immigration  act  of  March  3, 1875,  .  .  . 
and  of  August  3, 1882,  authorize  the  return  of  foreign  con- 
victs to  the  country  to  which  they  belong  and  from  which 
they  came."  He  promised  to  bring  the  case  to  the  attention 
of  the  Secretary  of  the  Treasury,  to  whom  the  enforcement  of 
the  acts  was  confided,  and  to  ask  that  the  action  contemplated 
by  the  statutes  be  taken.  Upon  the  reception  of  this  note, 
the  Portuguese  minister,  February  13, 1883,  requested  that,  in 
order  to  avoid  questions  of  transit,  the  fugitive  be  returned 
on  a  vessel  directly  for  Portugal.  In  reply,  Mr.  Frelinghuy- 
sen, February  15,  1883,  said  that  the  statute  did  not  admit 
of  any  discretion  on  the  subject,  but  contained  tiie  following 
direction  :  "  The  expense  of  the  return  of  such  aforesaid  per- 
sons not  permitted  to  land  shall  be  borne  by  the  owners  of 
the  vessels  in  which  they  came."     Continuing,  he  said :  — 

*^  Construed  as  a  whole,  the  intent  of  the  act  clearly  is  that 
persons  of  the  described  classes  shall  not  be  permitted  to  land  m 
the  United  States,  but  shall  be  returned  at  the  expense  of  the  vessel 
which  brought  them.  As  the  act  does  not  take  the  place  of  a  con- 
vention of  extradition,  the  responsibility  of  the  Secretary  of  the 

1  Mr.  Hawthorne  to  Dept.  of  State,  No.  91,  June  26,  1857  ;  MSS.  Consular 
Letters.     Cases  and  Opinions,  &c.,  Forsyth,  p.  367. 
«  Infra,  f  89. 
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Treasur}'  is  necessarily  limited  to  preventiDg  the  landing  of  the 
persons  who  come  within  the  prohibition.  His  obligation  is  not 
an  international  one,  but  domestic.  I  will  communicate  copies  of 
the  correspondence  to  the  Secretary  of  the  Treasury,  and  make 
known  to  him  3'our  wishes  in  the  matter.'' 

Ou  the  17th  of  February,  1883,  Mr.  Frclinghuysen  enclosed 
to  the  Portuguese  minister  a  copy  of  a  letter  of  the  Secretary 
of  the  Treasury,  in  which  the  latter  stated  that,  as  appeared 
by  a  report  of  the  collector  of  customs  at  Beaufort,  North 
Carolina,  ^^  the  woman  in  question  is  believed  to  have  landed 
at  that  port  on  the  14th  of  December  last,  and  that  she  is 
now  outside  of  the  reach  of  the  Treasury  Department"  The 
Portuguese  minister  having  presented  an  argument  against 
the  opinion  of  the  Secretary  of  the  Treasury,  Mr.  Frcling- 
huysen promised  to  consult  him  again  and  to  make  known 
his  decision.  On  the  20th  of  March,  1883,  Mr.  Frclinghuysen 
communicated  to  the  minister  the  final  decision  of  the  Secre- 
tary of  the  Treasury,  which  was  adverse  to  the  application.^ 
On  the  14th  of  May,  1888,  the  application  for  the  surrender 
of  the  same  individual  was  renewed.  Mr.  Bayard,  then  Secre- 
tary of  State,  said  :  — 

**  In  respect  to  the  act  of  Congress  to  which  you  advert,  and 
which  directs  the  repulsion  from  our  shores  of  criminals  and  certain 

1  Mr.  Frelinghuysen  said  :  — 

^  Although  by  virtue  of  section  4  of  the  act  of  CoDgress  of  Aug.  7,  1882,  the 
Secretary  of  the  Treasury  may  call  upon  State  boards  of  charities  to  execute  the 
proTisions  of  that  section,  there  is  no  power  possessed  by  him  to  constrain  these 
boards  to  act,  or  to  return  convicts  'to  the  nation  to  which  they  belong/  except 
in  the  vessel  in  which  they  have  come,  and  from  a  port  in  their  own  State. 

'*  The  schooner  '  Hattie  E.  Smith,'  on  which  Madam  Baptista  arrived,  is  now 
at  sea  upon  a  whaling  voyage,  and  did  not  arrive  with  the  convict  at  a  port  in 
Massachusetts.  These  circumstances  would  seem  to  make  it  physically  and  legally 
impossible  for  a  board  of  charity  in  that  State  to  return  the  convict  to  any  port  of 
the  Portuguese  dominions. 

"  Even  if  it  were  legally  possible  to  return  Madam  Baptista  by  a  vessel  other 
than  the  '  Hattie  E.  Smith,*  the  owners  of  the  latter  could  not  be  compelled  to 
bear  the  expenses  of  the  transportation.  The  Secretary  of  the  Treasury  on  these 
grounds  finds  himself  constrained  to  affirm  the  decision  previously  arrived  at,  — 
that  he  has  no  legal  authority  to  secure  the  convict's  return."  MS8.  Dept.  of 
State. 
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other  classes  of  persons,  I  have  the  honor  to  observe  that  that 
ineasure  has  not  been  constmed  as  a  law  to  warrant  the  surrender 
by  the  R'esident  of  fugitive  ciiminals  on  the  request  of  a  foreig;& 
government,  or,  in  other  words,  as  a  general  extradition  act,  bat 
has  been  confined  in  its  interpretation  and  execution  to  the  limits 
and  methods  of  expulsion  which  it  expressly  provides."  ^ 

6.  No  Demand  with<nU  Treaty. 

§  82.  Bonth  Carolina  Fugitives.  —  Since  the  government  of 
the  United  States  does  not  grant  extradition  in  the  absence 
of  a  treaty,  it  refrains  from  demanding  it  under  the  same  cir- 
cumstances.^ In  the  case  of  the  offenders  against  the  laws 
of  South  Carolina,  for  whose  extradition  from  East  Florida 
Governor  Pinckney  proposed  that  an  appeal  be  made,'  Mr. 
Jefferson,  then  Secretary  of  State,  advised  President  Wash- 
ington  as  follows:  — 

*'  If,  then,  the  United  States  could  not  deliver  up  to  Gk>vemor 
Quesada  a  fugitive  from  the  laws  of  liis  government,  we  cannot 
claim  as  a  right  the  delivery  of  fugitives  from  us ;  and  it  is  worthy 
consideration  whether  the  demand  proposed  to  be  made  in  Gov- 
ernor Pinckney's  letter,  should  it  be  complied  with  by  the  other 
party,  might  not  commit  us  disagreeably,  perhaps  dishonorablj-,  in 
event ;  for  I  do  not  think  we  can  take  for  granted  that  the  legis- 
lature of  the  United  States  will  establish  a  convention  for  the  mutual 
delivery  of  fugitives ;  and  without  a  reasonable  certainty  that  they 
will,  I  think  we  ought  not  to  give  Governor  Quesada  any  grounds 
to  expect  that,  in  a  similar  case,  we  would  redeliver  fugitives  from 
his  government."  ^ 

§  33.  Cases  of  Tweed  and  Sharkey.  —  In  1874  the  Depart- 
ment of  State,  in  the  absence  of  a  treaty,  refused  to  ask  Spain 

1  Mr.  Bayard  to  the  Baron  d'Almeiriin,  May  14, 18SS.    M3S.  Dept  of  SUte. 

•  Mr.  Fonyth,  See.  of  State,  to  Mr.  White,  April  17,  1S40 ;  aame  to  Mr. 
Gerry,  June  8, 1840  ;  MSS.  Dept  of  State.  Same  to  Mr.  Johnaon,  Jaa.  90, 1841 ; 
MSS.  Dow.  Let  Mr.  Marcy,  Sec.  of  Sute,  to  Mr.  Ray,  April  24,  1854 ;  MSS. 
Doin.  Let  Mr.  Webster,  Sec.  of  State,  to  Mr.  Stratton,  Feb.  81, 1848  ;  MS&  Dom. 
Let  Mr.  Fish,  Sec  of  Stated  to  Mayor  of  Boston,  Jan.  81,  1876  ;  M8S.  Dom. 
Let 

8  Supra,  1 17. 

*  Mr.  Jefferson  to  the  President^  Nov.  7, 1791  ;  MSS.  Dept  of  State. 
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for  fhe  Bmrender  of  Shaiicej,  who  iras  diarged  with  murder 
in  New  York,  although  the  Cuban  authorities  had  expressed 
a  willingness  to  surrender  him,  if  requested  to  do  so.  In 
18T6,  before  the  conclusion  of  an  extradition  treaty  between 
the  two  countries,  Spain  surrendered  Tweed  to  the  authorities 
of  the  United  States.  He  was  brought  to  New  York  city  on 
an  American  man-of-war,  delivered  to  the  local  authorities, 
and  tried  and  imprisoned.  In  an  instruction  to  Mr.  Lowell, 
then  minister  of  the  United  States  at  Madrid,  Mr.  Fish, 
Secretary  of  State,  referring  to  the  case  of  Tweed,  said: 

*^The  United  States  has  from  time  to  time  carefully  avoided 
making  requests  for  the  surrender  of  criminals,  for  the  reason 
among  others  that  it  might  not  be  possible  to  reciprocate  on  such 
a  matter.  The  government  of  Spain  in  its  action  in  this  case  has 
appreciated  the  peculiarity  of  the  case,  and  beside  being  instru- 
mental in  delivering  a  criminal  up  to  the  justice  fh>m  which  he 
has  escaped,  may  be  congi'atulated  in  being  rid  of  an  objectionable 
visitor."  * 

7.  Iteqtiest  as  Courtesy. 

§  84.  Opinion  of  Bocbanan.  —  In  an  instruction  to  Mr.  Wise, 
minister  to  Brazil,  Mr.  Buchanan  said :  — 

*^  It  bas  been  contrary  to  the  practice  of  the  United  States  even 
to  request  as  a  favor  that  the  government  of  another  country  should 
deliver  up  a  fugitive  fix)m  criminal  justice,  because  under  our  laws 
we  possess  no  power  to  reciprocate  such  an  act  of  grace.  Since  I 
came  into  the  Department  of  State  the  President,  after  full  delib- 
eration with  his  cabinet,  refhsed  for  this  reason  to  prefer  such  a 
request  to  the  government  of  Texas."  * 

§  36.  Case  of  Proter.  —  While  the  government  of  the  United 
States  does  not,  as  a  rule,  ask  for  the  surrender  of  fugitives 
in  the  absence  of  a  treaty,  it  has  sometimes  laid  a  case  before 
the  government  of  the  country  to  which  a  criminal  has  fled 

1  Kor.  8,  1875 ;  M88.  Inst,  Spain.  See  also  Mr.  Fish  to  Mr.  Adee,  Kov.  8, 
IS78  ;  Mr.  Fish  to  Mr.  Cnshhig,  Nor.  8,  1876;  same  to  aame^  Dee.  8»  1876; 
MSS.  Inst.,  Spain. 

•  Mr.  Bnchanuij  See.  of  States  to  Mr.  Wiae^  Sept  87,  1845 ;  MSS.  Inst, 
BaaSL 
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and  aBked  for  his  surrender  as  an  act  of  courtesy,  such  re- 
quest usually  being  coupled  with  the  explicit  declaration  that, 
owing  to  the  state  of  the  law  in  the  United  States,  reciprocity 
could  not  be  promised.  Thus  Mr.  Forsyth,  Secretary  of  State, 
referring  to  the  case  of  one  Proter,  charged  with  fraud  and 
forgory  in  New  York,  who  had  fled  to  Holland,  said  that  a 
demand  for  his  surrender  could  not  be  made,  but  that  a  letter 
would  be  written  to  the  charge  d'affaires  of  the  United  States 
at  the  Hague  to  the  effect  that,  if  the  government  of  Holland 
should  see  fit  to  deliver  Proter  up  to  secure  the  ends  of  justice, 
the  government  of  the  United  States  would  be  gratified.^  In 
the  recent  case  of  Bushnell,  surrendered  to  the  authorities  of 
the  State  of  New  York  by  the  government  of  Chili,  a  state- 
ment to  a  similar  effect  was  made  to  that  government.^ 

§  86.  Case  of  Barth. — In  1878  one  Barth,  a  paymaster's 
clerk  at  San  Francisco,  charged  with  embezzling  a  large 
amount  of  public  funds,  was  supposed  to  have  fled  to  Santiago, 
Chili.  Mr.  Evarts,  Secretary  of  State,  instructed  the  minister 
of  the  United  States  at  Santiago  to  sound  the  Chilian  gov- 
ernment on  the  subject  of  the  fugitive's  surrender ;  but "  in 
no  event "  to  '^  give  the  Chilian  authorities  an  assurance 
that  if  they  should  comply  with  our  request,  we  would  re- 
ciprocate if  a  similar  request  should  be  made  of  us."^ 

8.  Reciprocity. 

§  87.  Action  of  Piokering.  —  In  only  three  instances,  so 
far  as  discovered,  has  the  government  of  the  United  States 
been  in  any  manner  committed  to  the  principle  of  reciprocity 
in  the  absence  of  a  treaty.  In  1797  Mr.  Pickering,  Secretary 
of  State,  requested  of  the  Consul-General  of  Prance  the  sur- 
render of  certain  persons  charged  with  murder  on  an  Ameri- 
can vessel  on  the  high  seas,  who  were  then  confined  on  board 


1  MS3.  Dom.  Let.,  vol  xzzL  p.  332.  I 

s  See  also  Mr.  FreUnghaysen,  Sec.  of  State,  to  Mr.  Hall,  Oct  21, 1884  ;  MSS. 

Inst.,  Cent.  Am.     Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Flood,  Deo.  81, 1840  ;  MSS. 

Inst.,  Texas. 

•  Sept.  28, 1878,  MSS.  Inst,  Chili.    The  person  sapposed  to  be  Barth  tamed 

oot  to  be  another  person.    MSS.  Desp.,  Chili,  Nov.  21,  1878. 
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of  a  French  man-of-war  at  Norfolk,  Virginia.  The  fugitiveB 
were  surrendered.^  But  we  have  already  seen  that  Mr.  Pick- 
ering entertained  exceptional  views  in  regard  to  the  power 
of  the  government  of  the  United  States  to  surrender  fugitive 
criminals  in  the  absence  of  a  conventional  obligation.^ 

§  88.  Case  of  Baker.  —  On  March  17,  1855,  Mr.  Marcy, 
then  Secretary  of  State,  wrote  to  the  Spanish  minister  that 
Lewis  Baker,  charged  with  an  atrocious  murder  in  the  State 
of  New  York,  was  believed  to  have  fled  to  the  Canary  Islands, 
whither  the  authorities  of  that  State,  with  whom  those  of  the 
United  States  were  co-operating,  had  sent  a  vessel  in  pursuit 
of  him.  *'  If,"  said  Mr.  Marcy,  *'  you  could  officially  or  other- 
wise request  the  authorities  of  those  islands  to  interpose  no 
unnecessary  obstacle  to  the  arrest  of  Baker  and  his  return 
to  this  country,  it  would  be  considered  as  an  act  of  courtesy 
which  would  be  appreciated  and  reciprocated."  The  Spanish 
minister  replied,  that,  apart  from  the  fact  that  to  grant  extra- 
dition to  governments  which  could  not  invoke  a  treaty  was 
contrary  to  practice  in  Spain,  he  would  transcend  his  powers 
if  he  took  such  action  as  Mr.  Marcy  requested.'  When  Mr. 
Marcy  promised  reciprocity  in  the  case  of  a  fugitive  from 
the  State  of  New  York,  he  probably  had  in  mind  the  statute 
of  that  State  of  1822,  which  empowered  the  authorities  of  the 
State  in  certain  cases  to  deliver  up  fugitives  from  justice  to 
foreign  governments.  As  we  shall  see,  several  cases  of  ex- 
tradition occurred  under  that  law,  although  it  is  generally 
stated  that  it  never  was  executed.^ 

§  89.  Case  of  AneeU.  —  The  only  other  case  in  which  a 
promise  of  reciprocity  appears  to  have  been  made  is  that  of 
Angell,  the  Secretary  of  the  Pullman  Palace  Car  Company, 
who,  in  July,  1878,  absconded  with  $100,000  of  the  funds 
of  the  company,  and  took  refuge  in  Portugal.  On  the  26th 
of  November,  1878,  Mr.  Evarts,  Secretary  of  State,  instructed 
Mr.  Moran,  the  diplomatic  representative  of  the  United  States 

1  MSS.  Dom.  Let,  yoL  ix.  pp.  411,  412,  418»  415. 

*  SuprOf  §23. 

•  MSS.  Notes  to  Spain ;  Notes  from  Sp.  Leg. 
<  Infra,  ii^etaeq. 
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at  Lisbon,  to  express  to  the  Portuguese  government  tfie  satis* 
faction  which  the  government  of  the  United  States  would  feel 
if  Angell  should  be  surrendered*^  While  the  instruction  oon- 
tained  no  promise  of  reciprocity,  the  language  employed  by 
Mr.  Monui  in  his  correspondenoe  with  the  Portuguese  gov-* 
emment  was  capable  of  a  different  interpretation.  Tlie  re- 
quest which  he  originally  presented  to  that  government  fol* 
lowed  dosely  the  language  of  his  instructions*    In  reply  Mr* 

^  The  text  of  the  instruction  was  as  foUows :  ^- 

'*  in  the  absence  of  a  formal  treaty  of  extradition  between  this  country  and 
Portagal^  it  is  clear  that  any  steps  looking  towards  the  arrest  of  AngeU  and  his 
ntam  to  diii  ooimtry  for  trial,  must  rest  on  the  spoBtaneotts  consent  of  the  Pot> 
tuguese  Gk>vemment,  given  in  deference  to  the  solicitation  of  the  United  States* 
It  is  presumed  that  the  Government  of  his  Majesty  will  have  no  difficulty  in 
seceding  to  the  prevalent  opinion  in  respect  of  extradition,  that  it  is  a  right 
inherent  in  the  sovemgiity  of  a  nation,  and  not  bom  of  specific  treaty  obliga* 
tioos ;  while,  on  the  other  hand,  the  rij^t  to  claim  the  extraditioo  of  a  criminal 
flows  exclusively  from  the  reciprocal  stipulations  of  treaty.  In  this  aspect  of  the 
question,  this  Government  conceives  that  it  may,  with  perfect  propriety,  express 
to  that  of  his  most  faithful  Majesty  the  great  satisfaction  which  it  would  have 
in  learning  that  the  latter  is  willing,  as  an  Mt  of  international  comity,  to  cause 
the  arrest  of  Angell,  and  his  surrender  to  a  duly  authorised  agent  of  this  Govern* 
ment,  to  the  end  that  he  may  be  brought  to  this  country,  here  to  stand  his  trod 
in  due  form  of  law  for  the  offence  whereof  he  stands  chaiged. 

'*  A  telegram  has  been  accordingly  sent  to  you  to-day,  directing  you  to  sound 
the  Portuguese  Government  cautiously  with  a  view  to  ascertaining  whether  it  is 
disposed  to  favor  the  high  ends  of  international  justice  by  wduntarily  causing  the 
arrest  of  Angell  and  his  return  to  this  country  for  trial.  It  is  not  known  whether 
any  constitutional  or  statutory  impediment  exists  in  Portngal  to  such  a  course  ; 
but  if  there  be  no  such  obstacle,  it  is  conceived  that  the  magnitude  of  the  offenoe 
with  which  Angell  is  chaiged,  and  the  natural  unwiltinpnees  whioh  it  must  feel  to 
allow  its  territory  to  be  used  as  an  asylum  for  securing  immunity  to  the  perpe- 
trator of  a  common  crime,  will  lead  the  Government  of  his  lligesty  to  offer  to 
surrender  the  criminal. 

*'  It  is  probable  that,  before  this  instruction  reaches  yon,  you  will  have  already 
discharged  the  delicate  duty  imposed  upon  you  by  my  telegraphic  instniction  of 
this  date,  and  will  have  ascertained  the  disposition  of  the  Portuguese  Government 
In  the  matter.  Should  the  question  become  one  of  details,  yon  will  ascertain 
what  documentary  proof,  if  any,  of  the  crime  imputed  to  Angell  will  be  required  ; 
and  you  may  say  that  all  expenses  attending  the  arrest,  detention,  and  surrender 
of  the  accused  will  be  borne  by  this  Government. 

"  For  your  conlldential  information  I  may  add  that,  should  the  Portuguese 
Government  lay  stress  on  the  absence  of  a  treaty  of  extradition  between  the  two 
countries,  you  are  authorised  to  express  the  willingiiess  of  this  Government  to 
conclude  one  with  Portugal  forthwith." 
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Oorro^  fh«  Portuguese  Minister  for  Foreign  Affairs^  Decem- 
ber 5, 1878,  said  that  his  government  would  be  happj  to  sur- 
render the  fugitive  upon  production  of  the  proper  proofs  of 
the  charge  made  against  him;  but  expressed  the  hope  that 
^  if  at  any  time  it  [the  Portuguese  government]  has  to  ad- 
dress a  requisition  of  like  nature  to  the  government  of  the 
United  States,  the  same  would  be  received  with  equal  good- 
witt."    Mr.  Moran  replied :  — 

^^  I  have  to  say  Quhesitatingly,  that  such  application  will  meet 
with  an  equally  prompt  and  effectual  response.  My  Government  is 
fiiUy  alive  to  the  courtesy  shown  by  his  most  faithful  Majesty's 
government  in  this  Instance,  and  will  not  fail  to  give  a  like  evi- 
dence of  its  good  feeling  to  any  similar  appHeation  made  to  it"  * 

Angell  was  subsequently  surrendered,  and  sent  on  a  vessel 
to  Philadelphia.'  In  his  report  of  the  case  to  the  Department 
of  State,  Mr.  Moran  said  it  would  be  perceived  that  Mr.  Gorvo 
did  not  ask  ^^  anything  but  a  return  of  good-will,"  and  that 
he  had  ^  only  committed "  the  government  ot  the  United 
States  <«to  that."  In  188S,  and  again  in  1888,  Portugal 
applied  to  the  government  of  the  United  States  for  the  extra- 
dition of  a  certain  fugitive  convict,  referring  each  time  to 
the  case  of  AngelL  Answer  was  made  on  both  occasions 
that  in  the  absence  of  a  treaty  the  President  would  not  feel 
authorized  to  comply  with  the  request.^ 

9.  Hxtradition  to  United  States. 

§  40.  Bsittab  Cases.  —  In  numerous  cases  criminals  have 
be^i  surrendered  to  the  United  States  in  the  absence  of  a 
treaty.  In  1826  part  of  the  crew  of  the  American  schooner 
'^ Fairy"  murdered  the  master  and  mate  on  the  banks  of 
Newfoundland  and  sank  the  vessel.  They  then  fled  to  Gape 
Breton,  where  they  were  imprisoned  by  the  civil  authorities^ 

1  Mn  MomR  ti>  Dept.,  No.  224,  Jsn.  8,  1879 ;  MSS.  Dasp.,  Portogal. 

*  Mr.  Monn  to  Dept.,  Jan.  8,  1879  ;  MSS.  Desp.,  PortngaL 

>  Mr.  Fvettngliayfleii,  Sec.  of  State,  to  Yieconnt  das  Nogaeirae*  Feb.  9,  1888 ; 

MSS.  Notes,  Pbrti^    Mr.  Bayard,  Sec.  of  Sti^  to  Baron  d'Almeirim^  June 

4,  1888 ;  MSSl  Notes,  FortogaL     See  also  fVfim, }  81. 
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Mr.  day,  then  Secretary  of  State,  wrote  to  the  British  min- 
ister that  the  government  of  the  United  States  would  adopt 
measures  to  transport  the  culprits  to  the  United  States  for 
trial,  if  surrendered  for  that  purpose.  In  November,  1826, 
they  were  delivered  up  by  the  Lieutenant-Governor  of  Nova 
Scotia,  and  sent  from  Halifax  to  Boston.^  In  1884  her 
Britannic  Majesty's  ship  "  Curlew  "  captured  sixteen  men  off 
the  coast  of  Africa,  who  were  suspected  of  having  committed 
acts  of  piracy  on  the  American  ship  ^'  Mexican,"  of  Salem, 
Massachusetts.  The  British  government  offered  to  surrender 
them  to  the  diplomatic  representative  of  the  United  States 
in  London,  to  be  sent  to  the  United  States  for  trial ;  but  the 
evidence  against  them  not  being  clear,  the  minister  declined 
to  receive  them.  It  appears  that  the  British  government 
subsequently,  at  its  own  expense,  sent  the  men  to  Salem  on 
the  British  brig  "  Savage."  At  Salem  they  were  received 
by  the  authorities  of  the  United  States,  and  after  an  examina- 
tion in  the  federal  district  court,  committed  for  trial.^  In 
1841  a  seaman  on  board  of  the  American  ship  '^  Constantine," 
bound  from  New  Orleans  to  Liverpool,  killed  the  mate  when 

1  Mr.  Clay,  Sec.  of  SUte,  to  Mr.  Yaughan,  Sept.  25,  1826  ;  MSS.  Notes,  Br. 
Leg.,  vol.  iiL  p.  282.  Mr.  Yaughan  to  Mr.  Clay,  Sept.  26,  1826  ;  Same  to  Same, 
Nov.  24,  1826.     MSS.  Notes  from  Br.  Leg.,  vol.  xiv. 

s  Mr.  YaU  to  Dept.,  June  21,  1834 ;  MSS.  Desp.,  England,  vol.  xliL  Mr. 
Forsyth,  Sec.  of  State,  to  Mr.  Yaughan,  Sept.  4,  1834  ;  BfSS.  Notes  to  Br.  Leg., 
vol.  vi.  p.  5.  In  1832  eight  mutineers  from  the  American  ship  "  Hercules  "  were 
put  ashore  on  the  island  of  BfanritinB.  Six  of  them  were  sent  by  the  United  States 
consul  there  to  England  for  conveyance  to  the  United  States  for  trial.  The  consul 
of  the  United  States  at  London  applied  to  a  London  magistrate  for  their  detention ; 
but  the  magistrate  declined  to  act  without  instructions  from  the  Home  Secretary. 
On  the  14th  of  December,  1832,  Mr.  Yail,  chai^g^  d'affaires  of  the  United  States 
at  London,  reported  to  the  Department  of  State  that  he  had  brought  the  matter 
to  the  attention  of  Lord  Palmerston,  who  replied  that  he  had  written  to  Lord 
Melbourne,  the  Home  Secretary,  who  had  **  communicated  to  Mr.  Ballantyne,  one 
of  the  magistrates  of  the  Thames  police,  his  lordship's  earnest  wish  that  every 
assistance  which  can  legally  be  afforded  should  be  given  to  the  American  consul 
on  this  occasion."  What  ultimately  became  of  the  men  does  not  certainly  ap> 
pear.  But  it  is  probable  that  they  were  sent  to  the  United  States  ;  for  on  the 
same  day  as  that  on  which  Mr.  Yail  made  his  report  to  the  Department,  the  con- 
sul at  London  wrote  that  the  men  were  in  custody,  and  that  he  was  seeking  an 
opportunity  to  send  them  to  New  York.  Mr.  Yail  to  Dept.,  Dec.  14,  1882 ; 
MSS.  Desp.,  England,  vol.  xl.     Consular  Letters,  London,  vol.  xii. 
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the  Teasel  was  about  a  day  out  from  the  former  port,  on  the 
high  seas.  The  seaman  was  put  in  irons,  and  carried  to 
Liverpool,  where  a  question  arose  as  to  his  trial  in  the  British 
tribunals.  The  American  consul,  however,  applied  to  the 
local  authorities  for  his  extradition ;  and  Mr.  Stevenson,  then 
minister  of  the  United  States  in  London,  preferred  an  infor- 
mal request  of  the  same  purport  to  the  Foreign  Office.  The 
question  as  to  the  trial  of  the  seaman  in  Liverpool  was  re- 
solved in  the  negative,  and  he  was  delivered  up  to  the  consul 
and  sent  back  to  the  United  States  by  the  vessel  on  which  he 
committed  the  crime.  The  Foreign  Secretary  at  that  time 
was  the  Marquis  of  Normanby.  In  notifying  the  American 
consul  of  the  decision  of  her  Majesty's  government,  the 
stipendiary  magistrate  at  Liverpool  said:  '^The  Marquis  of 
Normanby  under  these  circumstances  desires  me  to  take  meas- 
ures to  have  the  prisoner  safely  delivered  to  the  care  of  the 
American  consul,  and  put  on  board  such  vessel  as  he  may 
direct."  ^ 

§  41.  BfflBcellaneons  Cases.  —  In  1817  certain  of  the  crew 
of  the  American  ship  "  Plattsburg "  committed  acts  of  mur- 
der and  piracy  on  board  of  her  on  the  high  seas.  Some  of 
the  offenders  fled  to  Sweden,  others  to  Denmark,  and  one  to 
France.  Bequests  for  their  surrender  were  made  to  each 
of  those  governments.  Two,  found  in  Sweden,  were  surren- 
dered, and  six  were  delivered  up  by  Denmark.  The  fugi- 
tive in  France  does  not  appear  to  have  been  recovered.*  In 
1828  one  Hardin,  charged  with  murder,  was  surrendered  by 
Mexico.  A  treaty  had  then  lately  been  concluded  with  Mex- 
ico, which  provided  for  the  surrender  of  fugitives  charged 
with  murder.  But  the  ratifications  had  not  been  exchanged, 
and  it  never  went  into  effect.*  In  1839  one  Cooke,  charged 
with  murder,  was  surrendered  by  the  President  of  Texas,  on 


1  Papers  accompanying  deflpatcb  of  Mr.  Everett,  minister  to  England,  to  the 
Sec  of  State,  Dec.  10,  1844,  vol.  liii.  MSS.  Deap.,  England ;  Mr.  Schuyler, 
eonsnl  at  Liverpool,  to  I>ept.,  July  8,  1841  ;  MSS.  Dept  of  State. 

>  Mr.  Adams,  Sec  of  State,  to  Mr.  Sheldon,  Gharg^  d'affaires,  France,  Nov. 
11,  1817  ;  Inst,  to  U.  S.  Ministers,  toI.  viii.  p.  171. 

*  Am.  State  Pap.,  For.  Bel.,  vol.  vi.  p.  611. 
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the  requiaitian  of  the  6o?ernor  of  MississippL  The  President 
at  first  objected,  on  the  ground  that  the  requisition  should  have 
been  presented  through  the  legation  of  the  United  States,  but, 
the  case  being  a  very  aggravated  one,  finally  complied.^  In 
March  in  the  following  year,  another  fugitive,  named  Rawson, 
charged  with  frauds  against  a  bank,  was  surrendered  from 
Texas  on  the  requisition  of  the  Governor  of  Michigan,  presented 
through  the  legation  of  the  United  States.^  On  the  30th  of 
the  same  month  Mr.  Forsyth,  Secretary  of  State,  refused  to 
apply  for  the  surrender  of  one  Bosingall,  charged  with  asp 
sault  in  (xeorgia.  But,  referring  to  Rawson's  case,  he  said 
a  letter  would  be  given  to  the  agent  of  Georgia,  intro- 
ducing him  to  the  chargtf  d'affaires  of  the  United  Statea 
in  Texas,  and  that  the  same  course  might  be  pursued  as 
in  that  case.^  A  similar  offer  was  made  by  Mr.  Forsyth 
in  the  following  April,  in  the  case  of  one  Phillips,  charged 
in  Louisiana  with  having  stolen  slaves  and  carried  them 
into  Texas.  Mr.  Forsyth  said  that  he  had  laid  the  mat- 
ter before  the  President,  who  directed  him  to  say  that  a 
demand  could  not  be  made.^  Phillips  was  arrested,  but  dis- 
charged upon  examination*  No  further  surrenders  by  the 
government  of  Texas  appear  to  have  been  made.^  While 
the  extradition  treaty  between  the  United  States  and  Switzer- 
land was  pending,  but  not  proclaimed,  the  government  of  the 
latter  country  surrendered  one  Shrock,  charged  with  embez- 
zlement of  public  funds,  in  Ohio»^  In  1856  Austria  surren- 
dered, upon  the  request  of  the  minister  of  the  United  States 
it  Vienna,  one  Morris^  charged  with  murder  on  an  American 
vessel  on  the  high  seas.  The  minister  was  invited  by  the 
Austrian  government  to  maJke  the  demand.^  In  April,  1864, 
the  Captain-General  of  Cuba  surrendered  three  American  con- 

1  Desp.  from  Tezaa,  vol.  i.  no.  16. 

s  Mr.  Forsyth,  See.  of  State,  had  previously  refused  to  ask  for  Bawson's  sur^ 
Bonder.    Letter  to  Mr.  Nowell,  Jan.  1Q„  1840^  MSS.  Doul  Let.  voL  zzx.  p^  441. 
s  MSS.  Dom.  Let.  voL  xxz.  p.  7. 

«  Mr.  Forsyth  to  Mr.  White,  April  17,  1840;  MSS.  Dom.  Let. 
*  Desp.  from  Tezas^  vol.  L  so.  8  ;  MSS.  Dom.  Let  voL  xzzL  pp.  39,  478* 
«  MSS.  Desp.  from  U.  S.  Ij9^,  Berne,  1855,  vol.  ii.  nos.  17,  106, 110. 
Y  U.  S.  Leg.,  Vienna,  to  Dept,  Cot  27.  1856.    MSS.  Desp.  from  Aust. 
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victs,  escaped  from  the  Tortugas,  to  the  United  States  consul 
at  Matanzas.^  In  1879  one  Conyngham  was  surrendered  to 
the  United  States  by  Brazil,  being  charged  with  forgery.^ 
One  Benson,  charged  with  land  frauds  in  the  United  States, 
was  surrendered  by  Denmark  in  1888.  In  the  last  two  cases, 
extradition  was  granted  notwithstanding  the  express  state- 
ment that  the  United  States,  in  the  absence  of  a  treaty,  could 
not  practise  reciprocity.*  In  1885  the  government  of  Japan 
surrendered  to  an  agent  of  the  State  of  California  one  Calvin 
Pratt,  charged  with  forgery  in  that  State.* 

10.  Demand  confined  to  Treaty  Offences. 

%  42.  Rule  in  Other  Coimtries.  —  We  have  seen  that  the 
United  States  does  not  make  demands  for  the  surrender  of 
fugitive  criminals  in  the  absence  of  a  treaty.  It  is  also  the 
rule  of  the  executive,  where  a  treaty  exists,  to  decline  to  ask 
for  extradition  except  for  the  enumerated  offences.  This 
rule  has  been  said  to  rest  upon  the  ground  that  the  inclusion 
of  certain  offences  operates  as  an  exclusion  of  all  others.^ 
But  this  is  not  a  generally  accepted  principle  of  construction 
in  respect  of  extradition  treaties.  In  countries  in  which  the 
executive  possesses  the  power  to  surrender  fugitives  in  the 
absence  of  conventional  obligation  or  statutory  authorization, 
it  is  held  that  he  is  not  precluded  from  going  outside  of  the 
treaties,  although  in  practice  they  arc  generally  given  a  limi- 
tative effect.  Thus  in  Prance,  where  the  right  of  extradition 
rests  with  the  executive  power,  it  is  held  that  the  existence 
of  a  treaty  does  not  limit  the  exercise  of  the  right.^     We 

1  Dip.  Cor.  1864,  part  4.  p.  22.  Mr.  Savage  to  Dept.,  April  29, 1864;  MSa 
Cons.  Let,  Havana,  vol.  xlvii. 

s  KSS.  Desp.  from  U.  S.  Leg.,  Brazil,  1879.  •  For.  Rels.,  1888,  part  1. 

*  Mr.  Hal)l)ard  to  Dept.,  Dec.  28,  1885;  Desp.  from  Japan.  The  question 
whether  nnder  treaties  which  guarantee  extraterritoriality  to  citizens  of  the 
United  States,  as  do  those  with  Japan,  give  a  right  of  recovery  of  fugitive  crimi- 
nals, is  discussed  infra,  %%9  ei  seq, 

*  Washburn's  case,  supra,  §  11. 

*  Billot,  Traits  de  I'extradition,  pp.  119-120.  Bomboy  and  Gilbrin,  Tndt^ 
etc,  pp.  15,  16.  The  doctrine  of  the  absolute  right  of  the  executive  of  France  to 
grant  extradition  has  been  declared  in  a  judgment  of  the  Court  of  Cassation  of 
April  13, 1876,  Sirey,  1876  ;  i.  287.     Dalloz,  1876,  voL  L  p.  512. 
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shall  see  hereafter  that  the  same  doctrine  prevails  in  other 
countries.* 

§  48.  Role  in  United  States.  —  In  the  United  States  the  case 
is  different.  From  the  doctrine  that  the  executive  is  not 
authorized  to  surrender  fugitives  in  the  absence  of  a  treaty, 
it  follows  that,  where  conventional  authority  is  conferred,  it 
can  be  exercised  only  in  the  cases  which  the  treaty  specifies. 
The  only  statutes  of  the  United  States  relating  to  extradition 
with  foreign  countries  are  those  that  regulate  the  execution  of 
the  treaties.  And  it  is  the  absence  of  authority  to  grant  extrar 
dition  save  in  virtue  of  treaties  which  requires  the  restriction 
of  demands  to  treaty  offences.  No  case  has  been  found  in 
which  the  government  of  the  United  States  requested  of  an- 
other government,  with  which  it  had  a  treaty,  the  surrender 
of  a  fugitive  for  an  offence  not  therein  specified.^     In  re- 

^  In  1886  tbo  goverament  of  Hawaii  surrendered  to  an  agent  of  tbe  State  of 
California  one  McCarthy,  charged  with  embezzlement  of  public  moneys,  —  an 
offence  not  included  in  the  extradition  treaty  between  tbe  United  States  and 
Hawaii.  When  the  agent  of  the  State  of  California  arrived  in  Honolulu,  be  ap- 
plied to  the  attorney-general  of  Hawaii,  who  said  that  be  would  issue  the  neces- 
sary order  of  extradition,  although  the  case  was  not  within  the  treaty,  if  the 
minister  of  the  United  States  would  express  a  desire  that  he  should  do  so.  Mr. 
Merrill,  the  minister  of  the  United  States,  without  any  instructions  from  bis 
goyemment,  addressed  the  Minister  of  Foreign  Affairs,  merely  asking  bis  Excel- 
lency "  to  grant  the  proper  officers  of  tlie  Hawaiian  kingdom  such  authority  as 
he  might  deem  necessary  and  proper  in  the  premises.*'  (Mr.  Merrill  to  Dept., 
Feb.  11,  1886.)  The  fugitive  was  taken  on  a  warrant  issued  by  tbe  chief  justice 
of  the  Supreme  Court  of  Hawaii,  and  after  examination  of  tbe  case,  it  was  certi- 
fied to  the  Minister  of  Foreign  Affairs,  as  tbe  opinion  of  tbe  chief  justice,  that 
the  charge. against  the  prisoner  was  sustained  by  tbe  proofs  presented.  Upon 
tbe  receipt  of  this  certificate,  tbe  minister  issued  a  warrant  of  surrender.  Tbe 
prisoner  then  took  out  a  writ  of  habeas  corpus  before  the  Supreme  Court  of  Hawaii, 
which,  on  the  9th  of  February,  1886,  rendered  a  decision  refusing  to  revise  tbe 
action  of  the  executive.  Tbe  prisoner  was  brought  back  to  California.  Hawaiian 
Gazette,  Feb.  16,  1886. 

s  The  rule  that  where  a  treaty  of  extradition  exists  the  surrender  of  a  fugitive 
will  not  be  requested  for  an  offence  not  included  in  the  convention,  is  laid  down 
in  the  following  communications :  Mr.  Marcy,  Sec.  of  State,  to  Mr.  Parker, 
Aug.  28,  1856.  Mr.  Cass,  Sec.  of  State,  to  Mr.  Pettit,  Juno  21,  1858.  Mr. 
Evarts,  Sec.  of  State,  to  Gov.  Robinson,  March  28,  1877.  Mr.  Seward,  acting 
Sec,  to  Gov.  Young,  April  6,  1877.  Mr.  Bayard,  Sec.  of  State,  to  Gov.  of 
Iowa,  Dec  4,  1888.  Mr.  F.  W.  Seward  to  Mr.  Beardsley,  May  8,  1862.  Mr. 
Trescot,  Assistant  Sec,  to  Mr.  Ross,  Aug.  11,  I860.    Mr.  Cass  to  Mr.  Mirkel, 
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sponse  to  an  iuquiry  whether  a  person  could  be  extradited 
from  the  British  dominions  on  a  charge  of  perjury,  which 
was  not  included  in  the  treaty  between  the  United  States  and 
Great  Britain,  Mr.  Webster  answered  that  ^^  this  government 
cannot  demand  of  Great  Britain  the  extradition  of  a  fugitive, 
unless  that  fugitive  stands  charged  with  the  commission  of 
some  one  of  the  crimes  enumerated  in  the  tenth  article  of  the 
treaty  between  the  United  States  and  her  Britannic  Majesty, 
of  the  9th  of  August,  1842."^  In  response  to  a  request 
that  the  British  government  be  asked  to  surrender  a  fugi- 
tive from  Canada,  charged  with  grand  larceny  in  New  York, 
Mr.  Marcy  replied,  ^^  that  as  grand  larceny,  the  crime  with 
which  the  said  fugitive  stands  charged,  is  not  among  those 
crimes  enumerated  in  the  treatv  between  the  United  States 
and  Great  Britain  of  the  9th  of  August,  1842,  a  requisition 
cannot  be  made  by  this  government  upon  that  of  her  Britan- 
nic Majesty  for  his  delivery."  ^  The  same  rule  was  laid 
down  by  Mr.  Cass.'  In  1862  Mr.  F.  W.  Seward,  Assistant 
Secretary,  refused  to  ask  for  the  surrender  from  Canada  of 
three  self-confessed  burglars  from  Vermont,  saying  that,  as 
burglary  was  not  in  the  treaty,  ''any  proceedings  in  the 
case  are  deemed  unadvisable."  ^     The  same  view  has  been 

47  Dom.  Let  845.  Mr.  Seward  to  Mr.  Gety,  Nov.  25, 1867.  Mr.  Seward  to 
Mr.  Kidder,  Aug.  12,  1868.  Mr.  Fish  to  Sec.  of  War,  Aug.  81,  1872.  Dept  to 
Mr.  Hollenbeck,  Dec  20,  1872.  Mr.  Bayard  to  acting  Attorney-General,  Aug. 
80,  1888.  Mr.  Marcy  to  Mr.  Baker,  Feb.  1,  1855.  Mr.  Webster  to  Mr.  Hebard, 
Feb.  26,  1851.  Same  to  Mr.  Buchanan,  April  6,  1852.  Mr.  Bayard  to 
Mr.  Garland,  Oct  28,  1886.  Mr.  Seward  to  French  Minister,  Aug.  16,  1866. 
Mr.  Evarts  to  Mr.  Hunt,  Sept  8,  1882.  Same  to  Mr.  Pestel,  June  8,  1879. 
Bept  to  Gov.  of  Iowa,  Nov.  21, 1888.     MSS. 

1  Mr.  Webstor,  Sec.  of  Stote,  to  Mr.  Hebard,  Feb.  26,  1851 ;  88  MSS.  Dom. 
Let  478. 

*  Mr.  Marcy,  Sec.  of  State,  to  Mr.  Baker,  Feb.  1, 1855  ;  48  Dom.  Let  857. 
Same  to  Mr.  Ray,  April  11,  1854 ;  42  Dom.  Let  892.  Same  to  Mr.  Parker, 
Aog.  28,  1856  ;  45  MSS.  Dom.  Let  470. 

*  Mr.  Cass,  Sec.  of  State,  to  Mr.  Pettit,  June  21,  1858  ;  Dom.  Let  Same  to 
Mr.  Mirkel,  47  Dom.  Let  845.  Mr.  Trescot,  Assistent  Sec,  to  Mr.  Boss,  Aug. 
11,  1860  ;  53  MSS.  Dom.  Let  7. 

*  Mr.  F.  W.  Seward,  Assistant  Seo.^  to  Mr.  Beardsley,  May  8, 1862 ;  67  Dom. 
Let  154.  See  also  Mr.  Seward,  Sec.  of  State,  to  Mr.  Goodwin,  March  21,  1863; 
MSS.  Dom.  Let 
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uniformly  expi*es8ed  and  acted  upon  hj  the  Department  of 
State.i 

1  Mr.  Evarts,  Sec.  of  Stote,  to  Gov.  RobiDBon,  March  28»  1877 ;  117  Dom. 
Let.  490.  F.  W.  Seward,  acting  Sec,  to  Gov.  YoiiDg,  April  6,  1877 ;  Id.  580. 
Mr.  Bayard,  Sec  of  Stote,  to  the  Attorney-General,  Oct.  28, 1886 ;  Dom.  Let 
Same  to  acting  Attorney-Gen.,  Aug.  80,  1888  ;  Dom.  Let.  Same  to  Gov.  of 
Iowa,  Dec.  8,  1888  ;  Dom.  Let  Same  to  the  President,  Sept  14,  1887,  MSS. 
This  last  was  the  case  of  McGarigle,  an  embezzler  of  public  funds  in  Chicago, 
who  fled  to  Canada.  It  was  advised  in  this  case  that  the  allegation  that  the  fugi- 
tive's escape  was  in  part  concocted  by  British  subjects,  and  that  the  escape  was 
effected  in  a  British  vessel,  did  not  afford  any  ground  for  action. 
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CHAPTER   la 

EXTRADITION  A  NATIONAL  ACT. 

1.  ConitittUianal  Doctrine, 

§  44.  Dootrlne  In  United  States.  —  It  may  be  regarded  as 
settled  doctrine  that,  in  the  United  States,  the  extradition  of 
fugitives  from  the  justice  of  foreign  countries  is  a  subject 
within  the  exclusive  control  of  the  national  government,  under 
its  constitutional  power  of  conducting  foreign  intercourse  and 
of  making  treaties.  The  question  has  by  no  means  been  free 
from  controversy,  and  has  never  been  actually  decided  by  the 
Supreme  Court  of  the  United  States.  But,  as  the  respective 
powers  of  the  Federal  and  the  State  governments  have  in 
course  of  time  been  more  clearly  defined,  there  has  been  de- 
veloped a  general  consensus  of  judicial  and  executive  opinion 
that  the  States  do  not  possess  the  power  to  surrender  fugitive 
criminals  to  foreign  governments.  So  that,  if  the  question 
were  actually  to  come  before  the  Supreme  Court  for  decision, 
the  result  could  scarcely  be  regarded  as  doubtful.^ 

2.  State  Action  and  Lawn. 

§  45.  Virginia  Cases.  —  By  a  law  of  the  State  of  Virginia, 
adopted  in  October,  1779,  provision  was  made  that  where  any 
seaman,  belonging  to  a  vessel  of  a  nation  which  had  acknowl- 
edged, or  should  acknowledge,  the  independence  of  the  United 
States,  should,  within  the  commonwealth,  desert  or  be  found 

^  June  21,  1886»  Mr.  Bayard,  Sec.  of  State,  informed  the  British  minister 
that,  while  there  was  no  ohjection  to  the  arrest  of  fugitives  in  Canada  upon  com- 
plaint made  on  hehalf  of  a  State  government,  yet  no  person  should  he  surrendered 
under  the  treaty  of  1842  except  upon  a  requisition  authorized  hy  the  government 
of  the  United  States,  and  to  an  agent  of  the  United  States,  hearing  the  warrant 
of  the  President.    MSS.  Notes  to  Gr.  Br. 
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wandering  from  his  Tessel,  it  should  be  lawful  for  the  master 
of  the  Tessel  to  reclaim  such  seaman,  notwithstanding  that 
he  might  in  the  mean  time  have  been  naturalized  in  Yirginia. 
This  law  was  acted  upon  in  1784,  in  the  case  of  two  French 
seamen,  in  which  the  council  of  Yirginia  advised  the  Governor 
to  order  the  arrest  of  the  men  and  their  delivery  to  the  French 
consul.  In  1788  the  French  minister,  in  a  communication  to 
Congress,  demanded  the  surrender  of  one  Ferrier,  the  master 
of  a  French  brig,  the  "  David,"  who  had  run  away  with  his 
vessel  and  brought  her  into  the  port  of  Norfolk.  In  his  com- 
munication, the  minister  referred  to  the  law  of  Virginia  of 
1779.  A  copy  of  the  minister's  note  was  sent  by  Mr.  Jay, 
Secretary  of  the  United  States  for  Foreign  Affairs,  to  the 
Governor  of  Yirginia,  without  comment.  The  Governor  of 
Yirginia  refused  to  take  any  action,  further  than  to  refer  the 
matter  to  the  council,  holding  that  the  law  did  not  cover  the 
case  of  Ferrier ;  and  he  so  informed  Mr.  Jay.  Mr.  Jay,  in  a 
letter  to  the  Governor,  of  September  24,  1788,  said:  "The 
foreign  consuls  here  haTe  no  other  authority  than  what  they 
may  derive  from  the  law  of  nations  and  the  acts  of  particular 
States.  The  propriety  of  these  acts  appears  to  me  to  be  ques- 
tionable, especially  as  national  objects  should  be  regulated  by 
national  laws."^ 

These  cases,  it  may  be  observed,  occurred  while  the  Articles 
of  Confederation  were  still  in  force.  There  is,  however,  evi- 
dence to  show  that  long  after  the  Constitution  came  into 
effect  extradition  was  practised  by  some  of  the  States,  which 
made  and  granted  demands  for  the  surrender  of  fugitive 
criminals  in  international  cases. 

§  46.  Administration  of  "Washington.  —  In  a  note  to  Mr. 
Pickering,  Secretary  of  State,  bearing  date  May  27,  1796, 
Mr.  Listen,  the  British  minister  to  the  United  States,  pre- 
sented the  case  of  one  Barnes,  charged  with  highway  robbery 
and  horse-stealing  in  Canada,  and  of  two  other  persons  named 
Glarkson  and  Freeman,  who  were  charged  with  being  acces- 
sory to  the  commission  of  the  said  crimes.    It  appeared  by 

^  8  Am.  Letters,  p.  468  H  teq.  ;  Dom.  lietten,  toI.  iv.  pp.  11-18.  MSS.  Dept 
of  State. 
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certain  enclosures  with  Mr.  Liston's  note  that  Lord  Dorches- 
ter, Governor  of  Canada,  had,  on  the  Slst  of  March,  1796, 
addressed  to  "  His  Excellency  the  Governor  of  Vermont,  or 
his  Excellency  the  Governor  of  New  York,  or  the  Governor 
of  any  other  of  the  States  of  the  United  States,"  a  circular 
demand  for  the  fugitives'  surrender.  In  this  circular.  Lord 
Dorchester  referred  to  the  case  of  two  fugitives,  named  Ryan 
and  Phelps,  respectively  charged  with  murder  and  forgery, 
who  had  been  surrendered  by  the  government  of  Canada  on 
the  request  of  the  Governor  of  New  York.  Of  the  three  fugi- 
tives demanded  by  the  Governor  of  Canada,  one,  Barnes,  was 
found  in  Vermont,  whose  Governor  refused  to  surrender  him 
on  the  ground  that  the  offences  with  which  he  was  charged 
were  not  included  hi  the  treaty  between  the  United  States  and 
Great  Britain  of  1794,  which  had  then  lately  come  into  force. 
Mr.  Pickering,  with  the  concurrence  of  the  Attorney-General 
and  of  the  President,  advised  the  Governor  of  Vermont  to 
make  the  delivery.^  What  was  ultimately  done  does  not 
appear. 

§  47.  Case  of  Washburn.  —  In  1819,  one  Daniel  Washburn 
was  arrested  in  New  York,  on  the  warrant  of  a  magistrate, 
with  a  view  to  his  surrender  to  Canada  on  a  charge  of  lar- 
ceny. The  treaty  of  1794,  so  far  as  it  related  to  extradition, 
had  then  expired.  The  prisoner,  having  been  brought  before 
Chancellor  Kent  on  a  writ  of  habeas  corpus^  was  discharged 
for  lack  of  proof  of  his  criminality.  The  Chancellor  held 
that  if  the  evidence  had  been  sufficient  Washburn  should 
have  been  delivered  up,  but  expressly  refrained  from  discuss- 
ing the  question  who  were  the  proper  authorities  to  make  the 
surrender, "  whether  it  be  the  executive  of  the  State,  or,  as 
the  rule  is  international,  the  executive  authority  of  the  United 
States.'' « 

§48.  Vermont  Cases. — In  March,  1825,  Governor  Van 
Ness,  of  Vermont,  wrote  to  Mr.  Clay,  then  Secretary  of 
State,  enclosing  correspondence  with  the  acting  Governor  of 

1  Mr.  PickeriDg,  Sec.  of  State,  to  the  Gov.  of  Yt.,  June  8,  1796 ;  MSa  Dom. 
Letters,  voL  ix.  p.  150. 
*  4  Johns.  Ch.  105. 
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Canada,  in  regard  to  two  fugitives  charged  with  robbery, 
whose  surrender  the  acting  Governor  had  requested.  To 
this  request  Governor  Van  Ness  replied  that  he  was  ^  not, 
by  the  Constitution  and  laws  of  the  United  States,  vested 
with  authority  to  cause  any  person  to  be  delivered  over  to  a 
foreign  power,  to  be  conveyed  out  of  the  United  States  for 
any  purpose  whatever ; "  but  he  promised  to  lay  the  matter 
before  the  Department  of  State  and  take  its  direction.  Mr. 
Clay  replied :  — 

*'  I  am  iustructed  by  the  President  to  express  his  regret  to  your 
Excelleucy  that  the  request  of  tlie  acting  Governor  of  Canada  can- 
not be  complied  with  under  any  authority  now  vested  in  the  execu- 
tive government  of  the  United  States,  the  stipulation  between  this 
and  the  British  government  for  the  mataal  deliver}^  over  of  fugi- 
tives from  justice  being  no  longer  in  force,  and  the  renewal  of  it  by 
treaty  being  at  this  time  a  subject  of  negotiation  between  the  two 
governments."  * 

On  the  1st  of  January,  1839,  an  application  was  made  by 
Sir  J.  Colbourne,  Administrator-General  of  Lower  Canada,  to 
Governor  Jenison,  of  Vermont,  for  the  surrender  of  several 
persons  charged  with  arson.  Governor  Jenison,  on  the  10th 
of  the  same  month,  replied,  questioning  his  power  to  make 
the  surrender,  but  added :  — 

^^Shoald  it  be  found  upon  full  examination  of  the  subject  that 
the  executive  does  not  possess  the  power  to  reciprocate  the  comity, 
which  has  heretofore  been  exercised  by  the  authorities  of  Canada 
towards  this  State,  I  assure  your  Excellency  that  the  earliest  op- 
portunity will  be  taken  to  lay  it  before  the  proper  branch  of  our 
government,  and  that  I  do  not  permit  m^'self  to  doubt  that  the 
necessar}'  authority  will  be  conferred." 

Governor  Jenison  referred  the  correspondence  to  Mr.  For- 
syth, Secretary  of  State,  who  answered  that,  as  no  treaty  ex- 
isted between  the  United  States  and  Great  Britain  on  the 
subject,  "  no  authority  consequently  exists  to  justify  the  in- 

1  Gov.  Van  Xeas  to  Mr.  Clay,  March  16»  1825 ;  M3S.  Misc.  Let.    Mr.  Clay, 
Sao.  of  State,  to  Gov.  Van  Ness,  March  25, 1825;  MSS.  Dom.  Let.,  vol.  xxi.  p.  1(L 
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terference  of  the  United  States  government  in  such  cases."  ^ 
He  expressed  no  opinion  as  to  the  power  of  the  State  to 
surrender.*  On  the  ISth  of  February  of  the  same  year,  Sir 
J.  Colbourne  addressed  to  Governor  Jenison  another  demand, 
for  the  surrender  of  George  Holmes,  a  physician,  who  was 
charged  with  the  commission  of  an  atrocious  murder  in  the 
province  of  Quebec.  Upon  the  receipt  of  this  demand,  ac- 
companied with  an  indictment  found  against  Holmes  for  the 
offence  with  which  he  was  charged,  Governor  Jenison  issued 
a  warrant  for  his  surrender.  Having  been  arrested  on  this 
warrant.  Holmes  applied  to  the  Supreme  Court  of  Vermont 
for  a  writ  of  habeas  corpus.  The  case  was  heard  in  July, 
1839,  and  a  majority  of  the  court  held  that  he  was  lawfully 
in  custody.  Bennett,  J.,  dissented  on  the  ground  that  ex- 
tradition to  foreign  countries  was  exclusively  within  the 
foreign  intercourse  and  treaty-making  power  of  the  Federal 
government.  The  case  was  then  taken  on  a  writ  of  error 
to  the  Supreme  Court  of  the  United  States,  before  which  it 
was  heard  and  decided  at  the  January  term,  1840.  Taney, 
Ch.  J.,  with  whom  Story,  McLean,  and  Wayne,  Justices, 
concurred,  held  that  the  court  had  jurisdiction  of  the  case, 
under  section  25  of  the  Judiciary  Act  (1  Stat,  at  L.,  85),  and 
that  the  judgment  of  the  Supreme  Court  of  Vermont  should 
be  reversed.  Mr.  Justice  Thompson  took  the  view  that  the 
court  had  no  jurisdiction,  but  incidentally  expressed  the 
opinion  that  the  Governor  of  Vermont  had  not  exceeded  his 
constitutional  powers.  Baldwin  and  Barbour,  Justices,  con- 
curred with  Mr.  Justice  Thompson.  So,  also,  did  Mr.  Justice 
Catron ;  but  he  said  that  he  founded  his  opinion  as  to  the 
Governor's  action  on  the  fact  that  the  record  disclosed  no 
•agreement  between  the  British  government  and  the  Gov- 
ernor of  Vermont.  While  under  a  contrary  impression,  he 
had  intended  to  concur  in  the  opinion  of  the  Chief  Justice. 

1  Mr.  Fox,  Brit  min.,  to  Mr.  Forsyth,  Feb.  15,  1839  ;  MSS.  Notes,  Gr.  Br.; 
Mr.  Forsyth  to  Mr.  Fox,  March  20,  1839  ;  MSS.  Notes,  Or.  Br.;  Mr.  Forsyth  to 
Gov.  Jenison,  Jan.  22,  1839;  MSS.  Dom.  Let,  vol.  xxx.  p.  184.  Gov.  Jenison 
to  Mr.  Forsyth,  Jan.  12,  1839  ;  MSS.  Misc.  Let 

*  Bat  see  infra,  |  52.     Also  supra,  |  25. 
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The  court  being  thus  equally  divided  upon  the  question^ 
before  it,  the  writ  of  error  was  dismissed.  Holmes  then  ob* 
tained  from  the  Supreme  Court  of  Vermont  another  writ  of 
kabta9  eorptiSj  which  was  heard  in  April,  1840.  In  addition 
to  the  return  to  the  first  writ  of  habeas  corpus^  as  the  record 
was  brought  before  the  Supreme  Court  of  the  United  States, 
the  sheriff  who  held  the  prisoner  in  custody  appended  to  the 
return  to  the  second  writ  of  the  State  court  a  statement  of 
Governor  Jenison  in  regard  to  the  circumstances  of  the  issu- 
ance of  his  warrant  of  surrender,  as  follows :  — 

*'  An  application  was  made  to  me  by  Sir  J.  Colbum,  Grovernor- 
General  of  Lower  Canada,  accompanied  by  a  copy  of  an  indict- 
ment V.  Holmes  for  the  crime  of  murder,  and  other  evidence  to  sub- 
stantiate the  fact,  and  soliciting  me,  that,  in  accordance  with  the 
comity  which  had  heretofore  subsisted  between  the  province  of 
Canada  and  the  State  of  Vermont,  that  he,  the  said  Holmes,  might 
be  surrendered  up  to  the  authorities  of  Canada,  as  a  fugitive  from 
justice.  The  final  order  was  delayed  at  the  solicitation  of  Holmes* 
counsel  until  the  16th  day  of  April  last,  when  the  order  was  made 
for  the  surrender  of  Holmes,  and  at  the  same  time  I  replied  to  the 
request  of  the  Governor  of  Canada,  apprising  him  that  the  sur- 
render would  be  made  agreeably  to  the  order. 

"  [Signed] 

"  S.  H.  Jenisok, 

**  Governor  of  Vermont.^* 

The  decision  of  the  Supreme  Court  of  Vermont  on  the  second 
writ  was  delivered  by  Williams,  Ch.  J.,  who  was  detained  from 
the  court  by  illness  and  took  no  part  in  its  deliberations, 
when  the  case  was  first  heard  in  July,  1839.  It  was,  however, 
he  said,  a  subject  as  to  which  his  views  differed  from  those 
then  entertained  by  the  court ;  and,  he  was  authorized  by  his 
brethren  to  say,  ^^  that,  on  an  examination  of  the  case,  as  de- 
cided by  the  Supreme  Court  of  the  United  States,  they  think 
if  the  return  had  been  as  it  now  is,  a  majority  of  that  court 
would  have  decided  that  Holmes  was  entitled  to  his  discharge, 
and  that  the  opinion  of  a  majority  of  the  Supreme  Court  of 
the  United  States  was  also  adverse  to  the  exercise  of  the 
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power  in  question,  by  any  of  the  separate  States  of  the  Union. 
The  judgment  of  the  court  therefore  is,  that  Holmes  be  dis- 
charged from  his  imprisonment."^ 

§  49.  New  York  Statute,  1822.  —  In  1822  the  legislature  of 
New  York  passed  a  law  to  authorize  the  Governor  of  that 
State  to  deliver  up,  upon  the  requisition  of  foreign  govern- 
ments, fugitives  charged  with  murder,  forgery,  larceny,  or 
other  crime,  which,  if  committed  in  that  Stitte,  would  by  its 
laws  be  punishable  with  death  or  imprisonment  in  the  State 
prison.^    This  statute  was  adopted  upon  the  recommendation 

1  Holmes  v.  Jenison,  14  Pet.  540.    JSx  parte  Holmes,  12  Vt.  631. 

^  "  An  Act  to  provide  for  delivering  np  Fugitives  from  Justice.  Passed  April 
fi,  1822. 

**  Be  U  enacted  by  the  People  of  the  State  of  New  York,  repreeerUed  in  Senate  and 
Assembly,  That  thd  Governor  of  this  State  shall  have  power,  and  he  is  hereby 
authorized,  at  his  discretion,  on  requisition  being  made  by  any  government,  or  its 
ministers,  or  officers  autboriixid  to  make  the  same,  within  the  jurisdiction  of 
which  the  crimes  hereinafter  mentioned  shaU  be  charged  to  have  been  committed, 
to  deliver  up  to  justice  any  person,  who,  being  charged  with  murder,  foi^ery,  lar- 
ceny, or  other  crime,  which,  if  committed  within  this  State,  would,  by  the  laws 
of  this  State,  be  punishable  by  death,  or  imprisonment  in  the  State  prison,  com- 
mitted without  the  jurisdiction  of  the  United  States,  shall  seek  an  asylum  in  this 
State,  to  the  end  that  such  person  shall  be  transported  out  of  this  State,  to  the 
place  where  such  crime  shall  be  charged  to  have  been  committed :  Provided,  how- 
ever. That  this  shall  only  be  done  on  such  evidence  of  criminality,  as,  according 
to  the  laws  of  this  State,  would,  in  the  opinion  of  the  Governor,  justify  the 
apprehension  and  commitment  for  trial  of  such  fugitive  from  justice,  or  person 
so  charged,  if  the  offence  had  been  committed  within  this  State :  Aiid  provided 
further.  That  the  expense  of  apprehending  and  delivering  such  person  shall  be 
borne  and  defrayed  by  those  who  make  the  requisition  and  receive  the  fugitive." 
Laws  of  New  York,  1822,  p.  139. 

This  act  was  embodied  in  the  Revised  Statutes  of  New  York  of  1827,  as 
follows :  — 

"  §  8.  The  Governor  may,  in  his  discretion,  deliver  over  to  justice  any  person, 
found  within  the  State,  who  shall  be  chaiged  with  having  committed,  without  the 
jurisdiction  of  the  United  States,  any  crime,  except  treason,  which,  by  the  laws 
of  this  State,  if  committed  therein,  is  punishable  by  death  or  by  imprisonment  in 
the  State  prison. 

"  §  9.  Such  delivery  can  only  be  made  on  the  requisition  of  the  duly  authorized 
ministers  or  officers  of  the  government,  within  the  jurisdiction  of  which  the  crime 
shall  be  chai^ged  to  have  been  committed. 

"  §  10.  It  shall  be  the  duty  of  the  Governor  to  require  such  evidence  of  the  guilt 
of  the  person  so  chai^ged  as  would  be  necessary  to  justify  his  apprehension  and 
commitment  for  trial  had  the  crime  charged  been  committed  within  this  State. 
"  §  11.  The  expense  of  apprehending  and  delivering  such  person  shall  be  defrayed 
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of  Governor  Clinton,  to  enable  the  State  of  New  York  to  prac- 
tise reciprocity  in  the  extradition  of  criminals,  in  view  of  the 
surrender  by  the  Earl  of  Dalhousie,  Governor  of  Canada,  in 
1821,  of  one  Jacob  Smith,  aZta«  Jacob  S.  Beddington,  who  had 
committed  forgery  in  the  city  of  New  York,  by  altering  a  set 
of  bills  of  exchange  drawn  by  the  Bank  of  Montreal  on  a  com- 
mercial house  in  London,  and  who,  after  having  sold  the  bills 
in  New  York,  had  fled  to  Canada.  Governor  Clinton  applied 
to  the  Earl  of  Dalhousie  for  his  official  interposition,  and  his 
lordship,  after  consulting  the  legal  authorities  of  the  province, 
ordered  the  offender  to  be  delivered  up  to  the  agent  appointed 
by  Governor  Clinton  to  receive  the  fugitive  and  convey  him 
to  New  York.^ 

§  50.  Case  of  Neilson.  —  The  first  case  which  has  been  found 
under  the  New  York  statute  of  1822  arose  in  1825,  in  No- 
vember of  which  year  Mr.  Yaughan,  the  British  minister, 
wrote  to  Mr.  Clay,  then  Secretary  of  State,  soliciting  his  in- 
terposition with  the  Governor  of  New  York  to  secure  the  ex- 
tradition of  a  man  named  Neilson,  who  had  committed  forgery 
in  Scotland  and  fled  to  that  State.  Mr.  Yaughan  referred  to 
the  law  of  1822.*  Mr.  Clay  returned  a  favorable  response,' 
and  wrote  to  Governor  Clinton  as  follows :  — 

"Whether  the  laws  of  New  York  admit  of  the  arrest  and  de- 
livery of  the  accused  as  requested  by  Mr.  Yaughan,  or  not,  your 
Excellency  is  most  competent  to  determine.  If  they  do,  you  will 
judge  how  far  it  may  tend  to  promote  the  amicable  relations  which 

by  those  to  whom  he  shall  be  delivered."  Bevised  Statutes  of  New  York,  1827; 
tit.  i.  §§  8-11,  p.  S3.  Same  in  3d  ed.  of  Rev.  Stats.,  1846  ;  pt.  i.  chap.  viiL, 
pp.  170,  171. 

1  Journals  of  N.  Y.  Legislature,  1822.  3  U.  S.  Law  Intelligencer  and  Review, 
408,  409.  It  is  stated  in  the  Albany  Law  Journal,  vol.  v.  p.  406,  that  this  statute 
never  was  executed.    This  is  an  error. 

3  Mr.  Yaughan  to  Mr.  Clay,  Nov.  8,  1825 ;  MSS.  Notes,  Br.  Leg. 

•  Mr.  Clay  to  Mr.  Yaughan,  Nov.  10,  1825  ;  MSS.  Notes,  Or.  Br.  Mr.  Clay 
said :  ''  I  will,  without  delay,  transmit  a  copy  of  your  note  with  those  documents 
to  the  Governor  of  New  York,  who  is  most  competent  to  decide  whether,  con- 
sistently with  the  laws  of  that  State,  he  can  cause  to  be  rendered  the  requisite 
assistance  to  arrest  the  accused  and  deliver  him  over,  as  is  desired.  And  1  hope 
that  he  may  find  himself  justified  in  giving  this  proof  of  a  friendly  disposition 
towards  his  Britannic  Majesty's  government  and  the  administration  of  justice.** 
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exist  between  Great  BritaiD  and  the  United  States,  and  the  canse 
of  justice,  to  oomplj  with  the  request."^ 

Governor  Clinton  replied  that  the  proofs  presented  were  in- 
sufficient to  warrant  Neilson's  surrender,  and,  in  the  closing 
paragraph  of  his  letter,  said  :  — 

^*'  Some  years  ago  the  Governor  of  Canada  caused,  at  my  re- 
quest, a  person  to  be  arrested  and  delivered  up,  who  had  com- 
mitted an  aggravated  forgery  in  this  State.  Our  statute  was 
passed  with  a  view  to  reciprocate,  and  cannot  well  be  operative 
except  in  cases  of  fugitives  from  the  neighboring  provinces  of 
Great  Britain."  * 

§  51.  Case  of  PolarL  —  That  this  was  not  always  the  con- 
struction given  to  the  statute  is  shown  by  two  notable  cases. 
The  first  is  that  of  Carrara,  alias  Constant  Polari,  the  pur- 
loiner  of  the  jewels  of  the  Princess  of  Orange.  Polari  was 
arrested  and  committed  to  prison  in  the  city  of  New  York, 
in  1881,  on  a  warrant  issued  by  a  police  magistrate,  recit- 
ing that  Polari  stood  charged  before  him  **on  the  oath  of 
Chevalier  Huygens,  envoy,  &c.,  of  the  King  of  the  Nether- 
lands, with  being  concerned,  as  supposed,  in  feloniously  steal- 
ing, taking,  and  carrying  away  a  large  quantity  of  jewelry,  of 
the  value  of  several  hundred  thousand  dollars,  &c.,  the  prop- 
erty of  the  Prince  and  Princess  of  Orange,  and  having  fled  to 
this  city  with  a  part  thereof,  and  which  was  here  found  on 
the  said  Carrara,  alias  Constant  Polari."  While  Polari  was 
in  the  custody  of  the  keeper  of  the  city  prison,  a  writ  of 
habeas  corpus  was  allowed  by  the  recorder  of  the  city;  to 
which  return  was  made  by  the  keeper  that,  prior  to  the  re- 
ceipt of  the  writ  of  the  Governor  of  New  York,  the  prisoner 

1  MSS.  Dom.  Let.,  voL  xxi.  p.  188. 

*  Got.  Clinton  to  Mr.  Clay,  Dec.  19,  1825  ;  KSS.  Misc.  Let.  In  1832  Gov. 
Throop,  of  New  York,  declined  to  surrender  under  the  statute  three  deserters 
irom  the  British  forces  in  Canada,  charged  with  foiigery  and  robbery  prior  to  their 
desertion.  The  ground  of  the  declination  was  lack  of  proof  of  their  criminality. 
In  presenting  the  oases  to  Governor  Throop,  Edward  Livingston,  then  Sec  of 
State,  followed  the  form  of  exprrssion  employed  by  Mr.  Clay  in  Neilson's  case. 
Mr.  Livingston  to  Gov.  Throop,  June  1,  1882.  Gov.  Throop  to  Mr.  Livingston, 
July  8,  1832.     MSS.  Dept.  of  SUte. 
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was  detained  by  virtue  of  the  commitment  above  described ; 
but  that,  since  the  service  of  the  writ  of  habeas  corpus^  bj 
virtue  of  a  mandate  of  the  Governor,  annexing  a  certain  let- 
ter of  Edward  Livingston,  Secretary  of  State,  and  a  requisi- 
tion of  the  Chevalier  Baugeman  Huygens,  the  minister  of  the 
Netherlands,  of  which  copies  were  annexed,  he  had,  in  obedi- 
ence .to  the  said  mandate,  delivered  Carrara,  alias  Constant 
Polari,  into  the  custody  of  the  said  minister.  By  arrange- 
ment between  counsel,  the  person  of  Polari  was  produced 
before  the  recorder,  to  the  end  that  the  validity  of  the  Gov- 
ernor's mandate  might  be  considered.^  The  requisStion  of 
the  Chevalier  Huygens  bore  date  August  9,  1831,  and  was 
addressed  to  Governor  Throop.  The  Governor's  mandate  was 
issued  August  29,  1831,  and  accompanying  it  was  a  letter 
addressed  to  him  by  Edward  Livingston,  then  Secretary  of 
State/^    At  the  hearing  of  the  writ,  counsel  for  Polari  con- 

1  The  surrender  of  Polari  was  previously  requested  of  the  govemment  of  the 
United  States  and,  in  accordance  with  the  advice  of  the  Attomey-General,  de- 
clined, on  the  ground  of  the  absence  of  a  treaty.     Supra,  §  26. 

*  The  letter  of  Mr.  Livingston  was  as  follows :  — 

Montgomery  Place,  August  24, 1831. 

The  Secretary  of  State  of  the  United  State*  to  his  Excellency  the  Oovemor  of  the 
State  of  New  York : 
Sir,  —  On  the  9th  instant  I  had  the  honor  to  address  an  official  note  to  your 
Excellency,  stating  in  substance  that  the  Chevalier  Baugeman  Huygens,  Minister 
Plenipotentiary  of  his  Mtgesty,  King  of  the  Netherlands,  had  applied  to  the  gen- 
eral goTemment  for  the  delivery  of  a  certain  person,  named  Polari,  charged  with 
having  stolen  jewels  to  a  large  amount,  the  property  of  her  royal  highness,  the 
Princess  of  Orange,  at  Brussels,  in  the  kingdom  of  the  Netherlands  ;  and  that 
the  President,  on  the  opinion  of  the  Attorney-General  of  the  United  States  and  the 
head  of  this  Department,  had  determined  that  it  was  not  within  any  of  the  consti- 
tutional powers  of  the  general  government  to  comply  with  the  said  request,  but 
that  the  power  was  one  that  could  only  be  exercised  by  the  State  authorities  in 
all  cases  not  prorided  for  by  treaty, — and,  at  the  request  of  the  Chevalier 
Huygens,  a  copy  of  the  correspondence  between  the  minister  of  the  Netherlands 
and  the  department  was  annexed  to  the  letter.  By  some  accident  this  note, 
with  the  inclosure,  appears  not  to  have  been  recoired  by  you  ;  and,  at  the  request 
of  Chevalier  Huygens,  I  now  take  the  liberty  of  repeating  that  it  is  the  decided 
opinion  of  the  resident  that  in  this  case  he  has  no  constitutional  power  to  order 
the  prisoner  to  be  deliyered  to  the  agent  or  minister  of  the  King  of  the  Nether- 
lands, but  that  it  is  one  which  in  proper  cases  can  only  be  exercised  by  the  State 
authority.    I  write  by  this  mail  to  the  chief  clerk  in  the  Department  of  State,  to 
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tended :  (1)  That  there  was  no  evidence  to  show  that  Cheva- 
lier Huygens  was  the  authorized  agent  of  the  King  of  the 
Netherlands,  to  demand  the  surrender  of  Polari;  (2)  that 
tliere  was  no  indictment  against  Polari  for  the  alleged  felony, 
nor  any  regular  proof  that  a  felony  had  been  committed  by 
him ;  (3)  that  if  such  felony  had  been  committed  by  him,  yet 
inasmuch  as  he  had  brought  the  stolen  property,  or  a  part 
thereof,  into  the  State  of  New  York,  he  had  violated  its  laws 
and  was  first  amenable  to  its  jurisdiction,  the  legislature  of 
New  York  having  made  it  a  crime  for  a  thief  to  bring  the 
stolen  property  into  that  State;  (4)  that  the  right  to  sur- 
render any  person,  even  a  criminal,  to  a  foreign  government, 
was  confided  exclusively  to  the  treaty-making  power,  and,  con- 
sequently, such  right  did  not  belong  to  a  State.  The  re- 
corder, in  a  long  and  exhaustive  opinion,  overruled  all  the 
objections.  He  found  ample  evidence  of  the  Chevalier  Huy- 
gens' authority  in  the  premises,  and  such  evidence  there  un- 
doubtedly was.  He  also  held  that  no  indictment  was  neces- 
sary. To  the  third  objection  the  recorder  answered  that  the 
Revised  Statutes  of  New  York,  which  first  made  it  an  offence 
to  steal  in  a  foreign  country  and  afterwards  bring  the  stolen 
property  into  the  State,  did  not  go  into  effect  till  January  1, 
1880,  and  related  only  to  future  offences,  both  as  to  the  steal- 
ing and  as  to  the  bringing  of  the  property  into  New  York. 
In  the  case  of  Polari  the  stealing  was  in  1829,  and  the  statute 
did  not  apply.  On  the  fourth  point,  the  recorder  refused  to 
pronounce  the  statute  unconstitutional.^ 

enqnire  by  what  chance  or  neglect  it  was  that  the  letter  and  papers  were  not  sent 
to  your  Excellency. 

I  have  the  honor  to  be,  very  respectfully, 

Your  most  obedient  servant, 

Edw.  Liyinoston. 
To  his  Excellency  Enos  T.  Throop,  Governor  of  the  State  of  New  York. 
1  8  U.  S.  Law  Intelligencer  and  Review,  pp.  S91-411.    The  full  text  is  given, 
in  this  publication,  of  the  recorder's  opinion. 

The  final  disposition  of  Polari  is  shown  by  the  following  newspaper  para- 
graph:— 

"  Mystebt  Solved.  —  The  '  Commercial '  of  last  evening  contains  the  follow- 
ing, in  reference  to  the  sudden  departure  on  Thursday  of  the  pilot  boat '  Gazette,' 
about  which  there  has  been  so  much  speculation  in  town :  — 


64  BXTRADmON. 

§  52.  Case  of  Fanelle. — The  second  notable  case  of  the 
surrender  of  a  fugitive  criminal,  under  the  New  York  statute 
of  1822,  to  a  foreign  government  other  than  that  of  Canada, 
was  that  of  one  Mariana,  alias  Fanelle,  alias  Penelli,  a  fugi- 
tive from  the  justice  of  France,  charged  with  murder  and 
robbery  in  the  French  island  of  Guadeloupe.  Mariana,  who 
was  an  Italian  by  birth,  was  employed  by  one  Vaille,  master 
of  the  port  of  Guadeloupe,  to  work  on  lighters  and  perform 
other  services  about  the  harbor.  On  the  11th  of  June,  1884, 
he  and  another  person  went  out  with  Vaille  to  fish.  The 
next  day  they  returned  without  him,  and,  going  to  his  resi- 
dence, ordered  dinner  for  themselves  and  Vaille,  saying  that 
he  had  stopped  at  the  islet  of  Cosson  and  would  soon  return. 
While  the  servant  was  engaged  in  preparing  dinner,  Mariana 
and  his  companion  broken  open  some  trunks,  carried  ofiF 
jewels  and  some  silver  plate,  and  from  ten  to  fifteen  thousand 
francs,  as  well  as  Vaille^s  uniform  and  ornaments,  and  his 
commission  as  master  of  the  port.  They  then  escaped  to  the 
American  schooner  "  Condor,"  on  which  they  had  previously 
engaged  passage  to  St.  Thomas.  On  the  14th  of  June,  the 
body  of  Vaille  was  found  near  Moine,  at  Savon,  whither  it  had 
been  driven  by  the  currents.  It  was  riddled  with  poniard 
strokes,  and  had  been  thrown  into  the  sea  with  several  stones 
tied  about  the  neck.  From  St.  Thomas  Mariana  took  passage 
on  a  vessel  bound  to  New  York. 

Accounts  of  the  crime  were  sent  from  Guadeloupe  to  New 

** '  Carrara.  —  This  man  who,  as  he  signs  himself,  is  Constant  Polari,  was 
yesterday  discharged  from  detention  under  process  from  the  ITuited  States  court, 
and  was  simultaneously  delivered  up  to  the  agent  of  the  Dutch  goyemment,  the 
Chevalier  Huygens,  on  the  mandate  of  the  Governor  of  this  State,  in  consequence 
of  documents  and  a  requisition  from  the  government  of  Holland,  which  were  some 
time  since  received  by  him.  He  was  immediately  put  on  board  the  pilot  boat 
'Gazette,'  which  was  chartered  for  the  purpose.  Mr.  Taylor,  Jr.,  a  deputy- 
keeper  of  the  '  Bridewell,'  and  the  younger  Hays  have  accompanied  Carrara  on 
his  voyage.  It  is  not  supposed  that  his  life  will  be  exacted  as  the  forfeit  of  his 
crime ;  but  his  actual  and  public  conviction  at  home  has  been  anxiously  desired 
by  the  Prince  of  Orange,  against  whom  the  most  base  assertions  were  cast  after 
the  abstraction  of  his  wife's  jewels. '  "  New  York  American,  Saturday,  Aug.  25, 
1832. 

lir.  Price  to  Mr.  Forsyth,  Oct.  27,  1834  ;  MSS.  Misc.  Let 
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York,  and  officers  were  dispatched  in  pursuit  of  the  fugitives. 
The  French  consul-general  applied  to  the  district  attorney  of 
the  United  States  and  enlisted  his  services.  In  September, 
1834,  two  men  were  arrested  in  New  York  City  on  a  charge 
of  arson,  in  setting  fire  to  a  store  on  which  they  had  pre- 
viously obtained  insurance  to  the  amount  of  several  hundred 
dollars.  One  of  these  men  so  completely  answered  the  de- 
scription of  Mariana  that,  on  the  1st  of  October,  the  consul- 
general  applied  to  Governor  Marcy  for  the  prisoner's  arrest 
on  the  charge  of  the  murder  of  Vaille,  accompanying  his  re- 
quest with  an  affidavit,  founded  on  information  and  belief, 
charging  the  offence,  and  with  other  documents,  among  which 
was  an  affidavit  of  the  captain  of  the  vessel  which  brought 
Mariana  to  the  United  States,  to  the  effect  that  the  person 
who  was  in  prison  was  the  person  whom  he  had  so  brought, 
and  that  on  the  voyage  he  said  that  he  had  come  to  St. 
Thomas  from  Guadeloupe.  Upon  the  receipt  of  the  requisi- 
tion and  documents  Governor  Marcy  issued  his  mandate  to 
the  sheriff  of  the  city  and  county  of  New  York,  in  whose 
custody  the  prisoner  was,  to  deliver  him  over  to  the  French 
consul-general.  In  obtaining  this  process  the  same  course 
was  pursued  as  in  the  case  of  Polari.  When  the  mandate  of 
the  Governor  was  received,  the  consul-general,  in  company 
with  the  district  attorney  of  the  United  States,  called  upon 
Mr.  Ogden  Hoffman,  then  the  district  attorney  of  New  York 
City,  and  laid  the  matter  before  him.  Mr.  Hoffman  stated 
the  case  to  the  court  in  which  the  proceedings  against  Mariana 
on  the  charge  of  arson  were  pending,  and  the  grand  jury  were 
made  fully  acquainted  with  all  the  particulars.  The  grand 
jury  thereupon  discharged  the  prisoner,  who  was  handed  over 
to  the  French  consul-general,  and  put  on  board  of  a  pilot  boat 
which  had  been  chartered  to  take  him  to  Guadeloupe.^     The 

1  3  U.  8.  Law  Intelligencer  and  Review,  890.  Mr.  Price  to  Mr.  Forsyth,  Sec. 
of  SUte,  Oct  27,  1834  ;  MSS.  Misc.  Let  ;  N.  Y.  American,  Oct.  21,  1834.  It 
appears  that  after  Mariaoa  came  to  the  United  States  he  obtained  from  the 
marine  conrt  of  the  city  of  New  York,  July  25,  1884,  a  certificate  of  natnraliza* 
tion  as  an  Austrian  subject,  by  procuring  some  one  to  swear  falsely  as  to  his  nsi- 
denoe  in  the  United  States.    See  letter  of  Mr.  Price  to  Mr.  Forsyth,  supra, 

TOL.  I.— 6 
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action  of  the  district  attorney  of  the  United  States  in  inter- 
Tening  in  the  case  was  disapproved  by  the  President.^ 

§  58.  Case  of  McKenxie.  —  In  1837  Governor  Marcy  had 
some  correspondence  with  Governor  Head,  of  Upper  Canada, 
in  relation  to  the  surrender  of  William  Lyon  McKenzie,  who 
had  been  concerned  in  an  armed  revolt  in  that  province. 
Governor  Marcy  declined  to  surrender  McKenzie  on  the 
ground  that,  his  offences  being  of  a  political  character,  the 
statute  did  not  authorize  his  delivery  ;  but,  in  his  letter  to 
Governor  Head,  announcing  this  conclusion,  he  said  :  ^^  But  I 
assure  your  Excellency  that  in  any  and  all  cases  wherein  I 
am  vested  with  authority  to  act,  it  will  give  me  pleasure 
promptly  to  comply  with  any  requisition  for  fugitives  from 
justice  you  may  see  fit  to  make  upon  me."  * 

In  1839,  upon  the  accession  to  office  of  Mr.  Seward,  as 
Governor  of  the  State  of  New  York,  the  operation  of  the  law 
of  1822  was  virtually  suspended.  In  May  of  that  year  the 
district  attorney  of  Erie  County  asked  Governor  Seward  to 
make  a  requisition  upon  Sir  George  Arthur,  the  Lieutenant- 
Governor  of  Upper  Canada,  for  the  delivery  of  one  Tracy, 
charged  with  felony  in  Erie  County.  Governor  Seward  replied 
that  he  was  satisfied  that  '^  the  exercise  of  this  right  rests 
with  the  general  government,  and  not  with  the  government  of 
the  States,"  and  declined  to  make  the  requisition.^ 

1  "  The  President  entertains  no  doubt  of  the  correctness  of  yonr  motives,  but 
considering  the  relation  in  which  you  stand  to  the  Federal  government,  he  thinks 
you  ought  not  to  have  entered  into  the  case  without  first  consulting  the  Depart- 
ment of  State.  The  President  has  invariably  refused  to  surrender  upon  the. 
demands  of  foreign  governments  persons  charged  with  offences  committed  without 
the  jurisdiction  of  the  United  States,  believing,  as  all  hia  predecessors  have  be- 
lieved, that  without  some  provision  by  treaty,  or  by  law,  he  has  no  authority  to 
make  such  surrender.  Nor  is  the  President  satisfied  that  the  power  can  be  con- 
stitutionally exercised  under  a  State  law. 

"  He  desires,  therefore,  that  if  any  similar  application  should  hereafter  be 
made  to  the  Governor  of  the  State,  you  will  not  only  decline  to  aid  in  it,  but  will 
interfere  in  such  manner  as  to  bring  the  question  before  the  courts  of  the  United 
States  for  decision."  Mr.  Forsyth,  Sec  of  State,  to  Mr.  Price,  U.  8.  Dis.  At- 
torney, Nov.  29,  1834 ;  MSS.  Dom.  Let 

>  Gov.  Marcy  to  Mr.  Forayth,  Dec.  SO,  1887  (with  enclosures);  MSS.  Miao.  Let 

*  Gov.  Seward  to  Mr.  Rogers,  May  20, 1889  ;  8  Seward's  Works,  469  ;  ed.  1858, 
Hew  York. 
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§  54.  CaM  of  Xiett.  —  In  the  same  year  (1839)  a  requisition 
was  made  upon  Governor  Seward  by  the  Provincial  Secretary 
of  Upper  Canada  for  the  surrender  of  Benjamin  Lett,  charged 
with  murder  in  that  province.  Governor  Seward  submitted 
the  matter  to  the  Department  of  State  at  Washington,  saying 
that  he  entertained  a  decided  conviction  that  the  subject  was 
^  intimately  connected  with  the  foreign  relations  of  the  United 
States,  and  should  be  exclusively  under  the  control  of  the 
general  government ; "  but  that  he  was  ready  to  exercise  the. 
power  sought  to  be  conferred  by  the  act  of  1822  "  upon  re- 
ceiving the  requisition  of  the  President,^'  requiring  him  to 
make  the  surrender.  In  this  way  he  thought  the  boundaries 
between  the  powers  of  the  Federal  government  and  those  of 
the  States  might  be  maintained.  The  President  declined  to 
intervene  in  any  manner.^ 

§  55.  CaM  of  MitchelL  —  In  April,  1841,  an  application  was 
made  to  Grovemor  Seward  for  a  requisition  upon  the  Canadian 
authorities  for  the  surrender  of  one  Mitchell,  charged  with 
forgery,  who  had  fled  to  Montreal.  By  this  time  the  admin- 
istration of  President  Van  Buren,  to  which  Governor  Seward's 
former  appeals  were  addressed,  had  been  succeeded  by  that  of 
President  Tyler,  with  Mr.  Webster  as  Secretary  of  State.  On 
the  28th  of  April  Governor  Seward  addressed  a  private  letter 
to  Mr.  Webster  in  regard  to  Mitchell's  case,  and  at  the  same 
time  sent  a  similar  letter  to  the  President,^  asking  the  latter 

1  Mr.  Spencer  to  Mr.  Forsyth,  June  10,  1889  ;  MSS.  Mific  Let.  Mr.  Vail, 
acting  Sec  of  State,  to  Mr.  Spencer,  Jane  20,  1889  ;  MSS.  Dom.  Let  Mr. 
Spencer  to  Mr.  Forsyth,  Jnly  11,  1889.  Same  to  Same,  Jnly  27, 1889 ;  MS& 
Misc.  Let  Mr.  Forsyth  to  Mr.  Spencer,  Aug.  7, 1889 ;  MSS.  Dom.  Let  Mr. 
&ker  to  the  President,  June  1,  1840 ;  MSS.  Misc.  Let  By  this  last  letter  it 
appears  that  in  several  cases  in  which  Governor  Seward  refused  to  intervene 
to  surrender  fugitives  from  Canada,  they  were  delivered  over  by  the  county 
aathorities. 

*  In  the  letter  to  Mr.  Webster,  Gov.  Seward  said :  — 

"  Soon  after  my  coming  into  the  executive  department  of  this  State  the  ques- 
tion was  raised  whether  that  department  possessed  the  power  of  demanding  and 
surrendering  fugitives  from  justice  in  regard  to  foreign  countries.  I  maintained 
that  the  power  belonged  to  the  Federal  government  The  President  of  the 
United  States,  Mr.  Van  Buren,  admitted  that  it  belonged  to  the  Federal  govern* 
ment,  bat  declared  that  in  the  absence  of  a  treaty  or  law  he  had  flo  authority  to 
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to  issue  a  requisition  for  Mitchell's  surrender,  or,  if  of  opinion 
that  he  could  not  do  so,  to  sanction  the  issuance  of  such  a 
request  by  himself.  To  this  letter  reply  was  made  by  Mr, 
Fletcher  Webster,  acting  Secretary  of  State,  that  he  had 
laid  the  matter  before  the  President,  who  instructed  him  to 
gay :  '^  There  being  no  treaty  stipulations  between  this  country 
and  Great  Britain  on  the  subject,  neither  of  the  governments 
has  ever  assumed  the  power  of  making  a  requisition  upon  the 
other  for  the  delivery  of  fugitives  from  justice ;  nor  does  the 
President  feel  authorized  to  sanction  such  a  proceeding  on 
the  part  of  the  State."  Mr.  Webster  added,  however,  that  a 
note  had  been  addressed  to  the  British  minister  asking  ^'  his 
friendly  aid  "  in  the  matter.^  Subsequently  Governor  Seward 
addressed  a  request  to  the  Governor-General  of  British  North 
America  for  Mitchell's  surrender  as  an  act  of  courtesy.*  It 
appears  that  Mitchell  was  subsequently  delivered  up.* 

§  56.  Case  of  De  "Witt.  —  In  September  of  the  same  year, 
another  case  arose  under  the  New  York  statute  of  1822. 
The  Governor-General  of  British  North  America,  on  the 
19th  of  the  preceding  month,  addressed  a  request  to  Gov- 
ernor Seward  for  the  surrender  of  one  De  Witt,  charged 

exercise  it.  He  insisted  that  the  State  anthorities  might  exercise  it  nntll  over- 
ruled by  the  Federal  goTeniment.  I  declined  doing  so  unless  under  his  anthority 
and  sanction.  This  ground  was  assumed  because  it  seemed  to  me  that  the  Federal 
govemraent  could  not  otherwise  have  any  security  against  the  danger  of  precipi- 
tancy or  wrongful  action  in  such  cases  by  the  State  authorities,  and  the  Federal 
government  ought  to  support  the  State  authorities  when  they  acted  by  its  author- 
ity. Here  the  matter  remained  until  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Doctor  Holmes,  which  went  up  from  the  State  of  Vermont,  decided 
that  the  power  does  not  in  any  case  belong  to  the  State  anthorities. 

"  The  offender  in  this  case  ought  not  to  elude  justice,  and  I  am  desirous  to 
secure  his  conviction  and  punishment.  Will  you  have  the  goodness  to  submit 
the  subject  to  the  President  with  ray  request  that  he  will  iraue  a  requisition,  or  if 
he  is  of  opinion  that  he  cannot  do  so,  will  yon  then  request  him  to  give  me  his 
sanction  to  my  issuing  such  process  f  **     MSS.  Misc.  Let. 

^  Mr.  Fletcher  Webster,  acting  Sec,  to  Gov^  Seward,  May  10,  1841 ;  MSS. 
Dom.  Let. 

*  Gov.  Seward  to  F.  Webster,  May  18,  1841 ;  MSS.  Misc.  Let. 

s  Gov.  Seward  to  Lord  Sydenham,  May  18,  1841 ;  2  Seward's  Works,  ed. 
1858,  p.  659.  Lord  Sydenham  to  Gov.  Seward,  August  19,  1841,  enclosure  in 
Got.  Seward  to  Mr.  Webster,  Sec  of  Stete,  Sept  6,  1841  ;  MSS.  Misc  Let 
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with  arson.  As  in  the  previous  caae  of  Mitchell,  Govembr 
Seward  submitted  the  matter  to  Mr.  Webster,  Secretary  of 
State,  offering  to  make  the  surrender,  if  the  President  should 
see  fit  to  ^^  intimate "  ^^  that  such  a  proceeding  is  thought 
proper  or  is  desired  by  him."  ^  The  letter  of  Governor  Sew- 
ard was  submitted  by  Mr.  Webster  to  the  Attorney-General, 
Mr.  Crittenden,  who  about  that  time  vacated  the  office ;  and 
no  reply  appears  to  have  been  made  by  him.  On  the  16th 
of  September,  Mr.  Webster  wrote  to  Governor  Seward, 
saying :  — 

*^  It  seems  due  to  the  amicable  relations  subsisting  between  the 
two  countries,  that  offenders  in  one  should  never  find  refuge  in  the 
other ;  the  crimes  charged  upon  them  being  such  as  are  violations 
of  law  everywhere,  and  not  of  the  character  of  mere  political 
offences.  The  government  of  the  United  States,  therefore,  would 
see  with  entire  approbation  the  exercise  of  the  power  understood 
to  be  vested  in  your  Excellency,  by  the  laws  of  New  York,  in  caus- 
ing De  Witt  to  be  delivered  to  t^e  proper  Canadian  authorities."  * 

Mr.  Legar^,  who,  on  the  13th  of  September,  1841,  was 
appointed  to  succeed  Mr.  Crittenden  as  Attorney-General, 
found  among  the  papers  left  by  his  predecessor  the  letter  of 
Governor  Seward  with  Mr.  Webster's  request  for  an  opinion. 
Mr.  Legar^,  on  the  11th  of  October,  1841,  transmitted  to 
Mr.  Webster  an  opinion  adverse  to  the  power  of  a  State  to 
grant  extradition,  and  to  the  intervention  of  the  President  in 
such  a  matter  in  the  absence  of  a  treaty.^  In  the  following 
year,  the  discussion  of  the  power  of  the  executive  of  New 
York  to  surrender  fugitives  under  the  statute  of  1822  ap- 
pears to  have  been  brought  for  the  time  being  to  a  close, 
owing  to  the  refusal  of  Sir  Charles  Bagot,  Governor-General 
of  British  North  America,  to  surrender  one  Gallagher,  in> 
dieted  in  the  State  of  New  York  for  grand  larceny,  because 
doubts  had  arisen  on  the  part  of  the  Imperial  Government 

1  Got.  Seward  to  Mr.  Webster,  Sept.  6,  1841;  MSS.  Misc.  Let 

s  Mr.  Webeter,  Sec  of  State,  to  Gov.  Seward,  Sept  16,  1841 ;  MSS.  Dom. 

Let,  vol.  82,  p.  41. 

*  Mr.  Legar^  A.-G.,  to  Mr.  Webster,  See.  of  State,  Oct  11, 1841;  8  Op.  0ttl. 

Mr.  Legar6  advised  that  the  snbject  be  referred  to  Congress. 
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whether  the  power  of  surrender  of  fugitive  criminals  could, 
under  the  circiunstances,  legally  be  exercised  by  the  colonial 
authorities,  in  consequence  of  which  the  Governor-General 
was  instructed  not  to  surrender  such  fugitives  without  special 
permission.^ 

§  57.  Case  of  Vogt.  —  No  subsequent  discussion  of  the  stat- 
ute of  1822  is  found  until  1872,  when  the  Belgian  minister 
requested  of  the  Governor  of  New  York  the  surrender  of  Carl 
Vogt,  charged  with  murder  and  other  offences  in  Belgium. 
Having  been  arrested  for  extradition  under  a  warrant  of 
Governor  Hoffman,  issued  in  compliance  with  the  minister's 
request,  Vogt  was  brought  on  a  writ  of  habects  corpus  before 
Judge  Curtis,  of  the  Superior  Court  of  New  York  City,  who 
ordered  his  discharge  on  the  ground  that  tlie  law  of  1822  was 
unconstitutional.^  This  decision  was  affirmed  by  the  Supreme 
Court  of  New  York,^  and  the  case  was  then  taken  on  a  writ 
of  error  to  the  Court  of  Appeals.  The  decision  of  this  court, 
which  was  delivered  by  Chief  Justice  Church,  all  the  judges 
except  Peckham  concurring,  affirmed  the  decision  of  the 
Supreme  Court  of  the  State,  and  the  prisoner  was  discharged 
from  custody  on  the  Governor's  warrant.* 

§  58.  Opinion  of  Supreme  Court  of  United  States.  —  Since 
the  decision  of  the  Court  of  Appeals  of  New  York  was  ren- 
dered in  the  Vogt  case,  the  question  whether,  in  the  absence 
of  a  treaty  or  of  an  act  of  Congress  authorizing  such  action, 
a  State  may,  through  its  own  judiciary  or  executive,  surrender 
a  fugitive  criminal  to  a  foreign  government,  has  been  dis- 
cussed in  an  opinion  of  the  Supreme  Court  of  the  United 
States,  and  the  decision  in  that  case  approved.^    The  precise 

1  Gov,  Seward  to  Mr.  Webster,  Sec.  of  State,  Jane  4,  1842  ;  MSS.  Miso.  Let. 
«  6  Alb.  L.  J.,  405, 

*  86  Alb.  L.  J.,  411.  The  Law  Journal  ezpresaes  dissent  from  the  decision 
of  the  Supreme  Court. 

*  People  ».  Curtis,  60  N.  Y.  821;  Nov.  19,  1872. 

*  U.  S.  V.  Bauscher,  119  U.  S.  407;  Dec.  6,  1886.  The  question  before  the 
court  in  this  case  was  whether  a  person  surrendered  by  Great  Britain  to  the 
United  States  under  the  treaty  of  1842,  for  one  offence,  could  be  tried  for  another, 
before  opportunity  had  been  given  him  to  return  to  the  jurisdiction  of  the  sur- 
rendering government    The  decision  of  the  couit  was  delivered  by  Mr.  Justice 
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point,  however,  was  not  involyed  in  the  case  before  the 
Supreme  Court. 

§  59.  Code  of  Arisona.  —  In  the  codes  of  several  of  the 
States  and  Territories  of  the  United  States,  references  are 
found  to  the  subject  of  international  extradition.  By  the 
Revised  Statutes  of  Arizona  it  is  provided  that  the  Governor 
of  that  Territory  may,  "  in  cases  authorized  by  the  Constitu- 
tion and  laws  of  the  United  States,"  appoint  agents  to  demand 
of  the  executive  authority  of  any  State  or  Territory,  "  or 
from  the  executive  authority  of  any  foreign  goveriiment," 
any  fugitive  from  justice,  or  person  charged  with  treason.^ 
Provision  is  made  by  section  2369  for  the  payment  of 
the  expenses  of  the  agent  appointed  by  the  Governor  to 
bring  back  the  fugitive  in  any  of  those  cases.  The  only 
other  reference  found  in  the  Revised  Statutes  of  Arizona  to 
demands  upon  the  government  of  a  foreign  country  relates 
to  the  extradition  of  fugitives  under  the  second  article  of  the 
treaty  between  the  United  States  and  Mexico  of  December 
11, 1861.a 

HiUer,  who,  in  the  oonne  of  his  opiDion,  reviewed  the  cases  of  Daniel  Washburn, 
4  Johns.  Ch.  106 ;  Holmes  v,  Jenison,  14  Pet.  540 ;  Ex  parte  Holmes,  12  V t 
631;  and  People  v.  Curtis,  50  N.  Y.  821,  and  said:  "The  question  has  not 
since  arisen  so  as  to  be  decided  by  this  court,  but  there  can  be  little  doubt  of  the 
soundness  of  the  opinion  of  Chief  Justice  Taney,  that  the  power  exercised  by  the 
Governor  of  Vermont  is  a  part  of  the  foreign  intercourse  of  this  country,  which 
has  undoubtedly  been  conferred  upon  the  Federal  government ;  and  that  it  is 
clearly  included  in  the  treaty-making  power  and  the  corresponding  power  of  ap- 
pointing and  receiving  ambassadors  and  other  public  ministers.  There  is  no 
necessity  for  the  States  to  enter  upon  the  relations  with  foreign  nations  which  are 
necessarily  implied  in  the  extradition  of  fugitives  from  justice  found  within  the 
limits  of  the  State,  as  there  is  none  why  they  should  in  their  own  name  make 
demand  upon  foreign  nations  for  the  surrender  of  such  fugitives. 

*'  At  this  time  of  day,  and  after  the  repeated  examinations  which  have  been 
made  by  this  court  into  the  powers  of  the  Federal  government  to  deal  with  all 
such  international  questions  exclusively,  it  can  hardly  be  admitted  that,  even  in 
the  absence  of  treaties  or  acts  of  Congress  on  the  subject,  the  extradition  of  a 
fugitive  from  justice  can  become  the  subject  of  negotiation  between  a  State  of  this 
Union  and  a  foreign  government." 

As  to  the  essentially  national  character  of  extradition,  see  Mr.  Bayard,  See.  of 
State,  to  Mr.  Fellows,  Dis.  Attorney,  New  York,  June  28, 1888  ;  MSS.  Dom.  Let. 

1  Rev.  Statutes  of  Arizona,  1887  ;  title  xxvi  {  2358,  p.  846. 

*  Bev.  Statutes  of  Arizona,  §  2859. 
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§  60.  Code  of  California.  —  In  the  Penal  Code  of  California 
it  is  provided  that  when  the  Governor  of  that  State,  in  the 
exercise  of  the  authority  conferred  by  section  2,  article  4,  of 
the  Constitution  of  the  United  States,  which  relates  to  sur- 
render of  criminals  between  the  States,  ^'  or  by  the  laws  of 
this  State,"  demands  from  the  executive  authority  of  any 
State  of  the  United  States,  *•  or  of  any  foreign  government," 
the  surrender  of  a  fugitive  from  justice,  ^^  who  has  been  found 
and  arrested  in  such  State  or  foreign  government,"  the  ac- 
counts of  the  agent  employed  to  bring  him  back  must  be 
audited  by  the  board  of  examiners  and  paid  out  of  the  State 
treasury.^  No  case,  however,  is  found  in  which  the  Governor 
is  authorized  by  the  code  to  demand  the  surrender  of  a  fugi- 
tive criminal  from  a  foreign  government. 

§  61.  Code  of  Idaho.  —  A  precisely  similar  provision,  evi- 
dently taken  from  the  California  law,  is  found  in  the  Revised 
Code  of  the  Territorv  of  Idaho.^  A  similar  absence  is  also 
found  in  the  Revised  Code,  of  any  authority  conferred  upon 
the  Governor  to  make  such  a  demand. 

§  62.  Code  of  Michigan.  —  In  Michigan,  it  is  provided  that 
the  Governor  may,  "  in  any  case  authorized  by  the  Constitu- 
tion and  laws  of  the  United  States,"  appoint  agents  to  demand 
of  the  executive  authority  of  any  other  State  or  of  any  Terri- 
tory, "  or  from  the  executive  authority  of  any  foreign  govern- 
ment," any  fugitive  from  justice,  or  any  person  charged  with 
treason ;  and  that  the  accounts  of  such  agents  shall,  unless 
otherwise  directed  by  the  Governor,  be  audited  by  the  auditor- 
general  and  paid  out  of  the  State  treasury.^ 

§  63.  Code  of  Iowa.  —  A  similar  provision  is  found  in  the 
Revised  Code  of  lowa.^  It  is  a  fair  interpretation  of  these 
provisions,  certainly  in  the  cases  of  Michigan,  Iowa,  and 
Arizona,  where  no  reference  is  made  to  authority  conferred 
upon  the  Governor  by  State  laws  to  demand  extradition,  that 

I  Penal  Code,  1872 ;  title  xii.  ch.  iv.  p.  848. 

*  Rev.  Code,  1887  ;  title  xii.  ch.  iv.  §  8425,  p.  875. 

*  Howeirs  AnnoUted  Statutes,  1882  ;  title  xl.  ch.  cccxxxviil.  {  9260,  p.  2318. 
^  Rev.  Code,  annotated  by  McClain,  1888  ;  title  xxy.  ch.  ix.  yoI.  2,  p.  1598, 

.§  5555. 
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fhey  do  not  contemplate  anything  more  than  the  designation 
by  the  Governor  of  agents  to  go  abroad  and  convey  fugitives 
to  the  place  of  trial.  In  such  cases  the  expenses  are  always 
borne  by  the  States  against  whose  laws  the  offence  was  com- 
mitted and  upon  whose  application  the  requisition  by  the 
President  upon  the  foreign  government  is  made.  To  this 
extent  they  may  be  regarded  as  valid  laws.  But,  in  Georgia, 
Virginia,  and  West  Virginia,  the  statutes  go  further. 

§  64.  Code  of  Georgia.  —  In  Georgia  it  is  provided  that 
whenever  there  is  found  within  that  State  a  fugitive  from 
justice  from  a  foreign  State,  and  by  treaty  stipulations  of 
the  United  States  such  peraon  is  to  be  surrendered  to  the 
authorities  of  a  foreign  State  upon  requisition  from  the  proper 
officers,  the  Governor,  by  his  warrant,  shall  cause  him  to  be 
arrested  and  delivered  over  to  such  officer.^ 

§  65.  Code  of  Virgiiiia.  —  In  Virginia  it  is  provided  in  the 
Code  of  1887  that  the  Governor  shall,  whenever  required  by 
the  executive  authority  of  the  United  States,  pursuant  to  the 
Constitution  and  laws  thereof,  deliver  over  to  justice  any  per- 
son found  within  the  State,  who  shall  be  charged  with  having 
committed  any  crime  without  the  jurisdiction  of  the  United 
States.  It  is  also  provided  that  the  Governor,  though  not  so 
required,  may,  in  his  discretion,  deliver  over  to  justice  any 
person  found  within  the  State,  who  shall  be  charged  with 
having  committed,  without  the  jurisdiction  of  the  United 
States,  any  crime,  except  treason,  which  by  the  laws  of  Vir- 
ginia, if  committed  therein,  is  punishable  with  death  or  im- 
prisonment in  tlie  penitentiary.  It  is  provided  that  such 
delivery  shall  be  made  only  upon  the  requisition  of  the  duly 
authorized  officers  or  agents  of  the  government  within  whose 
jurisdiction  the  crimes  shall  be  charged  to  have  been  com- 
mitted, and  that  the  Governor  shall  require  such  evidence 
of  the  guilt  of  the  person  so  charged,  as  would  be  necessary 
to  justify  his  apprehension  and  commitment  for  trial,  had 
the  crime  been  committed  in  Virginia.  The  expenses  of 
the  apprehension  and  delivery  are  to  be  defrayed  by  those  to 

1  Code,  1882,  part  1,  title  iiL  cb.  i.  p.  20. 
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whom  the  deliverj  is  made.^  Precisely  similar  provisions  are 
found  in  the  Code  of  West  Virginia,  except  that,  in  the  case 
of  surrender  in  the  absence  of  a  requisition  upon  the  Grov- 
ernor  by  the  executive  authority  of  the  United  States,  the 
provision  that  the  delivery  shall  be  made  only  upon  the  requi- 
sitiou  of  the  duly  authorized  officers  or  agents  of  the  govern- 
ment within  whose  jurisdiction  the  offence  was  committed^ 
is  omitted,  and,  in  place  of  the  provision  that  the  Governor 
shall  require  such  evidence  of  guilt  as  would  justify  appre- 
hension and  commitment  for  trial,  is  inserted  the  condition 
that  the  evidence  shall  be  such  as  would  justify  an  indict- 
ment of  the  fugitive  in  West  Virginia,  if  the  offence  charged 
had  been  there  committed.*  These  statutes  of  Georgia,  Vir- 
ginia, and  West  Virginia  are  obnoxious  to  the  constitutional 
objections  raised  against  the  law  of  New  York  of  1822.8 

In  Vermont  it  is  provided  that  if  a  justice  has  reason  to 
suspect  that  the  crime  of  murder,  or  assault  with  intent  to 
commit  murder,  or  piracy,  arson,  robbery,  forgery,  or  the 
utterance  of  forged  paper,  has  been  committed  within  the 
county  within  which  such  justice  has  jurisdiction,  and  that 
the  person  who  committed  the  crime  is  in  the  territory  of 
Great  Britain  or  the  dependencies  thereof,  such  justice  shall 
summon  before  him  any  person  having  knowledge  of  the 
crime,  who  shall  thereupon  make  before  the  justice  a  deposi- 
tion in  writing  of  the  facts  within  his  knowledge,  which 

1  Title  IvL  ch.  cc7.  §§  4188,  4189,  p.  972. 

^  Amended  Code,  1884  ;  uh.  xlv.  p.  90. 

'  Supra,  §  57.  The  origin  of  the  statates  of  Virginia  and  West  Yii^nia  is 
found  in  an  act  of  Virginia  of  October,  1784.  (Henning's  Stats,  at  Large,  toI.  2, 
pp.  471-473.)  The  object  of  this  act  was  to  curb  the  licentious  and  predatory 
spirit  of  the  people  on  the  Spanish  border,  and  it  was  supported  by  Mr.  Henry. 
(Madison  to  Monroe,  Nov.  27, 1784;  1  Mad.  Writings,  111;  Madison  to  Jefferson, 
Jan.  9,  1785;  Id,,  pp.  122,  128.)  It  is  found  in  the  Revised  Code  of  Virginia, 
1819,  pp.  591,  592;  Code  of  Vii^nia,  1860,  p.  118  ;  Code  of  Viiginia,  1873,  p.  200. 
**  Statutes  of  a  general  nature  have  been  enacted  in  the  United  States  and  Great 
Britain  to  give  effect  to  extradition  treaties  with  foreign  countries.  Some  of  the 
States  of  the  American  Union  have  also  assumed  to  pass  such  laws ;  but  it  has 
been  held,  upon  the  most  obvious  grounds,  that  State  statutes  of  this  natuxe 
are  unconstitutional  and  void."  S.  D.  Thompson,  17  Am.  L.  Bev.,  818  ;  citing 
Holmes  v,  Jenison,  and  People  v.  Curtis. 
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depositioa  shall  be  kept  on  file  in  the  office  of  the  justice.^ 
Ttxia  statute,  which  onljr  contemplates  the  preservation  of  the 
evidences  of  the  crime,  is  open  to  no  objection.^ 

8.   States  bordering  on  Mexico. 

§66.  Treaty  with  Maxioo. — The  only  instance  in  which 
power  has  been  conferred  by  the  Federal  government,  either 
by  law  or  by  treaty,  upon  the  authorities  of  a  State  or  a  Terri- 
tory of  the  United  States,  to  practise  extradition  with  foreign 
countries,  is  that  of  the  treaty  between  the  United  States  and 
Mexico  of  December  11, 1861.  By  the  second  article  of  this 
convention  it  is  provided  that  in  the  case  of  crimes  committed 
in  the  frontier  States  or  Territories  of  the  contracting  parties, 
requisitions  may  be  made  through  their  respective  diplomatic 
agents,  or  through  the  chief  civil  authority  of  said  States  or 
Territories,  or  through  such  chief  civil  or  judicial  authority 
of  the  districts  or  counties  bordering  on  the  frontier  as  may 
for  the  purpose  be  authorized  by  the  said  chief  civil  authority, 
or  when,  from  any  cause,  the  civil  authority  may  be  sus- 
pended, through  the  chief  military  officer  in  command  of  such 
State  or  Territory.  In  respect  of  the  criminal  acts  for  which 
extradition  of  fugitives  may  be  demanded  and  granted,  the 
list  of  offences  is  the  same  for  all  parts  of  the  two  countries, 
save  in  the  case  of  larceny,  for  which  extradition  can  only  be 
granted  when  the  larceny,  being  ^^  of  cattle,  or  other  goods 
and  chattels,  of  the  value  of  twenty-five  dollara  or  more,"  is 
committed  within  a  frontier  State  or  Territory. 

§  67.  LeglBlation  of  Arlsona.  —  In  execution  of  this  stipula- 
tion, the  Revised  Statutes  of  Arizona  provide  that  in  the  cases 
enumerated,  in  addition  to  the  power  of  the  Governor  for  that 
purpose,  any  justice  of  the  Supreme  Court  of  the  Territory 
may  make  requisition  upon  the  executive  or  other  principal 

1  Bisv.  UwR,  1880 ;  ch.  zciL  {  1769,  p.  864. 

*  On  the  10th  of  Febmary,  1787,  the  General  AMembly  of  Geoigia  pMsed  ui 
act  for  the  expahion  from  that  State  of  felons  transported  or  banished  from  fcniga 
oovDtries.  It  has  been  held  that  State  laws  proyiding  for  the  ezpnlsioii  of  crimi- 
nals, paupers,  Ta^bondi,  and  other  undesirable  persons,  and  involnng  no  intccv 
ooniae  with  foreign  countries,  are  within  the  poUce  powers  of  the  Stetea  and  not 
oDoonstitatioDaL    City  of  New  York  v.  Miln,  11  Pet  102. 
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authority  of  any  State  or  province  of  the  Mexican  Republic  ad- 
joining the  boundaries  of  the  Territory,  agreeably  to  the  stip- 
ulations of  the  treaty :  Provided,  that  if  such  requisition  be 
made  by  any  such  justice  of  the  Supreme  Court,  it  may 
be  under  the  seal  of  the  district  court,  which,  by  law,  he  is 
assigned  to  hold.^ 

§  68.  Federal  SuperviBion.  —  But,  in  the  execution  of  the 
peculiar  provisions  of  the  Mexican  treaty,  it  has  been  held  by 
the  Department  of  State  that  the  action  of  the  State  or  Terri- 
torial authorities  is  subject  to  tlie  supervision  of  the  Federal 
executive.  In  1878  the  Mexican  minister  complained  that 
the  Texan  authorities  paid  no  attention  to  the  demands  of  the 
Mexican  border  States.  The  Department  of  State  replied  that 
while  the  treaty  bestowed  upon  the  authorities  of  the  frontier 
States  of  the  respective  countries  the  power  of  extradition,  the 
phraseology  admitted,  and  no  doubt  was  intended  to  reserve,  '^  a 
right  of  appeal  to  the  government  at  Washington  or  Mexico, 
respectively,  in  extraordinary  cases.  If,  therefore,"  said  the 
Department  of  State,  ^'  the  proper  authorities  on  the  United 
States  side  of  the  line  should  decide  that  thei*e  is  sufficient 
proof  against  a  United  States  citizen  charged  with  committing 
a  crime  in  Mexico,  but  should  refuse  to  give  him  up,  appeal 
may  be  made  here.  Tlie  case  will  then  be  considered  in  a 
candid  and  circumspect  spirit,  and  will  be  decided  accord- 
ingly." ^  This  question  arose  again  in  1884  in  the  well-con- 
sidered case  of  Alexander  Trimble,  a  citizen  of  the  United 
States,  who  was  charged  with  the  commission  of  certain 
crimes  in  a  Mexican  frontier  State.    A  demand  for  his  sur- 


1  Rey.  Statutes  of  Arizona,  1887  ;  title  xxvi.  §  2359,  p.  846. 

s  Mr.  F.  W.  Seward,  Acting  Sec.,  to  Mr.  Cnellar,  Jan.  3,  1878  ;  For.  Bel., 
1878,  p.  668.  On  December  1, 1880,  Mr.  Navarro,  the  Mexican  minister,  wrote 
to  the  Department  of  State  that  the  Prefect  of  the  District  of  Altar,  Sonora,  had 
requested  the  surrender  of  three  criminals,  charged  with  murder,  from  the  Gover- 
nor of  Arizona.  He  said  that  on  the  8th  of  March,  1880,  the  Governor  had 
ordered  the  sheriff  of  Pima  County  to  arrest  and  surrender  the  men,  bat  it  had 
not  been  done ;  and  he  requested  that  the  Department  use  its  influence  with  the 
Governor  of  Arizona  to  induce  him  to  reiterate  his  orders.  On  the  27th  of  De- 
<»mber,  1880,  a  copy  of  this  communication  was  sent  by  the  Department  to  the 
Secretary  of  the  Interior  for  transmission  to  the  Governor  of  Arizona. 
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render  was  made  upon  the  Governor  of  Texas.  The  treaty 
provides  that  "  neither  of  the  contracting  parties  shall  be 
bound  to  deliver  up  its  own  citizens."  This  clause  had  been 
construed  by  the  government  of  the  United  States  to  be  man- 
datory, and  as  not  admitting  of  the  surrender  of  citizens.  On 
the  31st  of  January,  1884,  Mr.  Prelinghuysen,  then  Secretary 
of  State,  so  informed  the  Governor  of  Texas  by  telegraph,  and 
further  said,  in  a  subsequent  telegram,  that,  the  question 
being  one  of  importance,  if  any  further  arrests  should  be 
made  and  the  evidence  be  found  to  be  sufficient  to  warrant 
extradition  apart  from  the  question  of  citizenship,  the  case  in 
the  first  place  would  be  left  to  the  determination  of  the  local 
authorities,  "the  President  requiring,  however,  that  before 
any  actual  surrender  the  accused  should  have  full  opportunity 
for  a  hearing  before  the  Supreme  Court  of  the  United  States 
on  a  writ  of  habeas  corpus  and  certiorari  from  a  local  court, 
either  Federal  or  State."  Before  this  second  telegram  was 
sent,  the  marshal  of  the  United  States  at  Austin,  Texas,  in« 
formed  Mr.  Frelinghuysen  by  telegraph  that  Trimble  had  been 
delivered  over  by  the  extradition  agent  of  Texas,  who  had  him 
in  custody,  to  one  of  his,  the  marshal's,  deputies.  The  mar- 
shal inquired  what  authority  he  had  for  holding  the  prisoner, 
and  whether  he  should  release  him.  Mr.  Frelinghuysen  in* 
formed  the  marshal  that  if  Trimble  was  an  American  citizen 
he  was  not  subject  to  extradition,  and  could  not  lawfully  be 
held  for  that  purpose.  On  the  same  day,  having  received  a 
further  telegram  from  the  Governor  of  Texas,  and  representa- 
tions having  been  made  by  the  Mexican  minister,  Mr.  Freling- 
huysen telegraphed  the  marshal,  pending  the  consideration  of 
those  representations,  to  hold  the  prisoner  in  custody,  unless 
he  had  already  been  released.  The  marshal  replied  that  he 
had  been  discharged.  On  the  11th  of  February,  1884,  a  reso- 
lution was  adopted  by  the  Senate,  requesting  the  President  to 
communicate  information  concerning  the  case  to  that  body. 
This  resolution  having  been  referred  in  the  usual  course  by 
the  President  to  the  Secretary  of  State,  Mr.  Prelinghuysen,  on 
the  18th  of  February,  made  a  report  to  the  President,  which 
was  on  the  same  day  transmitted  to  the  Senate,  and  in  which 
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the  facts  above  stated  are  found.^    In  the  concluding  parar 
graph  of  this  report  Mr.  Frelinghuysen  said :  — 

*^  I  now  propose  to  inform  the  oflQcers  in  Texas,  who,  subject  to 
the  supervision  of  the  President,  are  authorized  to  determine 
whether  a  surrender  of  the  accused  should  be  made,  that  if  another 
arrest  is  made  and  a  case  of  guilt  is  made  out  the  President  will 
not,  on  the  ground  of  citizenship,  interfere  with  an  order  of  sur- 
render if  such  be  made,  but  requires  that  the  accused  be  informed 
that  if  he  or  they  wish  a  hearing  before  the  Supreme  Court  of  the 
United  States  on  habeaa  corpus  as  to  the  power  of  the  President 
in  the  matter  of  extradition,  or  as  to  the  true  construction  of  the 
treaty  before  the  surrender  be  actually  made,  every  facility  for 
such  hearing  will  be  afforded.*' 

§  69.  Federal  Offenoes.  —  It  has  been  laid  down  by  the  De- 
partment of  State  that  it  is  not  within  the  province  of  the 
Governor  of  a  frontier  State  or  Territory,  under  the  treaty 
with  Mexico,  to  demand  the  surrender  of  a  fugitive  for  a  vio- 
lation of  Federal  law  therein  committed.^ 

« 

1  Senate  Ex.  Doc  No.  98,  48th  Gongreas,  Ut  seasioii. 

>  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Whitehotue,  Nov.  22,  1888  ;  MSS.  Inst, 
to  Mexico.  It  has  been  held  that  where  the  Mexican  aathorities  elect  to  apply  to 
the  State  or  Territorial  authorities,  the  Department  of  State  will  leave  the  case  in 
the  first  instance  to  their  determination,  and  wUl  not,  pending  their  examination 
of  the  application,  recommend  that  extradition  be  granted.  Mr.  Ba3^rd  to  the 
Mexican  minister,  July  21,  1888,  MSS.  Notes,  Mexico.  This  appears  to  be  in 
accordance  with  the  view  expressed  by  Mr.  Frelinghuysen  to  the  Governor  of 
Texas  that,  snch  an  application  having  been  made,  "the  case  in  the  first  place 
would  be  left  to  the  determination  of  the  local  authorities."  Sen.  Ex.  Doe.  No. 
98,  48th  Congress,  1st  session. 
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CHAPTER  IV. 

TREATIEa 

1.  Reasonifor  Treaties. 

§  70.  Bxtraditloii  under  General  Law.  —  The  proposal  that 
each  nation  should,  independently  of  treaty  obligation  and  of 
reciprocity,  by  a  general  law  provide  for  the  delivery  up  of  fu- 
rtive criminals,  has  had  strong  advocates,  but  has  not  found 
ready  acceptance.  We  have  seen  that  Lords  Campbell  and 
Brougham,  in  the  course  of  a  debate  in  the  House  of  Lords,^ 
declared  themselves  to  be  in  favor  of  such  a  measure.  In 
1878,  the  Royal  Commission  appointed  to  consider  the  ques- 
tion of  amending  the  British  extradition  acts,  recommended 
that  authority  be  conferred  by  act  of  Parliament  upon  the 
government  to  surrender  fugitives  from  justice  without  refer- 
ence to  the  treaties.*  On  December  13, 1875,  Mr.  Morrill,  of 
Vermont,  offered  in  the  Senate  of  the  United  States  the  fol- 
lowing resolution :  — 

*^  Resolved^  That  the  Committee  on  Foreign  Relations  be  in- 
structed to  inquire  into  the  expediencj^  of  providing,  by  general 
law,  for  the  extradition  of  fdgitives  from  justice  upon  the  proper 
application  and  proof  by  the  governments  from  whence  they  may 

1  Supra,  §  14. 

'  In  1868  Sir  Frederick  Waymouth  Gibbs,  in  view  of  tlie  appointment  of  the 
Rojral  Commission  which  sat  in  that  year  to  consider  legislation  on  the  subject  of 
extndition,  published  a  monograph  entitled  "  Extradition  Treaties,'*  in  which  he 
advocated  the  adoption  of  a  general  law  to  authorize  the  surrender  of  criminals 
without  regard  to  the  existence  of  a  conventional  duty.  The  act  subsequently 
passed  in  1870,  which  is  still  in  force,  only  provides  for  the  execution  of  treaties. 
A  recent  writer  in  the  Quarterly  Review  (Jan.,  1890,  p.  188)  advocates  the  adop- 
tion of  the  recommendation  of  the  Royal  Commission  of  1878.  But  he  also  argues 
that  it  is  better,  wherever  practicable,  to  have  treaties.  He  would  rely  on  the 
general  law  only  where  there  is  no  conventional  regulation  of  the  matter.  This 
is  the  more  reasonable  and  practical  view. 
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have  escaped,  and  also  as  to  the  propriety  of  refusing  asj'lum  to 
fugitive  criminals,  and  removing  them  from  the  country.*' 

In  submitting  the  resolution,  Mr.  Morrill  observed  that  he 
did  not  desire  a  law  tliat  would  trench  upon  the  general  privi- 
lege of  asylum  to  foreigners  in  the  United  States ;  but  he 
thought  the  matter  of  sufficient  importance  to  be  legislated 
upon  generally  by  all  the  nations  of  the  world.  The  resolu- 
tion was  considered  by  unanimous  consent  and  agreed  to,  but 
nothing  came  of  it.^  To  the  government  of  Canada  belongs 
the  credit  of  having  given  quite  a  comprehensive  legislative 
expression  to  the  principle  of  free  and  voluntary  extradition. 
The  act  of  the  Canadian  Parliament  on  this  subject  will  be 
found  in  this  work,  in  the  chapter  on  the  law  in  Canada.  It 
was  assented  to  by  the  Governor-General  on  May  2,  1889, 
and  is  understood  also  to  have  been  allowed  by  the  Imperial 
government.  It  provides  for  the  surrender  of  fugitive  crimi- 
nals for  any  of  a  long  list  of  crimes,  without  reference  to  the 
question  whether  a  treaty  exists  with  the  demanding  govern- 
ment, or  to  the  question  whether,  if  a  treaty  does  exist,  the 
crime  charged  is  included  in  it.  The  act,  however,  is  not 
generally  and  immediately  effective  for  purposes  of  extradi- 
tion, since  it  is  not  to  come  into  force  with  respect  to  fugitive 
offenders  from  any  foreign  state  until  it  shall  have  been  de- 
clared by  proclamation  of  the  Governor-General  to  be  in  force 
and  effect  as  regards  such  state,  from  and  after  a  day  to  be 
named  in  the  proclamation.  When  the  act  is  thus  given 
effect,  it  remains  in  force  under  the  proclamation  until  the 
Governor-General  by  proclamation  declares  it  to  be  no  longer 
in  operation.  The  act,  as  it  stands,  may  mark  a  distinct  ad- 
vance in  the  development  of  extradition,  and  is  founded  on 
correct  principles.* 

1  Congressional  Record. 

^  It  is  proper  to  bo  observed  that  while  the  Canadian  act  contains  no  provision 
as  to  reciprocity,  it  appears  to  be  within  the  power  of  the  Governor-General  to 
make  the  promise  of  reciprocity  a  condition  of  the  issaance  of  his  proclamation. 
Should  this  course  be  adopted,  the  act  would  amount  to  nothing  more  than  a 
standing  offer  to  effect  arrangements  for  the  reciprocal  surrender  of  penona 
chai^  with  certain  specified  offences. 
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§  71.  Utility  of  TreatiM.  —  While  it  seems  obvioas  that  the 
ends  which  might  be  accomplished  under  a  general  law  t^ 
authorize  extradition  without  reference  to  treaties  are  most 
desirable,  certain  obstacles  have  always  stood  in  the  way  of 
such  legislation.  Whatever  prejudice  may  be  felt  against 
extradition  under  treaty  is  certain  to  be  intensified  when 
directed  against  a  general  law  offering  the  surrender  of 
criminals  without  any  assurance  of  reciprocity,  and  without 
reservation  as  to  the  government  which  may  make  the  de- 
mand. Under  such  a  law  the  authorities  charged  with  the 
duty  of  delivering  up  fugitives  might  and  doubtless  would  be 
possessed  of  some  discretion  in  respect  to  compliance  with  the 
demand ;  but  the  exercise  of  such  discretion  would  tend  to 
render  the  execution  of  the  law  uncertain  and  unsatisfactory, 
and  to  detract  from  its  beneficial  effect.  Should  an  attempt 
be  made  to  give  the  law  equal  force  as  to  all  countries  without 
regard  to  their  condition  or  their  methods  of  administering 
justice,  its  repeal  would  doubtless  speedily  follow.^    If,  on  the 

1  In  the  HouM  of  Commons,  March  1, 1815,  in  a  dehate  on  reaolations  offered 
by  Mr.  Whitbread,  condemnatory  of  the  action  of  the  British  aathorities  at 
Gibraltar,  in  delivering  up  to  the  Spanish  authorities  certain  Spanish  subjects 
who  had  taken  refuge  there.  Sir  James  Mackintosh  said :  — 

*'  What,  sir  I  In  a  qnestion  relating  to  the  sarrender  of  prisoners,  is  the  moral 
character  of  the  government  to  which  they  are  surrendered  a  matter  foreign  to 
the  decision  f  .  .  .  Is  there  no  difference  between  surrendering  prisonere  to 
fair  trial,  or  to  barbarous  oppression  ?  to  judges,  or  to  murderera  ?  to  the  Dey 
of  Algiers,  or  to  the  King  of  Great  Britain  ?  Is  not  the  practice  of  mutually  sur- 
rendering common  offenders,  wherever  it  prevails,  founded  on  that  degree  of  con- 
fidence which  the  civilized  nations  of  Christendom  reasonably  feel  in  each  other's 
justice,  and  in  the  expectation,  justified  by  experience,  that  such  common  offendera 
will  be  fairly  dealt  by,  and  punished  only  if  they  are  guilty  f  The  whole  defer- 
ence of  the  courts  of  one  country  for  those  of  another  proceeds  on  the  same  prin- 
ciple,  and  would  be  unwarrantable  without  it.**  Hansard.  See  also  Sheldon 
Amos,  Am.  Jour.  So.  Sci.,  vol.  xi.  p.  122. 

This  principle  has  been  illustrated  by  the  position  of  the  United  States  in 
respect  to  a  proposition  for  a  treaty  of  extradition,  presented  by  the  government  of 
China.  In  the  couree  of  negotiations  in  1887,  for  the  conclusion  of  a  treaty  to 
restrict  the  immigration  of  Chinese  to  the  United  States,  the  Chinese  minister,  in 
a  memorandum  submitted  on  Maroh  18  of  that  year,  said  :  "  It  would  be  well  to 
make  a  treaty  agreement,  so  that  hereafter,  if  any  criminals  who  are  Chinese  sub- 
jects should  take  refuge  in  the  United  States,  they  may  be  delivered  up  to  the 
Chinese  consuls  in  order  to  be  returned  to  China  for  trial  and  punishment.'*    The 
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other  hand,  discrimination  should  be  exercised  in  each  case, 
controversies  might  arise  to  mar  the  harmony  of  international 
relations.  For  such  reasons,  but  especially  in  order  to  secure 
reciprocity,  nations  have  preferred  to  regulate  extradition  by 
treaties,  and  it  is  not  the  practice  of  any  government,  what- 
ever may  be  its  constitutional  powers,  to  yield  a  general  com- 
pliance with  demands  for  the  surrender  of  fugitives  from 
justice,  in  the  absence  of  conventional  obligations.  France, 
whose  chief  executive  possesses  an  absolute  power  of  surren- 
der, has  led  the  way  in  the  conclusion  of  extradition  treaties. 
In  1883  she  had  in  full  force  thirty-seven  such  conventions, 
not  including  several  joint  declarations.^ 

§  72.  The  objects  of  extradition  treaties  are :  (1)  To  render 
the  obligation  to  surrender  certain ;  (2)  to  insure  reciprocity; 
(3)  to  adapt  the  list  of  extraditable  offences  to  the  relative 
social  and  political  conditions  of  the  two  countries;  (4)  to 
regulate  procedure.  Owing  to  variant  methods  of  legal  ad- 
ministration, the  last-named  object  is  one  of  great  importance 
as  between  many  countries.^ 

2.  Power  to  make  Treaties, 

§  73.  Under  the  Constitntion.  —  Among  the  powers  bestowed 
by  the  Constitution  upon  the  President  is  the  following :  "  He 
shall  have  power,  by  and  with  the  advice  and  consent  of  the 
Senate,  to  make  treaties,  provided  two-thirds  of  the  Sena- 
tors present  concur."  '  Referring  to  this  power,  in  the  case  of 
Holmes  v.  Jenison,*  Chief  Justice  Taney  said  :  — 

**  As  the  rights  and  daties  of  nations  towards  one  another,  in 
relation  to  fugitives  from  Justice,  are  a  part  of  the  law  of  nations, 
and  have  alwaj-s  been  treated  as  such  by  the  writers  upon  public 

Department  of  State,  replying  to  this  proposition,  said  :  "  The  Department  is  of 
opinion  that,  owing  to  the  totaUy  opposite  systems  of  criminal  procedure  in  the 
respective  countries,  an  extradition  conyention  hetween  the  United  States  and 
China  is  impracticable."  Sen.  Ex.  Doc.  No.  272,  50th  Cong.,  lot  aeadonf  pp. 
12,  16. 

^  Kirchuer,  UExtradition,  London,  1888. 

>  Martens,  Traits  de  droit  int. ,  tom.  i  p.  288 ;  ed.  1888. 

*  Art  ii  sec  2. 

«  \i  Pet.  669. 
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law,  it  follows  that  the  treaty-making  power  must  have  authorit3' 
to  decide  how  far  the  right  of  a  foreign  nation  in  this  respect  will 
be  recognized  and  enforced,  when  it  demands  the  surrender  of  an}' 
one  charged  with  offences  against  it."  ^ 

It  has  been  held  that  articles  4  and  5  of  the  amendments 
to  the  Constitution  have  no  relation  to  the  subject  of  extradi- 
tion as  regulated  by  treaty  and  statute.^  Nor  is  the  fugitive 
entitled  to  a  trial  by  jury,  as  if  for  an  offence  committed  in 
the  United  States.  The  constitutional  provision  in  this  be- 
half has  no  application  to  proceedings  in  extradition. 

8.  History  of  Negotiations. 

§  74.  Early  Negotiations.  —  The  most  interesting  and  im- 
portant of  the  earlier  negotiations  of  the  United  States  on  the 
subject  of  extradition  naturally  related  to  the  conclusion  of 
treaties  with  governments  that  possessed  territory  bordering 
on  our  own.  Such  governments  were  those  of  Spain  and 
Great  Britain,  and  later  of  Mexico.  During  the  brief  period 
when  France  held  territory  contiguous  to  that  of  the  United 
States,  the  negotiations  for  the  surrender  of  fugitives  appear 

^  Snoceeding  the  passage  above  quoted  is  the  following :  — 

"The  practice  of  the  govern meDt»  from  the  early  days  of  its  existence,  con- 
forms to  this  opinion.  In  the  letter  of  Mr.  Jefferson  to  Mr.  Genet,  of  September 
12,  1798,  1  Am.  State  Pap.  175,  he  speaks  of  the  right  of  the  general  government 
in  this  respect,  as  if  it  was  nudispated.  And  in  the  treaty  negotiated  with  Eng- 
land by  Mr.  Jay,  dnring  the  administration  of  General  Washington,  there  was 
an  article  stipulating  for  the  mutual  delivery  of  persons  chai^ged  with  murder  or 
forgery.  The  case  of  Jonathan  Bobbins,  which  was  the  only  one  that  arose  under 
this  treaty,  produced  much  excitement  in  the  country  and  animated  debates  in 
Congress.  Yet  the  power  of  the  general  government  to  enter  into  such  an  engage- 
ment was  never  questioned." 

See  also  Story  on  the  Constitution,  §  1508.  United  States  v,  43  Gallons,  8 
Otto,  197.  People  v,  Gerke,  5  Cal.  381.  United  States  v.  Aijona,  120  U.  S.  479. 
In  re  Giacomo,  12  Blatchf.  C.  C.  891.  In  re  Eaine,  14  How.  103.  Bobbins' 
case,  Wharton's  State  Trials,  401 ;  Bee's  Adm.  266.  Case  of  Christiana  Cochrane, 
4  Op^  A.-G.  201. 

'  In  re  Giacomo,  12  Blatchf.  C.  C.  891.  The  fourth  article  secures  the  people 
a^^rainst  unreasonable  searches  and  seizures,  and  the  improper  issuance  of  warrants. 
Article  5  relates  to  the  prosecution  and  punishment  of  eriminal  offences  in  the 
United  States.  1  Wharton's  Cr.  Law,  §  271,  9th  ed.,  pp.  297,  298.  United 
Btotes  V,  Dawson,  15  How.  467.    4  Op.  201,  Kelson,  1848. 
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to  have  been  confined  to  the  i^ecovery  of  deserting  seamen. 
After  the  acquisition  of  Florida  by  the  United  States,  negotia- 
tions with  Spain  for  the  surrender  of  fugitives  from  justice 
ceased,  until  a  very  late  day.  With  Prance,  they  were  not 
begun  until  1843,  in  which  year  a  treaty  was  concluded.  In 
the  same  year  they  were  commenced  with  Prussia ;  in  1844 
with  Belgium;  in  1846  with  Austria;  in  1850  with  Switzer- 
land; in  1851  with  Holland;  in  1858  with  Sweden  and  Nor- 
way. But  the  early  negotiations  with  Great  Britain,  Spain,  and 
Mexico  did  not  relate  solely  to  the  rendition  of  fugitives  from 
justice.  They  touched  more  especially  the  recovery  of  fugi- 
tive slaves,  which,  while  it  gave  an  additional  incentive  to  this 
government  in  its  efforts  to  conclude  treaties,  obstructed  and 
often  frustrated  its  negotiations. 

§  76.  East  Florida. — The  first  attempt  which  we  find  on 
the  part  of  the  United  States  to  negotiate  a  treaty  of  extradi- 
tion, arose  out  of  the  escape  of  fugitive  criminals  and  slaves 
into  the  Spanish  territory  of  Florida.  We  find  a  letter  of  Mr. 
Jay,  Secretary  of  the  United  States  for  Foreign  Affairs,  to  the 
Spanish  minister,  of  the  16th  of  September,  1788,  written  in 
obedience  to  the  orders  of  Congress,  and  enclosing  an  extract 
from  the  minutes  of  the  House  of  Assembly  of  Georgia,  to- 
gether with  an  extract  from  a  letter  of  the  Governor  of 
Florida,  representing  the  inconveniences  which  the  States 
bordering  on  his  Catholic  Majesty's  dominions  experienced 
from  the  asylum  there  afforded  to  fugitive  negroes  from  the 
United  States.  Mr.  Jay  said  that  the  American  charg^  d'af- 
faires at  Madrid  had  been  instructed  to  request  that  orders  be 
given  to  the  Governor  of  Florida  to  surrender  such  fugitives, 
the  United  States  practising  reciprocity.^  On  the  19th  of  the 
same  month  the  Spanish  minister  replied  that,  if  Congress 
would  assure  him  reciprocity  he  stood  ready  to  conclude,  in 
the  name  of  his  Majesty,  an  agreement  ^^  that  there  shall  not 
be  protected  nor  countenanced  in  the  dominions  of  the  one  nor 
of  the  other  the  malefactors  who  have  fled  or  retired  from  the 
one  or  the  other,  and  that  their  persons  shall  be  apprehended 

1  MSS.  Dept.  of  Steta. 


TREATIB&  85 

and  delivered  as  soon  as  demanded,  with  all  fheir  effects^ 
goods,  money,  or  vessels,  which  they  may  have  taken  with 
them,  their  own  or  others,  without  delay  or  any  difficulty,  and 
without  other  deduction  than  that  of  the  charges  they  may 
have  occasioned  by  their  being  apprehended  and  delivered, 
proceeding  in  all  things  with  the  greatest  good  faith."  In  the 
same  communication  the  minister  called  attention  to  several 
cases  of  murder  in  Florida,  in  which  the  culprits  had  taken 
refuge  in  the  United  States.^  The  negotiations  thus  begun 
were  interrupted  by  the  organization  of  the  Federal  govern- 
ment under  the  Constitution.^ 

§  76.  Gtoagrove  Agreement  —  On  the  28th  of  August,  1790, 
the  Governor  of  East  Florida  wrote  to  Mr.  Jefferson,  then 
Secretary  of  State,  that  he  had  received  the  king's  orders  not 
to  permit,  on  any  pretext,  fugitive  slaves  from  the  United 
States  to  introduce  themselves  into  that  province.^  Finally,  a 
mutual  agreement  on  the  subject  was  concluded  by  James 
Seagrove,  a  commissioner  on  the  part  of  the  United  States, 
and  the  Governor  of  East  Florida.^    To  what  extent,  if  at 

1  MSS.  Dept  of  State. 
'  Dip.  Cor.  vol.  iii.  p.  885. 
s  MSS.  Dept  of  State. 

*  Mr.  Jeffenon,  Sec  of  State,  to  the  GoTemon  of  South  Carolina  and  GeoTgia. 
KSS.  Dept.  of  8tat&     The  agreement  was  as  foUowa  :  — 

St.  Augustine  in  Florida,  Aug*  2^  IWX. 

The  foUowing  is  delivered  by  James  Seagrotre,  Commissioner  on  the  t^art  of  the 
United  States,  to  his  Excellency  Don  Juan  Nepomuceno  de  Quesada,  Goyemor  of 
the  Province  of  East  Florida,  4c.,  for  his  concurrence. 

That  in  order  to  prevent  fngitive  slaves  from  the  United  States  taking  shelter 
in  Florida,  his  Excellency  the  Governor  will  be  pleased  to  issue  his  proclamation 
ordering  all  ofScers,  civil  and  military,  within  this  colony,  but  particularly  those 
on  the  river  St.  Mary's,  to  stop  all  such  fugitive  slaves,  and  without  delay  convey 
them  to  the  Spanish  post  on  Amelia  Island ;  there  to  be  detained  until  a  person 
properly  authorized  by  the  United  States  shall  there  call  and  receive  them.  Pay- 
ing at  the  same  time  a  reasonable  price  for  their  maintenance,  and  also  expense  of 
conveying  from  the  place  where  taken  to  the  place  of  confinement  The  sum  to 
be  a^rreed  on  by  his  Excellency  and  the  Commissioner. 

That  notice  be  given  as  soon  as  possible  by  the  officer  oommanding  at  Amelia, 
to  the  oommanding  officer  at  the  American  post  on  St.  Mary's,  when  any  fugitive 
slaves  from  the  United  States  are  under  his  care. 

That  his  Excellency  would  be  pleased  to  issue  severe  orders  against  any  person 
harbouring  or  concealing  such  fugitive  slaves  ;  bat  that  they  be  obliged  to  make 
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all,  the  Seagrove  agreement  ^as  ever  executed  is  not  dis- 
closed. It  is,  however,  shown  by  certain  letters  of  Edmund 
Randolph,  when  Secretary  of  State,  that  mutual  charges  were 
made  by  the  Governors  of  Georgia  and  East  Florida  against 

them  prisoners,  and  deliver  them  withoat  delay  to  the  nearest  Spanish  post,  and 

from  thence  to  be  conveyed  to  the  general  place  for  receiving  them  at  Amelia. 
That  his  Excellency  will  be  pleased  to  order  that  all  fugitive  slaves  belonging 

to  the  United  States,  who  have  taken  shelter  in  Florida  since  the  date  of  his 

Catholic  Majesty's  order  on  that  head,  be  immediately  restored  on  the  preceding 

terms. 

The  Commissioner  is  ready  to  confer  on,  and  explain  any  matter  relative  to  the 

preceding,  being  with  all  possible  respect 

His  Excellency's  devoted  very  humi^  serv*. 

Ja?  Skagrovk. 

To  his  Excellency,  D?  Juan  Nepomnceno  de  Qaesada,  Governor  and  Commander- 
in-Chief  of  the  Province  of  East  Florida,  &c.,  at  St.  Augustine. 

The  following  is  a  translation  of  Governor  Quesada's  reply  to  the  preceding  : 

The  Governor  of  East  Florida  answers  as  follows  to  what  has  been  proposed  by 
James  Seagrove,  Esquire  (authorized  for  the  purpose  by  a  credential  letter  from 
his  Excellency  Thomas  Jefierson,  Secretary  of  State  to  the  United  States  of 
America),  regarding  the  negro  slaves  who  may  escape  from  said  nation  to  this 
Province. 

Immediately  on  the  receipt  of  the  royal  schedule  ordering  that  the  freedom 
that  used  to  be  granted  to  runaway  negroes  should  cease,  the  necessary  proclama- 
tion was  issued  and  the  proper  directions  forwarded  to  the  river  St.  Mary's. 

It  is  not  for  the  present  convenient  that  the  deposit  of  such  runaways  should 
be  at  Amelia  Island.  I  think  that  this  town  is  the  securest  and  most  proper 
place. 

It  remains  at  the  option  of  the  Gentleman  Commissioner  whether  said  runaways 
shall  be  employed  in  the  public  works  (in  which  case  nothing  will  be  chai^ged  for 
their  mainteiiance)  or  he  appoint  an  attorney  here  to  take  chai^  of  them,  their 
labour,  substance  [subsistence]  and  remitment  to  the  owners,  in  any  manner  he 
may  think  proper.  But  if  the  aforesaid  Commissioner  wishes  that  the  runaways 
should  be  kept  in  prison,  without  working,  the  owners  must  pay  for  the  mainten- 
ance administered,  and  likewise  allow  a  reasonable  gratification  to  the  soldiers  or 
sailors  which  the  government,  if  required,  will  furnish  to  conduct  them  to  the 
frontiers. 

Every  claimer  must  prove  his  property  in  the  negroes  reclaimed,  either  by  a 
certificate  of  the  government,  or  by  other  documents  sufficiently  proving  his  law- 
ful right. 

An  order  will  be  issued  fixing  a  penalty  on  any  inhabitant  who  will  harbour  a 
fugitive  slave. 

There  is  no  account  of  even  a  single  slave  being  in  the  Province,  who  fled  from 
the  United  States,  within  the  term  that  passed  from  the  date  of  the  royal  schedule 
in  question  to  the  promulgation  of  it  in  Florida.     But  even  in  case  there  were 
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each  other  of  refusals  to  give  effect  to  the  arrangement ;  and 
in  1796  we  find  Mr.  Pickering,  who  had  succeeded  Randolph 
as  Secretary  of  State,  authorizing  Mr.  Seagrove,  the  negotiator 
of  the  agreement  of  1792,  to  confer  with  the  Governor  of  East 
Florida,  with  a  view  to  devise  measures  for  the  surrender  of 
fugitive  slaves.^ 

§  77.  Spain.  —  The  negotiations  begun  by  Mr.  Jay  with 
the  Spanish  minister  were  taken  up  in  1792  by  Mr.  Jefferson, 
but  on  different  lines.^  The  subject  was  brought  up  by 
Governor  Pinckney  of  South  Carolina,  who  transmitted  to 
President  Washington  an  application  to  the  Governor  of  East 
Florida  for  the  surrender  of  certain  forgers  of  the  securities 
of  South  Carolina,  who  had  taken  refuge  in  the  Spanish  prov- 
ince. This  application  having  been  referred  to  Mr.  Jefferson, 
he  advised  the  President,  as  we  have  seen,  that  it  ought  not 
to  be  supported  by  the  government  of  the  United  States.'  At 
the  same  time,  however,  Mr.  Jefferson  submitted  to  the  Presi- 
dent a  project  of  a  convention  with  Spain  for  the  mutual 
surrender  of  fugitives,  together  with  extended  observations 
upon  the  principles  which  should  govern  such  an  arrange- 
ment This  project  included  only  the  crime  of  ^^  murder,  of 
malice  prepense,  not  of  the  nature  of  treason."  In  respect  to 
forgers  it  merely  provided  that  there  should  be  a  civil  action 
for  damages  against  them  in  the  courts  of  the  country  of 

such  fngitivea,  it  is  the  opinion  of  goveroment  that  they  ought  not  to  be  restored, 
nor  can  it  be  agreed  to  withoat  an  express  order  from  the  King. 

[Signed] 

Juan  Nepomuceno  de  Qubsada.. 
8t  Attgnstine  in  Florida,  Angost  6,  1791. 

In  this  relation,  see  "  Articles  of  Conyentiou,  Treaty,  and  Pacification  stipu- 
lated and  agreed  on  by  the  Spanish  nation  with  the  Talapuche  Indians,  at  the 
Congress  held  for  this  purpose  in  the  Fort  of  Pensacola,  the  capital  of  West 
Florida,  on  the  81st  day  of  May  and  1st  of  June,  1784.**  1  Am.  State  Papers, 
FoU  For.  Sel.,  pp.  27S,  279. 

1  Mr.  Randolph,  Sec.  of  State,  to  Spanish  Commissioners,  July  81, 1794.  Same 
to  Gov.  of  Geoi^a,  July  81,  1794.  Same  to  Same,  Dec.  26, 1794.  Mr.  Pickering, 
Sec.  of  State,  to  Mr.  Jaudens,  Sp.  Com.,  Dec.  81,  1794.  Mr.  Pickering  to  Mr. 
Pinckney,  U.  S.  Min.  at  Madrid,  Sept.  23,  1795.    All  MSS.  Dept.  of  State. 

•  Supra,  I  75. 

s  Supra.  Also  Mr.  Jefferson  to  Got.  Pinckney,  April  1,  1792 ;  MSS.  Dept. 
ofStote. 
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refuge.  No  reference  was  made  to  Blaves,  other  than  that 
which  may  be  implied  from  the  very  restricted  provision  that 
the  courts  of  each  country  should  be  open  to  the  inhabitants 
of  the  other  for  the  recovery,  by  a  civil  action,  of  property,  or 
the  value  thereof,  ^^  carried  away  from  any  person  inhabiting 
the  one,  by  any  person  fled  therefrom  and  found  in  the  other,'* 
This  provision  would  not  cover  the  ordinary  case  of  a  fugitive 
slave.  Nor  is  any  reference  made  to  the  recovery  of  slaves 
in  Mr.  Jeffersou^s  observations.  In  respect  to  the  bringing 
of  civil  actions  for  the  recovery  of  property,  the  project  con- 
tained the  following  provision  :  ^  Tlie  time  between  the  flight 
and  the  commencement  of  the  action  shall  be  counted  but  as 
one  day  under  any  act  of  limitations."^  The  project  and  obser- 
vations were  approved  by  President  Washington  in  a  memor- 
andum in  his  own  handwriting,  with,  however,  two  suggestions^ 
one  as  to  forgers,  and  the  other  as  to  the  limitation  touching 
civil  actions.^  In  accordance  with  the  President's  suggestion, 
the  last  clause  of  the  project  was  altered  so  as  to  read :  ^  If 
tlie  time  between  the  flight  and  the  commencement  of  the  ac- 
tion exceed  not years,  it  shall  be  counted  but  as  one  day 

under  any  act  of  limitations."  As  amended  the  project  and 
the  observations  were  sent  to  Messrs.  Carmichael  and  Short, 
the  diplomatic  representatives  of  the  United  States  at  Madrid.^ 

1  MSS.  Dept.  of  State. 

*  MSS.  Dept.  of  state.  The  memorandam  of  President  Washington  is  as 
follows :  — 

'*  The  Secretary  of  State  :  —  The  President  of  the  United  States  has  at- 
tentively considered  the  '  Project  of  a  Convention  with  the  Spanish  Provinces,' 
which  was  submitted  to  him  by  the  Secretary  of  State,  and  informs  the  Secretary 
that  the  same  meets  his  approbation.  The  President,  however,  thinks  it  proper 
to  observe,  that  in  perusing  the  before-mentioned  project,  some  doubts  arose  in 
his  mind  as  to  the  expediency  of  two  points  mentioned  therein.  The  one  relative 
to  instituting  a  civil  instead  of  a  criminal  process  against  Foigers,  who  generally, 
if  not  always,  are  possessed  of  little  property;  the  other  respecting  the  unlimUed 
time  in  which  a  person  may  be  liable  to  an  action. 

'*  By  expressing  these  queries,  the  President  would  not  be  understood  as  ob- 
jecting to  the  points  touched  ni)on ;  he  only  wishes  to  draw  the  Secretary's  further 
attention  to  them,  and  if  he  should,  upon  re-consideration,  think  it  right  for  them 
to  stand  upon  their  present  footing,  the  President  acquiesces  therein. 

"  March  25th,  1792." 

*  1  Am.  State  Papers,  Fol.,  For.  Bel.,  257. 
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Their  n^otiations  were  unproductiye  of  result,  and  they  were 
succeeded  bj  Thomas  Pinckney,  who,  on  the  27  th  of  October, 
1795,  concluded  a  treaty.  This  instrument  contained  no  pro- 
vision on  the  subject  of  extradition,  on  which  the  negotiators 
failed  to  reach  an  agreement.  It  appears  by  notes  of  Mr. 
Pinckney,  that  the  Prince  of  Peace,  who  signed  the  treaty  on 
the  part  of  Spain,  proposed  a  stipulation  for  the  surrender  of 
all  ^^  malhechores  "  (malefactors)  as  well  as  of  fugitive  slaves. 
Mr.  Pinckney  regarded  this  provision  as  too  comprehensive 
and  indefinite,  saying  that  slaves  were  comprehended  in  the 
provision  proposed  by  him  for  the  recovery  of  property,  and 
(following  the  line  of  his  instructions)  that  murder  was  the 
only  crime  that  merited  the  vengeance  of  nations.^  By  un- 
published notes  of  Mr.  Pinckney  it  appears  that  the  Prince  of 
Peace,  in  his  project,  proposed  not  only  that  all  transgressors 
should  be  given  up,  but  also  that  it  should  be  done  "  upon  a 
single  demand."  Mr.  Pinckney  in  turn  proposed  that  the 
demand,  besides  being  confined  to  murder,  should  be  ^^  sup- 
ported by  testimony  of  the  commission  of  the  crime  which 
would  be  sufficient  in  the  country  to  which  the  fugitive  has 
flown  to  cause  him  to  be  arrested  and  brought  before  the 
tribunals  of  justice  if  the  crime  had  there  been  committed."  * 
On  the  23d  of  September,  1795,  Mr.  Pickering,  then  Secretary 
of  State,  in  a  despatch  which  had  not  been  received  by 
Mr.  Pinckney  at  the  date  of  the  conclusion  of  the  treaty, 
instructed  him  to  secure  the  insertion  in  it  of  a  provision 
similar  to  the  extradition  article  of  the  treaty  between  the 
United  States  and  Great  Britain  of  1794,  with  the  addition 
of  "  the  privilege  of  suing,  in  civil  actions,  debtors  or  other 
fugitives  for  the  debts  they  owe  or  the  property  they  carry 
with  them,"  as  proposed  by  Mr.  Jefferson.' 

§  78.  Great  Britain.  —  The  treaty  with  Great  Britain  of 
1794  was  the  first  concluded  by  the  United  States  with  any 
foreign  power,  that  contained  a  provision  for  the  surrender 
of  criminals.    It  included  (article  27)  only  murder  and  for* 

1  1  Am.  State  Papers,  FoL,  For.  Kel.,  541,  542. 
>  Desp.  from  Madrid,  toL  0 ;  MSa  Dept.  of  State, 
s  MSB.  Dept.  of  State. 
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gery,  and,  being  limited  in  duration  to  a  period  of  twelve 
years  from  the  date  of  the  exchange  of  ratifications,  expired 
in  1807.  The  surrender,  under  its  provisions,  of  one  Rob- 
bins,  an  alleged  American  citizen  of  whose  citizenship  proof 
has  never  been  furnished,  upon  the  order  of  President  Jolm 
Adams,  created  great  popular  excitement  and  materially  con- 
tributed to  the  overthrow  of  his  administration.^  No  attempt 
to  negotiate  a  new  treaty  appears  to  have  been  made  until  1824, 
when  Mr.  Bush  was  minister  of  the  United  States  at  London. 
In  the  course  of  the  negotiations,  the  British  plenipotentiaries, 
Mr.  Huskisson  and  Mr.  Stratford  Canning,  on  the  9th  of  July, 
of  that  year,  submitted  the  substance  of  nine  articles  for  a 
general  treaty  which  they  were  prepared  to  sign,  the  first  of 
which  was :  "  Mutual  delivery  of  criminals,  the  subjects  or 
citizens  of  either  party,  taking  refuge  within  the  dominions 
of  the  other."  In  the  same  month  the  negotiations  were 
broken  off ;  and  they  were  not  renewed  until  1826,  when 
Mr.  Gallatin  went  as  minister  to  London.^  Among  the  sub- 
jects in  regard  to  which  he  was  instructed  to  treat  was  that 
of  the  surrender  of  criminals.  Mr.  Clay,  then  Secretary  of 
State,  approved  the  principle  of  the  article  proposed  by 
Messrs.  Huskisson  and  Canning,  in  1824,  provided  political 
offences  were  excluded,  but  instructed  Mr.  Gallatin  that  if 
any  difficulty  should  be  found  in  reconciling  views  on  the 
subject,  the  27th  article  of  the  Jay  treaty  (1794)  might  be 
reproduced.  But,  said  Mr.  Clay,  if  in  that  respect  the  Presi- 
dent was  willing  that  the  British  proposal  should  be  restricted, 
he  was  willing  to  extend  the  provision  to  deserters  from  the 
military,  naval  and  merchant  service,  and  to  persons  held  to 
labor  or  service.  Mr.  Clay  instructed  Mr.  Gallatin  to  *^  press 
the  matter,  whilst  there  exists  any  prospect  of  a  satisfactory 
arrangement  of  it ; "  and  if  he  could  not  get  a  treaty,  to  try 
to  induce  the  British  government  to  give  directions  to  the 
colonial  authorities  to  afford  facilities  for  the  recovery  of 
fugitives  from  labor ;  or,  if  they  declined  that,  to  interdict 
the  entry  of  any  in  the  future.     But,  should  the  British  ab- 

1  W.  B.  lAwrence,  14  Alb.  L.  J.,  S9-90  ;  Wharton's  State  Trials,  892,  457. 
s  W.  B.  Lawrence,  15  Alb.  L.  J.,  227,  228. 
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Bolutely  refuse,  then  ^^to  make  an  arrangement  embracing 
fugitives  from  justice,  and  deserters,  military  and  maritime, 
with  the  omission  of  persons  escaping  from  labor."  On  the 
2l8t  of  December,  1826,  Mr.  Gallatin  wrote  that  the  British 
government  had  no  objection  to  the  principle  of  surrendering 
fugitive  slaves,  but  that  a  practical  objection  was  made  by 
Mr.  Huskisson,  based  upon  the  obstruction  of  the  courts  and 
the  opposition  of  the  abolition  societies.  Mr.  Clay  replied, 
February  24, 1827,  that  the  legislature  of  Kentucky,  one  of  the 
States  most  affected  by  the  escape  of  fugitive  slaves  into  Upper 
Canada,  had  again,  at  its  last  session,  invoked  the  interposi- 
tion of  the  general  government,  and  as  the  British  plenipo- 
tentiaries were  reported  to  have  admitted  the  correctness  of 
the  principle,  he  hoped  that  a  satisfactory  arrangement  would 
be  made.  At  a  conference  with  the  British  plenipoteutiaries, 
which  took  place  on  June  26, 1827,  Mr.  Gallatin,  in  answer 
to  the  article  proposed  by  the  British  plenipotentiaries  to 
Mr.  Bush  in  1824,  submitted  a  counter*proposition.^  The 
objections  of  the  British  plenipotentiaries  to  the  provisions  as 
to  fugitive  slaves  led  them  to  suggest  a  postponement  of  fur- 
ther discussion  of  the  subject,  to  which  Mr.  Gallatin  assented.* 

^  This  was  as  follows :  — 

"Art.  1.  Agreed  to  in  cases  of  marder  and  forgery  only,  and  excepting  the 
citizens  or  subjects,  natural  born  or  natnralized,  of  the  party  within  whose  domin- 
ions the  criminals  shall  have  taken  refuge.  It  is  further  proposed  to  extend  the 
provisions  of  a  mutual  surrender  — 

"  1.  To  deserters  from  the  militaTy,  naval,  or  merchant  service  of  either  party, 
with  the  same  exception  as  aforesaid,  in  respect  of  citizens  or  subjects  of  either. 

"2.  To  persons  held  to  service  or  labor  under  the  laws  of  either  party  taking 
refuge  in  any  part  of  America,  within  the  dominions  of  the  other." 

The  exception  of  citizens  in  the  first  two  paragraphs  appears  to  have  been  in- 
serted by  Mr.  Gallatin  on  his  own  responsibility,  and  in  consequence  of  the  case 
of  Jonathan  Bobbins.  When  that  case  oocorred  Mr.  Gallatin  was  in  the  House  of 
Representatives  and  bore  a  leading  part  in  the  attacks  on  the  President  He  felt 
little  interest  in  his  instructions  regarding  fugitives,  and  alleged  objections  which 
were  not  accepted  by  Mr.  Clay.  Mr.  Clay  to  Mr.  Gallatin,  Aug.  8,  1826  ;  MSB. 
Dept  of  State. 

>  5  Am.  State  Papers,  Fol.,  For.  Rel.,  pp.  664,  581;  Sen.  Doc.,  18th  Cong.,  2d 
Session,  confidential,  pp.  129, 170;  6  Am.  State  Papers,  Fol.,  685,  705;  Mr.  Clay 
to  Mr.  Gallatin,  Aug.  8,  1826,  MSS.  Dept.  of  State ;  Mr.  Gallatin  to  Mr.  Clay, 
Dec.  21, 1826  ;  MSS.  Desp.  from  England,  vol.  88,  p.  411 ;  Mr.  Clay  to  Mr.  Gtl- 
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In  1828,  the  Hoose  of  Representatives  adopted  a  resolution 
requesting  the  President  to  open  negotiations  with  the  British 
government  for  the  recovery  of  fugitive  slaves  who  made 
their  escape  from  the  United  States  into  Canada.  Mr.  Bar* 
hour,  who  had  been  appointed  minister  to  Loudon,  was  in- 
structed, June  13,  1828,  to  make  such  a  proposal.  The  Earl 
of  Aberdeen,  then  Foreign  Secretary,  wliile  professing  to  be 
favorable  to  the  project  himself,  replied  that  in  the  state  of 
public  feeling  in  England,  which  he  might  say  amounted  to  a 
mania,  in  regard  to  the  subject  of  slavery,  it  was  a  delicate 
matter  to  act  on.    Nothing  was  done.^ 

§  79.  Treaty  of  1842  with  Ghreat  Britain.  —  The  subject  of  an 

extradition  treaty  does  not  appear  to  have  been  discussed 
again  by  the  governments  of  the  United  States  and  Great 
Britain  until  1839.  In  March  of  that  year  the  Biitish  min- 
ister at  Washington,  Mr.  Fox,  made  several  applications  to 
the  Department  of  State  for  the  surrender  of  Canadian  crim- 
inals who  had  taken  refuge  in  Vermont.'  Mr.  Forsyth,  then 
Secretary  of  State,  replied  that,  in  the  absence  of  a  treaty,  the 
President  was  without  authority  to  comply  with  the  requests, 
but  that  the  government  of  the  United  States  was  ready  to 
open  a  negotiation  on  the  subject.^  Acting  upon  this  invita* 
tion,  Mr.  Fox  submitted,  August  12,  1840,  a  draft  of  a  con« 
vention.^     Here  the  matter  appears  to  have  been  dropped 

latin,  Feb.  24,  1827 ;  MSS.  Inst,  Gr.  Br.,  vol.  it.,  p.  254 ;  6  Am.  SUte  Papen, 
685,  705 ;  W.  B.  Lawrence,  15  Alb.  L.  J.,  227-228. 

I  Lawrence's  Wheaton,  ed.  1863,  note  78,  pp.  242,  248  ;  15  Alb.  L.  J.  227 
228. 

s  StiprOf  S  48. 

•  Mr.  Forsyth,  Sec.  of  SUte,  to  Mr.  Fox,  March  20,  1839 ;  MSa  Notes, 
Gr.  Br. 

^  The  material  parts  of  this  draft  are  aa  follows :  — 

"Article  1.  —  It  is  hereby  stipulated  and  agreed,  that  fh>m  and  after  the 
imtification  of  the  present  convention,  all  British  subjects  who  shall  stand 
charged  by  deposition  upon  oath  made  before  the  constituted  authorities  in  the 
British  possessions  in  North  America  with  having  committed  the  crimes  of 
murder,  malicious  maiming  of  the  person,  assault  with  intent  to  murder  or 
maim,  rape,  burglary,  arson,  burning  of  boats  or  vessels  of  any  description, 
and  foi^^ry,  within  the  said  possessions,  and  who  shall  have  fled  from  justice, 
and  shall  have  taken  refuge  within  the  United  States ;  and  all  citizens  of  the 
Uaiied  States  who  shall  stand  charged  by  depoaitioD  upon  oath  made  before 
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antil  Mr.  Webster  became  Secretary  of  State.  The  negotia- 
tions which  he  conducted  with  Lord  Ashburton  for  a  compre- 
hensive settlement  of  difiFerences  between  the  two  countries 
included  the  subject  of  extradition,  and  in  the  tenth  article  of 
the  treaty  concluded  on  August  9, 1842,  provision  was  made  for 
the  surrender  of  fugitive  criminals  charged  with  the  crimes  of 
murder,  assault  with  intent  to  commit  murder,  piracy,  arson, 
robbery,  forgery,  or  the  utterance  of  forged  paper.  After 
this  treaty  went  into  effect,  many  difficulties  were  encountered 
in  its  execution,  especially  in  England  and  the  British  do- 
minions, owing  to  the  lack  of  proper  provisions  for  carrying 
it  into  operation,^  and  to  the  controversies  which  arose  in  re- 
spect to  fugitive  slaves,  whose  surrender,  even  when  they  were 
charged  with  treaty  offences,  was  always  avoided.  In  the 
incomplete  and  uncertain  state  of  the  law,  the  judicial  magis- 
trates always  found  a  legal  ground  for  their  discharge.' 

the  anthorities  of  the  United  States,  with  the  afore-mentioned  crimes  of  murder, 
malicious  maiming  of  the  person,  a&sault  with  intent  to  murder  or  maim,  rape, 
bnrglaiy,  arson,  burning  of  boats  or  vessels  of  any  description,  and  forgery,  and 
who  shall  have  fled  from  justice,  and  shaU  have  taken  refuge  within  tlie  British 
possessions  in  North  America,  shall,  on  requisition  made  by  one  of  the  Govoniors 
of  the  British  Provinces  in  North  America  to  the  government  of  the  United  States 
on  the  one  hand,  or  on  requisition  made  by  the  government  of  the  United  States 
to  one  of  the  Governors  of  the  British  Provinces  in  North  America  on  the  other 
hand,  be  delivered  up  to  the  ret^uiring  party  to  be  dealt  with  according  to  law. 

*'  Article  2.  —  The  high  contracting  parties  further  agree  that  all  persons  en- 
rolled in  the  military  service  of  the  British  crown,  or  in  that  of  the  United  States, 
and  who  shall  desert  therefrom,  and  shall  take  refuge  within  the  United  States 
(?  or  within  the  British  possessions  in  North  America)  respectively,  shall,  when 
demanded  in  the  manner  prescribed  in  the  preceding  article,  with  respect  to 
persons  charged  with  criminal  offences,  be  delivered  up  by  the  party  in  whose 
territory  they  shall  have  taken  refuge,  to  the  party  making  the  demand. 

"  Article  8.  —  It  is  agreed  that  aU  expenses  which  may  be  incurred  in  the 
apprehension  and  surrender  of  a  fugitive,  claimed  in  virtue  of  either  of  the  two 
preceding  articles,  shall  be  defrayed  by  that  party  who  shall  have  made  the  requi- 
sition and  to  whom  the  fugitive  shall  have  been  given  up. 

"  Article  4.  —  The  high  contracting  parties  reserve  to  themselves  the  right  of 
putting  an  end  to  the  present  convention,  whenever  either  of  them  shall  think  fit 
80  to  do,  upon  giving  Mix  months  previous  notice  to  that  effect*'  Mr.  Fox  to  Mr. 
Forsyth,  August  12,  1840  ;  MSS.  Notes,  Br.  Leg. 

1  Sen.  I>oc&,  28th  Cong.  1st  sess.,  vol  iv.  [210].  Mr.  EvereU  to  Mr.  Cal- 
houn, June  8, 1844  ;  MSS.  Dept.  of  SUte. 

*  Mr.  Calhoun  to  Mr.  Everett,  Aug.  7,  1844 ;  MSS.  Imit,  Gr.  Br.    Same  to 
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§  80.  Negotiatioiis  with  Great  Britain  sinoe  1842.  —  In  1852, 
Mr.  Abbott  Lawrence,  then  minister  of  the  United  States  at 
London,  wrote  to  Mr.  Webster  that,  since  his  residence  in 
England,  there  had  been  several  cases  of  theft  and  embezzle- 
ment in  the  United  States  in  which  the  culprits  had  found 
refuge  in  England.  He  had  on  several  occasions  conversed 
on  the  subject  with  the  law  officers  of  the  crown  and  the 
Attorney-General  of  Ireland,  and  had  no  doubt  that  a  supple- 
mentary treaty  to  cover  such  cases  could  be  negotiated.  The 
Attorney-General  of  Ireland  had  suggested  that  the  treaty 
should  be  made  to  apply  to  ^^  crimes  and  offences  '*  generally, 
and  that  the  methods  of  recovering  fugitives  should  be  made 
easier.  Mr.  Lawrence  requested  instructions  on  the  subject,^ 
but  none  appear  to  have  been  sent.  In  1855  interviews  were 
held  by  Mr.  Buchanan,  then  minister  at  London,  with  Lord 
Clarendon,  on  the  subject  of  the  restoration  of  deserters  from 
merchant  vessels  and  ships-of-war,  and  the  return  of  persons 
guilty  of  murder,  mutiny,  and  other  high  crimes  on  board  of 
merchant  vessels  on  the  high  seas.^  These  negotiations  were 
unproductive  of  result.^  Other  negotiations  have  since  taken 
place,  a  detailed  history  of  which  would  be  tedious  and  un- 
profitable. In  response  to  a  resolution  of  the  House  of  Rep- 
resentatives of  February  6,  1884,  requesting  information 
respecting  extradition  as  between  the  United  States  and 
Great  Britain,  Mr.  Frelinghuysen,  May  12, 1884,  reported : 

^^  If  an  opportunity  for  revision  and  enlargement  of  the  British 
list  be  foand,  this  Department  would  favor  the  addition  of  man- 
slaughter, counterfeiting,  embezzlement  of  public  moneys  or  by 
persons  hired  or  salaried,  larcen}',  peijury,  rape,  abduction,  child- 
stealing,  kidnapping,  burglary,  criminal  destruction  of  a  vessel,  and 

Same,  Jan.  28, 1845 ;  MSS.  Inst,  Gr.  Br.,  Jan.  80,  1844.  Mr.  Benton  presented 
in  the  Senate  a  resolution  of  inqniry  concerning  the  refusal  of  the  British  author- 
ities to  give  up  slaves  under  the  treaty,  coupled  with  another  resolution  to  the 
effect  that  it  was  the  opinion  of  the  Senate  that  the  treaty  ought  to  he  ter- 
minated. Benton's  Abr.,  vol.  xv.  p.  61.  For  speech  of  Mr.  Webster  in  defence 
of  the  treaty,  see  5  Webster's  Works,  139-143  ;  April  6  and  7,  1846. 

1  Mr.  lAWience  to  Mr.  Webster,  May  18, 1852 ;  MSS.  Desp.,  England. 

'  Mr.  Buchanan  to  Mr.  Marcy,  March  9,  1855  :  MSS.  Desp.,  England. 

s  Mr.  Cass,  Sec.  of  Stete,  to  Mr.  DaUaa,  Oct  8, 1860 ;  MSS.  Inst.,  6r.  Br. 
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mutiny  or  revolt  on  shipboard,  all  of  which  are  found  specified  and 
appropriately  defined  in  the  later  extradition  treaties  of  the  United 
States  with  other  countries."  ^ 

Negotiations  were  then  in  progress  between  the  two  countries 
for  a  new  treaty,^  but  none  was  concluded  until  the  25th  of 
June,  1886.  On  that  day  the  minister  of  the  United  States 
at  London,  Mr.  Phelps,  and  Lord  Bosebery,  signed  a  conven- 
tion, extending  tlie  provisions  of  the  tenth  article  of  the  treaty 
of  1842  so  as  to  comprehend  the  following  additional  crimes : 
"  (1)  Manslaughter ;  (2)  burglary ;  (3)  embezzlement  or  lar- 
ceny of  the  value  of  fifty  dollars,  or  ten  pounds,  and  upwards  ; 
(4)  malicious  injuries  to  property  whereby  the  life  of  any  per- 
son shall  be  endangered,  if  such  injuries  constitute  a  crime 
according  to  the  laws  of  both  the  high  contracting  parties.'^ ' 
To  the  exchange  of  the  ratifications  of  this  treaty  the  Senate, 
on  February  1, 1889,  refused  to  give  its  advice  and  consent. 
The  whole  matter  has  at  last  been  comprehensively  settled 
by  a  convention  concluded  at  Washington,  July  15, 1889.  It 
adds  to  the  treaty  of  1842,  to  which  it  is  supplementary,  a 
long  list  of  offences,  and  renders  the  relations  between  the 
United  States  and  Great  Britain,  in  respect  to  extradition, 
more  satisfactory  than  those  between  the  United  States  and 
any  other  government. 

§  81.  Mealoo.  —  The  earliest  negotiations  between  the 
United  States  and  Mexico  included  extradition,  the  other 
subjects  being  commerce  and  navigation  and  the  delimitation 
of  the  boundary.  On  July  10, 1826,  a  treaty  was  concluded  be- 
tween the  two  countries  at  the  city  of  Mexico,  the  thirty-third 
article  of  which  provided  for  the  recovery  of  fugitive  slaves,  and, 
in  respect  to*  fugitives  from  justice,  repeated  the  terms  of  the 
twenty-seventh  article  of  the  treaty  between  the  United  States 
and  Oreat  Britain  of  1794,  except  that  while  the  latter  treaty 

1  Honm  Ex.  Doc.,  No.  156,  48th  Cong.,  Ist  sess.  See  also  18  Alb.  L.  J.  188. 
20  North  Am.  Review,  540.  Reaolation  of  Legislatare  of  Michigan,  of  Feb.  14, 
1871,  asking  for  an  extension  of  the  list  of  offences.  Sen.  Misc.  Doc.,  No.  80, 
4lRt  Cong.  8d  sess. 

>  For.  Rel.,  1888,  part  2,  p.  1780. 

•  For.  Bel,  1888,  part  2,  p.  1748. 
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stipulated  that  the  delivery  of  fugitives  should  be  granted  on 
the  production  of  such  evidence  as  would  justify  their  apprehen- 
sion and  commitment  for  trial  in  the  country  of  refuge,  if  the 
offence  charged  had  there  been  committed,  the  Mexican  treaty 
employed  the  words  apprehension  or  commitment  for  trial. 
The  ratifications  of  this  treaty  not  having  been  exchanged,  a 
similar  convention  was  signed  on  February  14, 1828,  of  which 
the  thirty -third  article  was  identical  with  that  bearing  the  same 
number  in  the  treaty  of  1826.  The  treaty  of  1828  was  never 
ratified,  owing  to  conditions  affixed  by  the  Senate,  though  not 
in  reference  to  the  extradition  clause ;  and  the  commercial 
treaty  concluded  in  1881,  which  went  into  effect,  contained 
no  provision  either  on  the  subject  of  the  recovery  of  slaves 
or  of  the  delivery  of  fugitives  from  justice.^  On  July  6, 1849, 
Mr.  de  la  Rosa,  Mexican  minister  at  Washington,  proposed 
to  Mr.  Clayton,  then  Secretary  of  State,  the  conclusion  of  a 
separate  treaty  of  extradition.  To  this  proposal  Mr.  Clayton 
assented,  and  on  the  20th  of  the  succeeding  January  the  min- 
ister presented  a  draft.  It  included  murder,  robbery,  bur- 
glary, rape,  forgery,  arson,  embezzlement,  and  other  crimes.* 
Mr.  Clayton  accepted  the  list  of  offences,  but  proposed  a  pro- 
vision for  the  surrender  of  slaves,  saying  that  "  without  some 
such  article  it  is  not  probable  that  the  President  or  Senate  of 
the  United  States  would  sanction  the  convention."  •  The  Mex- 
ican minister  replied  that  there  were  laws  in  Mexico  which 
forbade  the  enactment  of  such  an  article,  and  that  the  Con- 
gress could  not  be  persuaded  to  repeal  them.*  Mr.  Clayton 
then  proposed  to  add  to  the  list  of  crimes  contained  in  the 
Mexican  minister's  draft,  voluntary  manslaughter,  kidnapping 
free  persons,  larceny  to  the  amount  of  $500,  passing  counter* 
feit  coin  and  money,  stealing  money  from  the  mails  or  post- 
offices,  and  mayhem.^  These  the  Mexican  minister  accepted ; 
and  he  in  turn  proposed  the  inclusion  of  the  crime  of  cattle- 

1  6  For.  Rel.,  Fol.,  pp.  578-618.    8  Ex.  Jour.,  670. 
t  MSS.  Notes,  Hex.  Leg. 
>  MSS.  Notes,  Mexico. 

*  MSS.  Notes,  Mex.  Leg.,  Jaly  6,  1850. 

*  MSS.  Notes,  Mexico^  July  16, 1850. 
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stealing  and  a  provision  for  the  return  of  stolen  cattle.  The 
convention  thus  negotiated  was  signed  by  Mr.  Clayton  and 
Mr.  de  la  Rosa  on  July  20, 1850.  On  the  same  day  President 
Fillmore  transmitted  it  to  the  Senate,  saying :  '^  The  length 
of  the  boundary  line  between  the  two  countries,  extending  as 
it  does  from  the  Pacific  to  the  Oulf ,  renders  such  a  conven- 
tion indispensable  to  the  maintenance  of  good  order  and  the 
amicable  relations  now  so  happily  subsisting  between  the 
sister  republics."  ^  No  definitive  action  appears  to  have  been 
taken  by  the  Senate  on  this  treaty.  It  was  several  times 
reported  by  the  Committee  on  Foreign  Relations  without 
amendment,  the  last  time  on  January  24,  1854,  after  which 
nothing  in  regard  to  it  is  found.*  In  December,  1861,  a  con- 
vention was  concluded  which  excludes  the  delivery  of  slaves. 
This  treaty  was  ratified  and  is  still  in  force. 

4.  Rules  of  Construction. 

§  82.  Treaty  a  Law.  —  A  treaty  constitutionally  concluded 
and  ratified  is,  subject  to  the  provisions  of  the  Federal  Consti- 
tution, the  supreme  law  of  the  land,  abrogating  all  prior  in- 
consistent laws,  whether  national  or  State,  and  overriding 
conflicting  provisions  in  the  constitutions  of  the  States.^ 
While  this  is  so,  treaties  are  to  be  viewed  in  two  lights,  that 
of  politics  and  that  of  juridical  law.  The  decision  of  political 
questions  belongs  to  the  political  branch  of  the  government, 
of  the  executive  or  of  Congress,  as  the  case  may  be ;  and 
when  a  political  question  is  so  determined,  the  courts  follow 
that  determination.  Such  was  the  decision  of  the  Supreme 
Court  in  cases  involving  boundary  and  other  questions,  under 
the  treaty  of  1803  with  France,  of  1819  with  Spain,  and  of 
1848  with  Mexico.* 

1  Ex.  Jour.,  vol.  viii.  p.  207. 

*  Ibid.,  vol.  ix.  p.  216. 

*  6  Op.  293»  Gushing  ;  United  States  v.  The  Schooner  Peggy,  1  Cranch,  103  ; 
Ware  v.  Hylton,  3  DaU.  199  ;  8  Op.  417,  Caahing  ;  18  Id.  854,  Akerman ;  Par- 
rott'a  Chinese  Case,  6  Sawy.  349. 

*  See  note  by  writer,  Treaties  and  Conventions  between  United  States  and 
other  Powers,  1776-1887,  pp.  1227,  1228;  Doe  et  al,  v.  Braden,  16  How.  635; 
Foster.v.  Neilson,  2  Pet.  314  ;  The  Amiable  Isabella,  6  Wheat  1  ;  Grisar  9. 

VOL.  1.  —  7 
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§83.  "Favored  Nation"  cianse.  —  Stipulations  of  interna- 
tional extradition,  or  for  the  rendition  of  deserting  seamen, 
stand,  in  every  case,  upon  the  particular  treaty  of  which  they 
are  a  part,  and  are  not  to  be  held  as  being  comprehended  by 
relation  in  the  "  favored  nation  "  clause  of  treaties.^ 

§  84.  Change  in  GoTernment.  —  Changes  in  the  form  of 
government  of  a  country  do  not  abrogate  its  treaties,  pro- 
vided that  it  continues  to  exist  as  a  distinct  and  independent 
nation.  Whether  the  formation  bv  several  states  of  a  federal 
government  affects  their  individual  obligations  under  their 
former  treaties,  may  depend  both  upon  the  character  of  the 
treaty  and  of  the  government  so  formed.  In  the  establish- 
ment of  the  German  empire  provision  was  made  for  the  con- 
tinuance in  force  of  some  of  the  treaties  of  the  several  states. 
Among  these  were  the  treaties  of  extradition,  under  which 
criminals  are  still  demanded  and  delivered  up.  The  demands, 
however,  are  presented  by  the  national  government  of  the  one 
country  to  that  of  the  other.* 

§  85.  Date  of  taking  Effect.  —  The  date  at  which  a  treaty  is 
to  take  effect  is  sometimes  expressly  provided  in  the  instru- 
ment itself.  In  some  cases  it  is  the  date  of  the  exchange  of 
ratifications ;  in  others,  a  specified  time  after  that  date ;  in 
others,  the  date  of  promulgation  ;  and  in  others  still,  a  speci- 
fied time  after  that  date.  It  has  been  held  that,  where  no 
provision  on  the  subject  is  made,  a  treaty  is  binding  upon  the 
contracting  parties  from  the  date  of  its  signature,  the  ex- 
change in  such  case  having  a  retroactive  effect.*  But  an  ex- 
ception to  this  rule  is  made  in  the  case  of  individual  rights 
vested  prior  to  the  exchange  of  ratifications  and  the  promul- 
gation of  the  treaty.* 

McDowell,  6  Wall.  363 ;  United  States  v.  Yorba,  1  Id.  412  ;  United  Stetes  «. 
Reynes,  9  How.  127  ;  United  States  v.  Pico,  23  Id.  326  :  Davis  v.  The  Parish  of 
Conconlia,  9  Id.  280 ;  United  States  v.  Lynde,  11  Wall  682  ;  Meade  v.  United 
States,  9  Id.  691  ;  5  Op.  67,  Toucey  ;  In  re  Thomas,  12  Blatchf.  370. 

1  1  Op.  148,  155,  Gushing,  1853. 

«  /7ir»  Thomas,  12  Blatchf.  870. 

*  Hylton's  I^easee  v.  Brown,  1  Wash.  C.  C.  844 ;  Davis  v.  Parish  of  Con- 
cordia, 9  How.  280. 

«  United  States  v.  Reyncs,  9  How.  127  ;  Haver  v.  Yaker,  9  Wall.  32.  Bat  see 
tf0-a,  S  86. 


TSSATIES.  99 

§  86.  RetroaotlTely  Operative.  —  The  principle  that  a  treaty 
is  not  to  be  held  to  operate  retroactively  in  respect  to  vested 
rights  does  not  apply  to  conventions  of  extradition.  It  is  a 
general  principle  that  such  conventions  apply  to  offences 
committed  prior  to  their  conclusion,  unless  there  is  an  express 
limitation.^  A  fugitive  has  no  vested  riglit  of  asylum ;  ^  nor 
does  the  provision  in  the  Constitution  of  the  United  States 
against  the  enactment  of  ex  po%t  facto  laws  apply .^  Hence  it 
has  been  held  that  where  a  treaty  provided  that  its  stipula- 
tions should  not  be  applied  to  crimes  ^^  committed  anterior  to 
the  date  hereof,"  and  no  date  for  the  taking  effect  of  the 
treaty  was  specified,  it  was  to  be  regarded  as  being  in  force 
from  the  date  of  its  conclusion.*  And  where  it  was  provided 
that  the  treaty  should  not  apply  to  offences  "  committed  prior 
to  the  date  of  this  treaty,"  and  also  that  it  should  ^'  take 
effect "  twenty  days  after  the  exchange  of  ratifications,  it  was 
held  that  the  treaty  applied  to  an  offence  alleged  to  have  been 
committed  the  day  after  the  date  of  such  exchange ;  the  court 
saying:  "The  reference  in  article  8  (treaty  with  Belgium, 
1874)  was  to  the  date  of  the  treaty,  which  was  either  the  date 
of  the  signing,  or  the  date  of  the  exchange  of  ratifications, 
and  not  the  time  of  its  taking  effect."  ^ 

§  87.  LegUlation  to  Zbcecate.  —  Whether  an  extradition 
treaty  requires  legislation  for  its  execution  by  the  government 
of  the  United  States  is  now  a  speculative  question,  since  gen- 
eral legislation  on  that  subject  is  now  provided.  It  may, 
however,  be  observed  tliat  in  the  discussion  of  this  question 
it  has  not  been  unusual  to  lose  sight  of  the  fundamental  dis- 
tinction between  treaties  in  the  United  States  and  in  many 
other  countries.     While  it  is  a  rule  of  international  law  that 

1  Twias'  Law  of  Nations,  ed.  1884,  p.  411  ;  Foelix,  Droit  int.  priv^  torn.  iL 
§  614,  p.  841 ;  Se\ja8,  El  Derecho  Hispano- Americano,  p.  183  ;  In  re  Angelo  da 
Giacomo,  12  Blatchf.  891 ;  Case  of  Clinton,  Forsyth's  Cases  and  Op.  on  Constit. 
Law,  p.  866. 

*  Inre  Angelo  de  Giacomo,  12  Blatchf.  891. 

<  Id. ;  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Seward,  Jan.  80,  1880  ;  MSS.  Dom. 
Let 

«  Matter  of  Metzger,  6  N.  T.  Leg.  Obs.  88. 

*  In  re  Yander^elpen,  14  Blatchf.  187. 
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an  appeal  cannot  be  made  to  municipal  regulations  as  deter- 
mining or  qualifying  the  dutj  of  a  nation  under  its  treaties,^ 
and  while  in  this  sense  a  treaty  is  always  a  supreme  law,  yet 
in  the  United  States  it  is  also  a  law  in  the  municipal  sense  — 
"  the  supreme  law  of  the  land  '*  —  and  is  to  be  regarded  by 
the  courts  as  equivalent  to  an  act  of  the  legislature,  whenever 
it  is  directly  operative  without  the  aid  of  legislation  *  This 
has  been  held  to  be  the  case  with  extradition  treaties.^ 

§  88.  "Where  a  treaty  is  executed  in  two  or  more  langaages, 
those  of  the  respective  contracting  parties,  each  text  is  re- 
garded as  an  original,  and  as  intended  to  convey  the  same 
meaning  as  the  other> 

6.  Extraterritorial  Jurisdiction. 

§  89.  Doctrine  la  United  States.  —  Where  by  treaty  or  by 
custom  foreign  nations  exercise  in  a  particular  country  extra- 
territorial jurisdiction  through  their  ministers  or  consuls,  it  is 
the  rule  to  regard  the  recovery  of  their  fugitive  subjects, 
charged  with  ordinary  crimes,  as  an  incident  of  such  juris- 
diction. Such  has  been  the  case  with  respect  to  the  domin- 
ions of  the  Ottoman  Porte,  China,  Japan,  and  other  countries 
where  extraterritorial  jurisdiction  is  exercised.*    The  United 

1  15  Op.  501,  Phillips,  Sol. -Gen.,  1875.  Report  on  Extraterritorial  Crime,  by 
J.  B.  Moore. 

>  Foster  v.  Neilson,  2  Pet.  253  ;  United  States  v.  Arredondo,  6  Id.  735 ;  lU 
Parrott,  6  Sawy.  349. 

>  Bee's  Adro.  Rep.,  267  ;  Wharton's  State  Tr.,  892  et  seq,,  speech  of  Marshall ; 
The  British  Prisoners,  1  Wood.  &  M.  66 ;  In  re  Eaioe,  10  N.  Y.  Leg.  Obs.  257  ; 
In  re  Metzger,  5  Id.  83 ;  Matter  of  Metzger,  5  How.  176 ;  Com.  v,  Hawes,  18 
Bush,  697  ;  United  States  v.  Watts,  14  Fed.  Rep.  130  ;  S.  D.  Thompson,  17  Am. 
Law  Rev.  317  ;  United  States  v,  Rauscher,  119  U.  S.  407.  Oanira,  W.  B.  Law- 
rence,  14  Alb.  L.  J.  89,  as  to  treaty  of  1794  with  Great  Britain ;  Matter  of 
Metzger,  1  Barb.  248,  treaty  with  France,  1843  ;  Ex  parte  Van  Horen,  4  DHL  411, 
treaty  with  Belgium,  1874  ;  none  of  these  treaties  containing  any  provision  as  to 
judicial  action.  The  treaty  with  France,  however,  was  involved  in  the  Matter  of 
Metzger,  5  How.  176,  supra. 

*  United  States  v,  Arredondo,  6  Pet.  710  ;  Matter  of  Metzger,  1  Barb.  248. 

•  W.  B.  Lawrence,  15  Alb.  L.  J.  230  ;  Billot,  Traits,  Ac.,  pp.  6,  7.  The  ex- 
traterritorial provisions  in  the  treaties  of  the  United  States  are  as  follows  :  — 

Borneo,  June  28,  1850 :  "  His  Highness  the  Sultan  of  Borneo  agrees  that  in 
all  cases  where  a  citizen  of  the  United  States  shall  be  accused  of  any  crime  com- 
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States,  however,  has  not  generally  sought  to  enjoy  this  privi- 
lege, but  has,  on  the  other  hand,  in  two  cases,  those  of  the 

mitted  in  any  part  of  hii»  Highness's  dominions,  the  person  so  accused  shall  be 
ezdusiyely  tried  and  at^udged  by  the  American  consul,  or  other  officer  duly 
appointed  for  that  purpose  ;  and  in  all  cases  where  disputes  or  differences  may 
arise  between  American  citizens,  or  between  American  citizens  and  the  subjects  of 
his  Highness,  or  between  American  citizens  and  the  citizens  or  subjects  of  any 
other  foreign  power  in  the  dominions  of  the  Sultan  of  Borneo,  the  American 
consul,  or  other  duly  appointed  officer,  shall  have  power  to  hear  and  decide  the 
same,  without  any  interference,  molestation,  or  hindrance  on  the  part  of  any 
authority  of  Borneo,  either  before,  during,  or  after  the  litigation."     (Art.  9. ) 

China,  June  18,  1858  :'*...  Subjects  of  China  guilty  of  any  criminal  act 
toward  citizens  of  the  (Jnited  States  shall  be  punished  by  the  Chinese  authorities 
according  to  the  laws  of  China  ;  and  citizeus  of  the  [Jnited  States,  either  on  shore 
or  in  any  merchant  vessel,  who  may  insult,  trouble,  or  wound  the  persons  or 
iigure  the  property  of  Chinese,  or  commit  any  other  improper  act  in  China,  shall 
be  punished  only  by  the  consul  or  other  public  functionary  thereto  authorized, 
according  to  the  laws  of  the  United  States.  Arrests  in  order  to  trial  may  be 
made  by  either  the  Chinese  or  the  United  States  authorities."     (Art.  11.) 

"  AU  questions  in  regard  to  rights,  whether  of  property  or  person,  ari&ing  be- 
tween citizens  of  the  United  States  in  China  shall  be  subject  to  the  jurisdiction 
and  regulated  by  the  authorities  of  their  own  government ;  and  aU  controversies 
occurring  in  China  between  citizens  of  the  United  States  and  the  subjects  of  any 
other  government  shall  be  regulated  by  the  treaties  existing  between  the  United 
States  and  such  governments,  respectively,  without  interference  on  the  part  of 
China."     (Art.  27.) 

"...  The  local  authorities  of  the  Chinese  government  shall  cause  to  be  appre- 
hended all  mutineers  or  deserters  from  on  board  the  vessels  of  the  United  States 
in  China,  on  being  informed  by  the  consul,  and  will  deliver  them  up  to  the  consuls 
or  other  officer  for  punishment  And  if  crindnals,  subjects  of  China,  take  refuge 
in  the  houses  or  on  board  the  vessels  of  citizens  of  the  United  States,  they  shall 
not  be  harbored  or  concealed,  but  shall  be  delivered  up  to  justice,  on  due  requisi- 
tion by  the  Chinese  local  officers,  addressed  to  those  of  the  United  States.  The 
merchants,  seamen,  and  other  citizens  of  the  United  States  shall  be  under  the 
superintendence  of  the  appropriate  officers  of  their  government."     (Art.  18.) 

CORBA,  May  22,  1882:  "...  Subjects  of  Chosen,  guilty  of  any  criminal  act 
towards  citizens  of  the  United  States,  shall  be  punished  by  the  authorities  of 
Chosen,  according  to  the  laws  of  Chosen ;  and  citizens  of  the  United  States, 
either  on  shore  or  in  any  merchant- vessel,  who  may  insult,  trouble,  or  wound  the 
persons,  or  injure  the  property  of  the  people  of  Chosen,  shall  be  arrested  and  pun- 
ished only  by  the  consul  or  other  public  functionary  of  the  United  States,  thereto 
anthorized  according  to  the  laws  of  the  United  States. 

"  When  controversies  arise  in  the  Kingdom  of  Chosen  between  citizens  of  the 
United  States  and  subjects  of  his  Majesty,  which  need  to  be  examined  and 
decided  by  the  public  officers  of  the  two  nations,  it  is  agreed  between  the  two 
governments  of  the  United  States  and  Chosen,  that  such  cases  shall  be  tried  by 
the  proper  official  of  the  nationality  of  the  defendant,  according  to  the  laws  of 
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Ottoman  Empire  in  1874,^  and  Japan  in  1886,  entered  into 
treaties  of  extradition  with  the   governments  of   countries 

that  nation.  The  properly  authorized  ofScial  of  the  plaintiff's  nationality  shall 
be  freely  permitted  to  attend  the  trial,  and  shall  be  treated  with  the  courtesy  due 
to  his  position.  He  shall  be  granted  all  proper  £Eu:ilities  for  watching  the  pro- 
ceedings in  the  interest  of  justice.  If  he  so  desires,  he  shall  have  the  right  to 
present,  to  examine,  and  to  cross-examine  witnesses.  If  he  is  dissatisfied  with 
the  proceedings,  he  shall  be  permitted  to  protest  against  them  in  detail. 

*Mt  is,  however,  mutually  agreed  and  understood  between  the  high  contracting 
powers,  that  whenever  the  King  of  Chosen  shall  have  so  far  modified  and  reformed 
the  statutes  and  judicial  procedure  of  his  kingdom  that,  in  the  judgment  of  the 
United  States,  they  conform  to  the  laws  and  course  of  justice  in  the  United 
States,  the  right  of  extraterritorial  jurisdiction  over  United  States  citizens  in 
Chosen  shall  be  abandoned,  and  thereafter  United  States  citizens,  when  within 
the  limits  of  the  Kingdom  of  Chosen,  shall  be  subject  to  the  jurisdiction  of  the 
native  authorities.**    (Art.  4. ) 

Japan,  July  29, 1858.  '*  Americans  committing  offences  against  Japanese  shall 
be  tried  in  American  consular  courts,  and  when  guilty  shall  be  punished  accord- 
ing to  American  law.  Japanese  committing  offences  against  Americans  shall  be 
tried  by  the  Japanese  authorities  and  punished  according  to  Ja^^anese  law.  The 
consular  courts  shall  be  open  to  Japanese  creditors,  to  enable  them  to  recover 
their  just  claims  against  American  citizens,  and  the  Japanese  courts  shall  in  like 
manner  be  open  to  American  citizens  for  the  recovery  of  their  just  claims  against 
Japanese. 

"All  claims  for  forfeitures  or  penalties  for  violations  of  this  treaty,  or  of  the 
articles  regulating  trade  which  are  appended  hereunto,  shall  be  sued  for  in  the 
consular  courts,  and  all  recoveries  shall  be  delivered  to  the  Japanese  authorities.'* 
(Art  6.) 

'*  When  requested  by  the  American  consul,  the  Japanese  authorities  will  cause 
the  arrest  of  all  deserters  and  fugitives  from  justice,  receive  in  jail  all  persons 
held  as  prisoners  by  the  consul,  and  give  to  the  consul  such  assistance  as  may  be 
required  to  enable  him  to  enforce  the  observance  of  the  laws  by  the  Americans 
who  are  on  land,  and  to  maintain  order  among  the  shipping.  For  all  such  ser- 
vices, and  for  the  support  of  prisoners  kept  in  confinement,  the  consul  shall  in 
all  cases  pay  a  just  compensation.*'     (Art.  9. ) 

Hadaoascar,  May  18,  1881.  "  Article  vi.  .  .  .  2.  In  regard  to  civil  rights, 
whether  of  person  or  property,  of  citizens  and  proteges  of  the  United  States  of 
America,  where  disputes  or  differences  shall  arise  between  them,  or  in  cases  of 
criminal  offences  committed  by  them  upon  each  other,  they  shall  be  under  the 


1  In  a  despatch  to  the  Department  of  State,  dated  March  29,  1886,  Mr.  Cox, 
minister  to  Turkey,  informed  the  Department  that  the  Ottoman  authorities  did 
not  regard  the  extradition  treaty  of  1874  as  effective.  The  Department  expressed 
surprise  at  this  statement,  and  said  that  the  government  of  the  United  States 
regarded  the  treaty  as  being  in  full  force,  —  no  notice  of  its  termination  ever 
having  been  given.  Mr.  Cox  to  Dept,  March  29,  1886 ;  Dept.  to  Mr.  Cox, 
April  16,  1886.     MSS. 
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in  which  citizens  of  the  United  States  are  entitled  to  extra- 
territoriality. 

«zc1usiye  civil  and  criminal  jurisdiction  of  thoir  own  oonrala*  duly  inyested  with 
the  neceasary  powers. 

"  8.  Neitiier  shall  the  Malagasy  authorities  interfere  in  differences  or  disputes 
between  United  States  citizens  and  proteg^  and  the  citizens  or  subjects  of  any 
third  power  in  Madagascar. 

"  4.  But  the  Malagasy  police  may,  whenever  a  United  States  citizen  or  proteg^ 
shall  be  discovered  in  the  act  of  committing  a  crime  against  any  person,  of  what- 
ever nationality,  or  breach  of  the  peace  in  any  manner,  whether  by  making  un- 
lawful disturbance  in  the  streets  and  public  places,  or  in  any  manner  breaking 
the  published  laws  of  Madagascar,  arrest  such  offender  without  process  and  take 
him  immediately  before  the  proper  United  States  consular  officer,  who  will  take 
such  action  in  the  case  as  the  circumstances,  the  laws  of  the  two  countries,  and 
the  stipulations  of  this  treaty  require. 


§€< 


7.  All  disputes  and  differences  arising  between  citizens  and  proteg^  of  the 
United  States  of  America  and  subjects  of  Madagascar,  and  all  criminal  offences 
oommitted  by  such  citizens  and  pioteg^  against  said  subjects  of  Madagascar, 
and  all  criminal  offences  committed  by  the  subjects  of  Madagascar  against  the 
citizens  and  proteg^  of  the  United  States  of  America,  as  well  as  all  infringement 
of  the  laws  of  Madagascar  by  the  United  States  citizens  and  piotegds,  shall  be  in- 
Yestig»ted,  tried,  and  acfjudged  by  'mixed  courts,'  as  follows :—• 

**  19.  In  cases  of  arrest  of  American  citizens  or  proteg^  in  the  absence  of  a 
United  States  consular  officer,  or  whore  no  such  officer  resides,  the  authority 
causing  the  arrest  shall  immediately  inform  the  nearest  United  States  consular 
officer  of  the  fact  and  of  the  circumstance  of  the  case,  and  also  cause  the  prisoner 
to  be  taken  as  soon  as  possible  before  the  mixed  court  of  which  that  nearest  con- 
sular officer  is  a  judge. 

"  20.  It  shall  be  the  duty  of  the  court  to  encourage  the  settlement  of  contro- 
yersies  of  a  civil  character  by  mutual  agreement,  or  to  submit  the  same  to  the 
decision  of  referees  agreed  upon  by  the  parties.  And  in  criminal  cases  which  are 
not  of  a  heinous  character,  it  shall  be  lawful  for  the  parties  aggrieved  or  con- 
cerned therein,  with  the  assent  of  the  court,  to  adjust  the  same  among  them- 
selves upon  pecuniary  or  other  considerations. 

"  22.  Whenever  it  is  known,  or  there  is  reason  to  believe,  that  transgressors 
against  the  laws,  fugitives  from  justice,  are  on  the  premises  of  United  States 
citizens  or  proteg^,  such  premises  may  be  entered  by  the  Malagasy  police,  with 
the  consent  of  the  occupants,  or  against  their  consent  in  company  with  a  United 
States  consular  officer,  or  with  his  written  order.  In  case  of  absence  of  such 
United  States  officers,  or  in  places  where  no  such  officers  reside,  the  police  may 
make  such  entry  by  the  order  of  the  local  authority,  to  look  for  the  offender  or 
stolen  property ;  and  the  offender,  if  found,  may  be  arrested,  and  all  stolen 
property  seized. 

"  23.  Murder  and  insurrection  or  rebellion  against  the  government  of  Mada- 
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§  90.  Case  of  Snrratt. — The  only  case  found  in  which  a 
citizen  of  the  United  States  charged  with  crime  and  a  fugitive 
from  justice  has  been  arrested  and  brought  back  to  the 

gaacar  with  intent  to  subvert  the  aame,  shall  be  capital  offence,  and  not  bailable; 
and  when  a  United  States  citizen  shaU  be  convicted  by  this  court  of  either  of 
those  crimes  he  shaU  be  banished  the  country,  and  sent  to  the  United  States  of 
America  for  a  review  of  his  trial  and  approval  of  his  sentence  and  punishment. 
If  a  Malagasy  subject  be  convicted  by  the  court  of  the  muider  of  a  United  States 
citizen  or  proteg^  he  shall  suffer  such  punishment  as  the  Malagasy  law  awaixis  for 
such  crime  when  her  Majesty,  the  Queen  of  Madagascar,  shaU  have  approved  the 
judgment  of  the  court 

**  24.  When  a  United  States  citizen  shall  have  been  convicted  of  several  minor 
offences,  showing  him  to  be  a  turbulent  and  intractable  person,  he  shall,  upon  the 
request  of  the  government  of  her  Majesty  the  Queen,  be  banished  the  country." 

Ottoman  Ports,  May  7, 1830.  **  Article  iv. . . .  Citizens  of  the  United  States 
of  America,  quietly  pursuing  their  commerce,  and  not  being  charged  or  convicted 
of  any  crime  or  offence,  shaU  not  be  molested ;  and  even  when  they  may  have 
committed  some  offence  they  shall  not  be  arrested  and  put  in  prison,  by  the 
local  authorities,  but  they  shall  be  tried  by  their  minister  or  consul,  and  punished 
according  to  their  offence,  following,  in  tins  respect,  the  usage  observed  towards 
other  Franks." 

Samoa,  Jan.  17, 1878.  "Article  iv.  All  dispntes  between  citizens  of  the 
United  States  in  tbe  Samoan  Islands,  whether  relating  to  civil  matters  or  to 
offences  or  crimes,  shall  be  heard  and  determined  by  the  consul  of  the  United 
States  at  Apia,  Samoa,  under  such  regulations  and  limitations  as  the  United  States 
may  provide  ;  and  all  disputes  between  citizens  of  the  United  States  and  the 
people  of  those  Islands  shaU  be  heard  by  that  consul  in  conjunction  with  such 
officer  of  the  Samoan  government  as  may  be  designated  for  that  purpose.  Crimes 
and  offences  in  cases  where  citizens  of  the  United  States  may  be  convicted  shall 
be  punished  according  to  the  laws  of  their  country  ;  and  in  cases  where  the  people 
of  the  Samoan  Islands  may  be  convicted,  they  shall  be  punished  pursuant  to 
Samoan  laws  and  by  the  authorities  of  that  country." 

SiAM,  May  29,  1856.  "  Article  ii.  The  interests  of  all  American  citizens 
coming  to  Siam  shall  be  placed  under  the  regulations  and  control  of  a  consul,  who 
will  be  appointed  to  reside  at  Bangkok.  He  will  himself  conform  to  and  will 
enforce  the  observance  by  American  citizens  of  all  the  provisions  of  this  treaty,  and 
such  of  the  former  treaty,  negotiated  by  Mr.  Edmund  Roberts,  in  1833,  as  shall 
still  remain  in  operation.  He  shall  also  give  effect  to  all  rules  and  regulations 
as  are  now  or  may  hereafter  be  enacted  for  the  government  of  American  citizens  in 
Siam,  the  conduct  of  their  trade,  and  for  the  prevention  of  violations  of  the  laws 
of  Siam.  Any  dispute  arising  between  American  citizens  and  Siamese  subjects 
shall  be  heard  and  determined  by  the  consul,  in  conjunction  with  the  proper 
Siamese  officers ;  and  criminal  offences  will  be  punished  in  the  case  of  American 
offenders,  by  the  consul,  according  to  American  laws,  and  in  the  case  of  Siamese 
offenders  by  their  own  laws,  through  the  Siamese  authorities.  But  the  consul 
ahaU  not  interfere  in  any  matters  referring  solely  to  Siamese  ;  neither  will  the 
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United  States  for  trial  through  the  enforcement  of  extraterri- 
torial rights  is  that  of  John  H.  Surratt,  who  was  arrested 
at  Alexandria,  Egypt,  in  1866,  and  sent  to  the  United  States 
on  an  American  man-of-war,  bj  Mr.  Hale,  the  United  States 
consul  at  that  port.  ^^  No  hint  of  objection,"  said  Mr.  Hale, 
"  to  the  arrest,  detention,  or  delivery  of  Surratt  was  at  any 
time  made  here,  although  I  was  careful  to  proceed  in  such 
manner  as  to  prevent  on  the  one  hand  any  pretence  that  the 
Egyptian  government  was  taken  unawares,  and  on  the  other 
hand  to  avoid  any  embarrassment  in  my  proceedings  from 
unexpected  objections."  The  extradition,  as  Mr.  Hale  further 
stated,  was  accepted  at  Alexandria  '^  as  a  matter  of  course."  ^ 
§  91.  Case  of  Buckley.  —  In  1864,  one  J.  D.  Buckley,  held 
to  be  an  American  citizen,  murdered  another  citizen  of  the 
United  States  at  Shanghai  in  China.  After  the  commission 
of  this  crime,  Buckley  escaped  on  a  French  vessel  to  Nagasaki, 
in  Japan,  where,  at  the  request  of  the  United  States  consul, 
the  French  consul  arrested  and  imprisoned  him,  but  declined 
to  give  him  up  without  the  French  minister's  consent.  This 
having  been  refused,  Buckley  was  released.  But  he  subse- 
quently surrendered  himself  to  the  American  consul,  who  sent 
him  in  custody  of  an  officer,  despatched  by  the  consul  for 
that  purpose,  on  a  British  vessel  to  Shanghai.  In  his  report 
of  the  case,  the  United  States  minister  in  Japan  said  that 
Buckley  gave  himself  up  probably  because  he  knew  that  he 
would  be  arrested  anyhow.  He  was  subsequently  tried  at 
Shanghai  before  the  United  States  consul,  on  a  charge  of 
murder,  and  convicted  and  hanged.^ 


Siamese  authorities  interfere  in  questions  wbich  only  concern  the  citizens  of  the 
United  States. 

**  Article  iii.  If  Siamese  in  the  employ  of  American  citizens  offend  against  the 
laws  of  their  country,  or  if  any  Siamese,  having  so  offended,  or  desiring  to  desert, 
take  reftige  with  American  citizens  in  Siam,  they  shall  be  searched  for,  and,  upon 
proof  of  their  guilt  or  desertion,  shall  be  delivered  up  by  the  consul  to  the  Siamese 
authorities.  In  like  manner,  any  American  offenders,  resident  or  trading  in 
Siam,  who  may  desert,  escape  to,  or  hide  themselves  in  Siamese  territory,  shall  be 
apprehended  and  delivered  over  to  the  American  consul  on  his  requisition. 

»  Dip.  Cor.  1867-68,  Part  2,  pp.  82,  275-277. 

s  Dip.  Cor.  1864,  Pari  3,  ppi  474-478. 
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§  92.  LegislatlTe  Authority.  —  The  ground  upon  which  fhe 
abstention  of  the  United  States  from  recovering  fugitives  from 
justice  under  its  extraterritorial  powers  has  generally  been 
placed,  is  that  the  statutes  confer  upon  its  ministers  and  con- 
suls no  authority  for  that  purpose.  This,  in  addition  to  the 
doubts  which  have  been  entertained  as  to  the  applicability  of 
extraterritorial  jurisdiction  to  extradition,  has  led  to  the  con- 
clusion of  the  treaties  with  the  Ottoman  Empire  and  Japan. 
There  does  not  appear  to  have  been  any  special  occasion  for 
the  negotiation  of  the  treaty  with  the  former  country. 

§  93.  Treaty  with  Japan.  —  The  immediate  occasion  of  the 
conclusion  of  the  treaty  with  Japan  was  the  case  of  Calvin 
Pratt,  a  fugitive  from  justice  charged  with  crimes  against  the 
laws  of  the  State  of  California,  who  was  surrendered  by  the 
government  of  Japan  in  1885  to  the  agent  of  that  State,  as 
an  act  of  comity  towards  the  government  of  the  United  States, 
which,  as  in  other  cases,  had  refused  to  bring  its  extraterri- 
torial powers  into  play  for  the  purposes  of  extradition. 

6.   Offences  included* 

§  94.  Common  Offences.  —  Generally  speaking  it  may  be 
said  that  all  offences  which  nations  have  a  common  interest 
in  punishing  should  be  subject  to  extradition.  From  this 
point  of  view  crimes  have  been  classified  as  common  and 
special.  In  the  first  category  are  ranged  those  that  con- 
stitute a  violation  of  the  general  rules  of  morality  and  of 
utility ;  in  the  second,  those  that  constitute  infractions  of 
duties  imposed  either  by  a  particular  system  of  administra- 
tion, or  by  an  accidental  and  temporary  utility,  or  growing 
out  of  tlie  social  position  and  the  particular  obligations  of  the 
offender.  In  the  second  category  also  may  be  placed  offences 
against  laws  relating  to  religion,  to  marriage  and  the  revenues, 
to  public  officers  and  police,  to  the  military  and  naval  service, 
and  generally  to  all  offences  of  a  political  or  local  character.^ 

1  Billoty  Traits  de  rextradition,  pp.  98-94.  Jnd^  Cooley,  8  Int.  Rer.  485 
(1876).  Report  of  Brit  Royal  Commisidon,  1878;  For.  Bel.  1878.  Bomboy  k 
Gilbrin,  Traits,  etc,  45. 

It  IB  a  general  principle  that  the  acta  complained  of  most  constitute  an 
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But  even  in  regard  to  crimes  of  the  second  class,  it  is  uol;  un- 
usual for  nations,  by  reason  of  their  geographical  relations 

offence  according  to  the  laws  of  both  countries.  (Pomeroy's  Int.  Law,  ed.  by 
Woolsey  (1886),  p.  287.)  Pomeroy,  in  his  discussion  of  extradition,  closely 
follows  Phillimore,  in  arrangement,  opinion,  and  language.  See  1  Phillimore, 
8d  ed.  (1879),  p.  521.  It  is  laid  down  that  it  does  not  belong  to  one  of  the 
parties  to  a  convention  to  qualify  its  operation  by  changes  in  its  penal  law. 
(Billot,  Traits,  etc.,  p.  122;  S.  D.  Thompson,  17  Am.  Law  Rev.  818.)  That 
such  changes  may  be  permitted  to  operate  in  favor  of  the  demanding  govern- 
ment, see  Muller's  case,  5  Phila.  R.  292.  In  the  report  of  the  British  Royal 
Commission  of  1878,  we  find  the  following  passage:  — 

"  VI.  If  the  question  be  asked,  whether  we  should  refuse  to  give  up  a 
fugitive  where  the  offence  in  respect  of  which  the  suiTender  is  asked  for,  though 
an  offence  against  the  law  of  the  country  asking  it,  is  not  an  offence  against  our 
own,  the  answer  is  involved  in  what  has  been  already  said.  The  crimes  in 
respect  of  which  nations  should  make  common  cause  against  criminals,  and 
refuse  them  shelter,  are  those  which  it  is  the  common  interest  of  all  to  repress. 
There  are  offences  against  society  in  respect  of  person  and  property  which  in  all 
countries  there  will  always  be  found  persons  disposed  to  commit,  and  which  can 
only  be  kept  under  by  the  strong  arm  of  the  law.  It  is  these  offences  which 
it  should  be  the  common  purpose  of  all  nations  to  endeavor  to  suppress  by 
preventing  those  who  have  committed  them  from  escaping  from  justice.  But 
these  offences  are  known  to  and  dealt  with  by  the  law  of  all  civilized  nations, 
though  they  may  be  differently  dealt  with  both  as  to  procedure  and  punishment. 
If  some  offence,  unknown  to  the  law  of  other  nations  —  to  what  may  figuratively 
be  called  the  common  law  of  nations  —  should  be  created  by  the  law  of  a 
particular  people,  such  an  offence  would  not  come  within  the  category  of 
crimes  which  it  is  the  purpose  of  extradition  to  repress. 

"If  it  be  asked  how  it  is  to  be  ascertained  that  the  offence  charged  is 
known  and  recognized  as  an  offence,  the  answer  is  that  our  own  law  will  afford  a 
sufficient  test,  being  abundantly  comprehensive  as  to  offences  against  person  and 
property. 

"  Besides  which  there  is  another  reason  for  seeing  that  the  charge  in  respect 
of  which  extradition  is  asked  for  is  an  offence  under  our  own  law.  It  is  and 
always  must  be  necessary  that  a  prima  fade  case  shall  be  made  out  before  a 
magistrate  in  order  to  support  the  application  for  extradition.  But  the  English 
magistrate  cannot  be  expected  to  know  or  interpret  the  foreign  law.  It  is  not 
desirable  that  he  should  be  required  to  do  more  than  to  sec  that  the  facts  proved 
constitute  Tprima  facie  an  offence  which  would  have  been  within  judicial  cogni- 
nnce  if  done  in  this  country. 

'*  At  the  same  time,  while  holding  that  the  facts  charged  against  the  party 
whose  surrender  is  asked  for  should  constitute  an  offence  by  our  law,  we  by  no 
means  intend  to  say  that  the  offence  under  the  foreign  law  must  be  the  same  in 
point  of  denomination,  or  must  fall  within  the  same  class  or  category,  or  be 
dealt  with  according  to  the  same  procedure,  or  be  subject  to  the  same  punish- 
ment, as  it  would  be  under  our  own.  Any  such  requirement  is  calculated  to 
create  unnecessary  difficulty,  and  may  cause  obstruction  where  extradition  ought 
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or  of  common  political  interest,  to  enter  into  engagements 
of  extradition.^ 

§  95.  inoonsiBtenoies.  —  In  the  treaties  of  the  United  States, 
special  offences  have  been  excluded,  but  in  respect  to  common 
crimes  which  may  properly  be  inserted,  no  rule  of  inclusion 
or  of  exclusion  has  been  followed. 

^'  All  the  treaties  of  extradition  between  the  United  States  and 
foreign  governments/'  said  Attorney-General  Gushing,  in   1855, 

undoubtedly  to  take  place.  It  being  once  aHcertained  that  the  facts  proved 
constitute  an  oflfence  coming  within  the  principle  of  extradition,  the  particular 
form  and  character  which  the  oflfence  assumes  must  be  left  to  the  foreign 
law,  this  being  the  law  which  is  alleged  to  have  been  broken,  and  by  which, 
beyoud  all  question,  if  the  accused  is  surrendered,  his  guilt  or  innocence 
must  be  determined.  The  magistrate,  therefore,  should  be  authorized  to  grant 
extradition  upon  sufficient  prifna/acte  proof  before  him  of  facts  which  constitute 
an  extradition  offence,  although  the  description  of  the  offence  in  the  demand, 
or  in  the  documents  produced  in  support  of  it,  or  the  facts  therein  stated,  may 
not  be  sufficient  to  constitute  the  particular  offence  to  which  that  description  is 
appropriated  by  British  law;  in  other  words,  the  magistrate  should  look  to  the 
facts  proved  before  him  rather  than  to  the  form  in  which  the  case  may  be  pre- 
sented on  the  documents."    For.  Bel.,  1878. 

In  a  recent  case  the  government  of  the  Netherlands  refused  a  demand  of  the 
Swiss  government  for  the  surrender  of  a  fugitive  on  a  chaige  of  swindling,  because 
the  facts  proved  did  not  constitute  that  offence  under  the  Penal  Code  of  the 
Netherlands.    Journal  du  droit  int.  prive,  1889,  p.  604. 

^  The  influence  that  special  conditions  may  have  upon  the  inclusion  of 
offences  in  extradition  treaties  is  recognized  in  the  following  passage:  — 

"  It  has  been  suggested  that  theft  is  not  a  felony  of  such  an  atrocious  and 
mischievous  nature,  as  to  fall  within  the  usage  of  nations  on  this  point  But 
the  crimes  which  belong  to  the  cognizance  of  the  law  of  nations,  are  not  specially 
defined;  and  those  which  strike  deeply  at  the  rights  of  property,  and  are  incon- 
sistent with  the  safety  and  harmony  of  commercial  intercourse,  come  within  the 
mischief  to  be  prevented,  and  within  the  necessity  as  well  as  the  equity  of  the 
remedy.  If  larceny  may  be  committed,  and  the  fugitive  protected,  why  not  com- 
pound larceny,  as  buiglary  and  robbery,  and  why  not  forgery  and  arson  ?  They 
are  all  invasions  of  the  rights  of  property,  and  incompatible  with  the  ends  of  civil 
society.  Considering  the  great  and  constant  intercourse  between  this  state  and 
the  provinces  of  Canada,  and  the  entire  facility  of  passing  from  one  dominion  to 
the  other,  it  would  be  impossible  for  the  inhabitants  on  the  respective  frontiers 
to  live  in  security,  or  to  maintain  a  friendly  intercourse  with  each  other,  if 
thieves  could  escape  with  impunity,  merely  by  crossing  the  territorial  line.  The 
policy  of  the  nation  and  the  good  sense  of  individuals,  would  equally  condemn 
such  a  dangerous  doctrine."  Kent,  Chancellor;  Matter  of  Washburn,  4  Johna 
Ch.  105,  118. 
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^^  are  defective  as  to  the  enumeration  of  crimes,  in  these  respects, 
namely :  — 

'^  1.  Crimes  are  insei*t«d  or  omitted  in  a  given  treaty,  without 
regard  to  their  relative  importance.  2.  Crimes  are  inserted  in 
some  treaties,  and  omitted  in  others,  without  regard  to  any  rule. 
3.  Cases  occur  in  each  treaty  of  crimes  imperfectly  described, 
with  irregularity  of  imperfection."  * 

The  observations  of  Mr.  Cashing  are  still  more  applicable 
to  the  treaties  of  the  United  States  in  force  to-day  than  to  the 
few  that  existed  in  1855.  This  condition  of  things  is  attrib- 
utable, in  part,  to  the  variant  views  of  different  Secretaries  of 
State,  and  the  lack  of  uniformity  of  treatment  of  matters  of 
extradition  in  the  Department  of  State.  It  is  also  the  result, 
in  no  small  degree,  of  the  constitutional  requirement  of  the 
advice  and  consent  of  the  Senate  to  the  ratification  of  treaties. 
In  a  legislative  body  whose  membership  is  constantly  chan- 
ging, it  is  impossible  to  maintain  a  fixed  standard  of  action. 
Hence,  as  each  treaty  is  acted  upon  separately,  we  may  find 
offences  admitted  into  a  convention  in  one  year,  which,  when 
embraced  in  another  convention  submitted  in  another  year, 
may  be  stricken  out.    There  has  been  a  general  disposition 

1  Cnshing,  A.-G.,  unofficial,  8  Op.  519,  app.;  Jaly  26,  1855.  In  1859,  the 
United  States  refuaed  to  admit  embezzlement  by  private  persons  in  a  treaty  with 
An.stria,  an  offence  included  in  the  treaty  with  France  of  1858.  Mr.  Cass,  Sec.  of 
State,  to  Chey.  Hulsemann,  Dec.  10,  1859,  MSS.  This  offence  has  since  been 
Included  in  several  treaties  and  excluded  from  others,  without  any  apparent  rule. 
The  United  States  refused  to  admit  "  swindling  "  in  a  treaty  with  Belgium  in 
1882,  and  again  in  1886.  Mr.  Bayard,  Sec.  of  State,  to  Mr.  de  Bounder,  Dec.  80, 
1886.  So  objection  was  made  to  the  insertion  of  that  offence  and  "  fraudulent 
concealment "  in  the  treaty  with  Spain  of  1882.  The  term  *'  false  devices  "  was, 
however,  inserted,  with  the  proviso  that  the  crime  shonld  be  subject  to  infamous 
punishment  by  the  laws  of  both  countries.  Mr.  Freliughuysen,  Sec.  of  State,  to 
Mr.  Barca,  June  30,  1882,  MSS.  Mr.  Frelinghuysen  deelined  to  include  in  the 
same  convention,  "threats  made  either  verbally  or  in  writing,  with  intent 
to  extort  money  or  valuables,"  but  the  offence  of  "  obtaining  by  threats  of 
injury  .  .  .  ,  money,'*  &c.,  was  inserted.  Mr.  F.  to  Mr.  Barca,  Jnne  22,  1882. 
The  United  States  has  uniformly  declined  to  admit  "  fraudulent  bankniptcy," 
except  in  the  now  extinct  treaty  with  Peru  of  1870.  In  1866  the  Prussian  goT- 
emment  proposed  to  add  the  crimes  of  theft  and  fraud  to  the  treaty  then  and 
now  in  force  with  the  United  States,  but  the  proposition  was  not  accepted.  Dip. 
Oor.  1866,  part  2,  p.  1. 
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on  the  part  of  the  United  States  to  include  in  extradition 
treaties  crimes  of  violence  and  to  exclude  crimes  of  fraud ; 
yet  we  find  departures  from  this  rule  with  so  little  apparent 
reason  as  to  suggest  that  they  are  due  to  special  and  tempo- 
rary causes  rather  than  to  a  settled  purpose  to  admit  offences 
that  fall  in  the  latter  category.  Thus  we  find  the  offence 
of  obtaining  money  or  goods  by  false  pretences  only  in  the 
treaties  with  Spain  and  the  Netherlands.  This  offence  was 
included  in  the  convention  with  Great  Britain  of  July  12, 
1889,  but  was  stricken  out  by  the  Senate,  although  the  of- 
fence of  "  receiving  any  money,  valuable  security,  or  other 
j)roperty,  knowing  the  same  to  have  been  embezzled,  stolen, 
or  fraudulently  obtained,"  was  permitted  to  stand.  One  ob- 
jection made  to  the  insertion  of  the  crime  of  obtaining  money 
or  goods  by  false  pretences  is  that  it  is  liable  to  abuse,  and 
in  order  to  prove  the  validity  of  the  objection,  resort  is  often 
had  to  cases  that  have  occurred  in  the  rendition  of  fugitives 
from  justice  as  between  the  States  of  the  United  States.  This 
argument  is  not  well-founded,  indeed  is  radically  erroneous, 
for  the  reason  that  the  methods  of  procedure  in  international 
cases  are  totally  different  from  those  employed  as  between  the 
States.  Our  treaties  and  statutes  provide  for  a  judicial  ex- 
amination, in  all  international  cases,  of  the  question  of  the 
fugitive's  probable  guilt,  and  it  is  provided  that  he  shall  be 
delivered  up  only  on  such  evidence  as  would  warrant  his  com- 
mitment for  trial  in  the  place  where  he  may  be  found,  if  the 
crime  had  there  been  committed.  If  the  judicial  examination 
result  in  his  commitment  for  surrender,  the  President  may 
disregard  the  finding  and  refuse  to  make  the  delivery.  In 
the  interstate  proceeding  all  these  safeguards  are  lacking. 
There  is  and,  as  we  shall  see,  legally  can  be  no  examination 
into  the  question  of  the  fugitive's  guilt,  either  by  the  courts  or 
by  the  State  executives.  The  question  is  not  whether  there  is 
sufficient  evidence  to  lead  one  to  believe  that  the  fugitive  com- 
mitted the  crime,  but  whether  he  is  duly  charged  in  the  State 
from  which  he  fled  with  having  committed  it  The  existence 
of  such  a  charge  is  the  basis  of  the  demand,  and  the  duty  to 
comply  is  immediate  and  absolute ;  all  of  which  is  duly  ex- 
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plained  in  tbe  second  part  of  this  work.  It  is  therefore  clear 
that  an  abuse  of  process  in  interstate  proceedings  bj  making 
unfounded  charges  a£Fords  no  ground  for  supposing  that  an 
attempt  to  commit  a  similar  abuse  in  an  international  case 
would  be  successful.  The  requirement  and  examination  of 
the  evidence  of  criminality  in  the  latter  case,  fundamentally 
distinguishes  it  from  the  former. 

In  the  refusal  to  include  in  its  treaties  of  extradition  crimes 
of  fraud,  the  government  of  the  United  States  has  failed  to 
recognize  the  change  which,  in  the  development  of  civilization, 
has  taken  place  in  the  relative  importance  of  criminal  offences. 
In  the  rude  and  simple  state  of  society  in  which  our  criminal 
law  had  its  origin,  the  repressive  power  of  the  government 
was  directed  chiefly  against  the  commission  of  acts  of  violence, 
in  which  the  criminals  of  that  more  turbulent  time  indulged 
their  lawless  propensities.  We  are  told  that  in  those  days 
even  gentlemen,  knights  and  local  magnates  of  consequence, 
in  order  to  maintain  themselves  in  comfort  and  dignity,  did 
not  scruple  to  exact  tribute  from  travellers  on  the  public 
highways.*  Visitors  to  London  were  fortunate  if  they  reached 
the  metropolis  without  an  encounter  with  these  pests  of  the 
road.  The  highwayman  was  one  of  the  common  and  constant 
terrors  of  the  time.  To-day  he  is  never  heard  of  in  England, 
nor  is  he  known  in  the  United  States  except  in  remote  and 
sparsely  settled  parts  where  violence  prevails.  As  civilization 
is  developed  and  refinement  of  manners  is  cultivated,  crimes 
of  fraud  take  the  place  of  crimes  of  violence.  Embezzlement, 
swindling,  and  breaches  of  trust  take  the  place  of  robbery  and 
larceny ;  and,  for  the  very  reason  that  they  are  committed 
secretly  and  without  open  breach  of  the  peace,  and  may  tims 
be  continued  for  a  long  time  without  detection,  they  are  more 
dangerous  to  social  order  and  security  than  simpler  crimes 
which,  though  accompanied  with  violence,  are  more  readily 
detected  and  more  easily  repressed.     Every  week  brings  us 

1  The  picture  drawn  by  Blackmore,  in  his  most  charming  story  of  "Lorna 
Doone/'  of  the  excarsions  of  Sir  Ensor  Doone  and  his  family  on  the  rood,  is 
amply  warranted  by  various  episodes  in  the  history  of  England  less  than  three 
hundred  years  ago. 
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news  of  frauds  by  which  the  credit  of  public  and  private 
institutions  is  destroyed  and  ruin  brought  upon  helpless  in- 
vestors ;  of  swindling  transactions  by  which  innocent  persons 
are  reduced  to  poverty ;  and  of  breaches  of  trust  by  which  the 
fortunes  of  many  are  dissipated.  Such  crimes  are  as  danger- 
ous as  they  are  execrable,  and  call  for  the  most  relentless 
prosecution  and  repression.  It  may  be  said  that  the  most 
effective  stipulation  in  respect  to  such  offences  embodied  in 
the  extradition  treaties  of  the  United  States  is  found  in  the 
convention  with  Great  Britain  of  July  12, 1889,  which  includes 
among  the  extraditable  crimes,  '^  fraud  by  a  bailee,  banker, 
agent,  factor,  trustee,  or  director  or  member  or  officer  of  any 
company,  made  criminal  by  the  laws  of  both  countries.*' 

§  96.  Penalty  as  Teat.  —  In  some  of  the  treaties  a  limitation 
is  imposed  upon  extradition  for  certain  offences,  based  upon 
the  length  of  the  term  of  imprisonment  to  which  such  offences 
may  be  subject  under  the  laws  of  both  countries.  It  has  also 
been  proposed  in  some  instances  that  the  penalty  by  which 
the  extraditability  of  the  crime  should  be  determined,  should 
be  that  attached  to  tlie  offence  by  the  laws  of  the  asylum 
state.  The  latter  test  has  never  been  admitted  ;  and  it  must 
be  conceded  that  the  attempt  to  limit  extradition  by  requiring 
a  penalty  of  a  certain  severity  either  in  the  country  of  refuge 
or  in  both  countries  is  illogical  and  unsatisfactory.  It  is  much 
to  be  preferred  that  the  offences  for  which  extradition  may 
be  granted  should  be  clearly  and  absolutely  stated.  To  make 
the  penalty  of  the  offence  the  test  of  extradition  is  to  render 
the  operation  of  the  treaty  wholly  dependent  upon  the  separate 
action  of  each  of  the  contracting,  parties.  As  between  con- 
tiguous states  presenting  the  same  social  conditions,  this 
might  not  be  attended  with  great  inconveniences.  But  the 
operation  of  the  treaty  would  necessarily  be  subject  to  change 
and  uncertainty.  If  the  penalty  attached  to  the  offence  by 
the  laws  of  one  of  the  contracting  parties  should  be  made  the 
test  of  extradition,  the  penalty  affixed  by  the  laws  of  the 
demanding  state  would  seem  to  be  the  proper  one  for  that 
purpose.  While  it  is  an  accepted  principle  that  the  acts  for 
which  extradition  is  demanded  must  constitute  an  offence 
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according  to  the  laws  of  both  countries,  yet  the  laws  which 
have  actually  been  violated  are  those  of  the  demanding  gov- 
ernment. Those  laws,  it  is  to  be  assumed,  are  based  upon 
the  social  conditions  there  existing,  and  the  penalties  must  be 
supposed  to  have  been  adjusted  in  accordance  with  the  relative 
importance  of  various  crimes  within  the  particular  jurisdiction. 
The  existence  of  the  system  of  extradition  is  itself  a  recogni- 
tion of  this  principle^  the  object  beiug  nothing  else  than  the 
promotion  of  justice  through  the  agency  of  local  laws.  In 
accordance  with  this  principle  it  was  held  by  Judge  Blatch- 
ford,  that,  where  a  treaty  provided  for  extradition  for  certain 
specified  crimes,  ^^  when  these  crimes  arc  subject  to  infamous 
punishment,"  it  was  meant  that  extradition  should  be  granted 
when  the  offence  was  subject  to  infamous  punishment  in  the 
place  where  it  was  committed.^ 

7.  Interpretations  and  Corrections. 

§  97.  Role  of  Interpretation.  —  While  admitting  that  extrar 
dition  treaties,  in  the  absence  of  an  expresd  restriction,  apply 
to  offences  committed  prior  to  the  date  of  the  taking  effect 
of  such  treaties,  Sir  Travers  Twiss  holds  that  with  regard  to 
the  character  of  any  crime  alleged  as  warranting  a  demand 
for  surrender,  they  are  stricti  juris^  "  being  penal  in  their 
character  and  in  exception  to  the  common  law  of  nations. 
Their  operation  accordingly  may  not  be  extended  beyond  the 
letter  of  their  stipulations."  *  This  statement  appears  to  go 
further  than  the  law  and  practice  of  nations  now  warrant. 
Extradition  treaties  can  scarcely  be  regarded  as  penal  laws, 
or  as  constituting  an  exception  to  the  common  law  of  nations 
as  at  present  understood  and  administered.  While  it  may  be 
true  that  the  surrender  of  fugitives  is  not  an  absolute  duty, -the 

^  In  re  Farez,  7  Blatclif.  845,  856 ;  also  12  Op.  826,  Stanbery,  1867.  An  ex- 
treme instance  of  the  imposition  by  the  country  of  refuge  of  conditions  upon  ex- 
tradition is  found  in  the  case  of  Colombia  and  Portugal,  the  former  for  many 
yeara  and  the  latter  still  insisting  that  capital  punishment  shall  not  be  inflicted 
on  a  person  surrendered  by  them  because  such  punishment  is  not  inflicted  by 
their  laws. 

*  Law  of  Nations,  ed.  1884,  p.  411« 

Toui.— a 
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performance  of  which  may  be  demanded  in  the  absence  of  a 
treaty,  yet  there  is  a  moral  duty  on  the  subject,  of  which  the 
multitude  of  extradition  treaties  now  in  existence  is  an  ample 
recognition.  Moreover,  it  is  held  to  be  always  within  the 
discretion  of  a  government  to  surrender  fugitives  from  justice, 
provided  that  its  authorities  possess  the  necessary  powers  in 
respect  to  arrest  and  rendition  under  its  laws.  In  the  case 
of  Ker  V.  Illinois,^  the  Supreme  Court  of  the  United  States 
held  that  the  maxim  expressio  uniuB  exclusio  est  alterius  did 
not  apply  to  extradition  treaties,  although  they  are  laws  of 
the  land,  and  that  a  fugitive  can  claim  no  right  of  asylum  in 
respect  to  offences  which  they  do  not  include.  In  the  case  of 
Benson  v.  McMahon  ^  in  which  the  plaintiff  in  error  was  held 
for  extradition  to  Mexico  on  a  charge  of  forgery,  the  same 
court  said  :  — 

''It  is  for  an  offence  against  Mexican  laws  that  the  prisoner  is 
held  to  answer.  As  he  is  not  now  upon  final  trial,  but  the  only  ques- 
tion is  whether  he  has  committed  an  offence  for  which,  according 
to  this  treaty,  he  should  be  extradited  to  that  country  and  there 
tried,  w^e  do  not  see  that  in  this  application  to  set  the  prisoner 
at  large,  after  be  has  been  once  committed  by  an  examining 
court  having  competent  authority,  and  after  having  been  held  to 
answer  in  Mexico  for  the  offence  charged,  this  court  is  bound  to 
examine  with  very  critical  accuracy  into  the  question  as  to  whether 
or  not  the  act  committed  by  the  prisoner  is  technically  a  forgery 
under  the  common  law.  Especiallj*  is  this  so  when  the  wickedness 
of  the  act,  the  fraudulent  intent  with  which  it  was  committed, 
and  the  final  success  by  which  the  fraud  was  perpetrated,  are 
undoubted."  • 

§  98.  Particular  Terms.  —  There  are  numerous  cases  in 
which  the  meaning  of  particular  terms  has  been  construed. 
It  has  been  held  that  the  word  "  accus^  "  in  the  treaties  with 
France  does  not  include  a  person  merely  charged  {incvlpS) 
with  an  offence  before  a  magistrate  in  that  country,  but  only 

1  119  U.  S.  486,  442.  «  127  U.  S.  467. 

s  This  language  is  cited  with  approval  by  the  Supreme  Court  in  the  case  of 
Luis  Oteiza  y  Cortes  «.  Jacobus,  decided  May  28,  1890. 
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one  who  has  been  mis  en  accvsatiorij  or  Jndictedi  bj  the 
chambre  du  canseU  of  the  proper  jurisdiction.^  Extradition 
cannot  be  demanded  of  France  for  a  breach  of  trust  in  the 
State  of  California,  made  grand  larceny  by  the  laws  of  that 
State.*  The  term  "  public  officers  '*  in  the  treaty  with  France 
of  1848,  "  depositaires  publics  "  in  the  French  copy,  refers  to 
officers  or  depositaries  of  the  government,  and  not  to  the 
officers  of  a  railway  company,  although  it  is  authorized  and 
subventioned  by  the  French  government.*  The  treaty  applies 
to  an  officer  of  the  one  government  who  embezzles  public  money 
and  escapes  to  the  juiisdiction  of  the  other,  his  crime  being 
punishable  with  infamous  punishment  in  the  country  where 
it  was  committed.^  In  the  case  of  Farez  ^  the  question  was 
raised  whether  the  offence  of  "  faux  en  Venture  de  commerce  " 
was  an  offence  within  article  14  of  the  convention  with  Switz- 
erland. The  case  went  off  on  other  points,  and  the  question 
was  not  considered  by  the  court.  Under  the  treaty  with 
Prussia  of  1852,  the  forging  of  checks  on  the  communal  chest 
of  Breslau  is  an  extraditable  crime.^  Under  the  treaty  with 
Great  Britain  of  1842,  a  person  cannot  be  surrendered  on  a 
charge  of  murder  where  the  evidence  only  establishes  the 
crime  of  manslaughter.*^ 

§  99.  Treaty  with  France,  1858. — In  1885  a  case  arose  which 
involved  the  construction  of  the  offence  "embezzlement  by 
any  person  or  persons  hired  or  salaried  to  the  detriment  of 
their  employers,  when  these  crimes  are  subject  to  infamous 
punishment "  —  in  the  treaty  between  the  United  States  and 
France  of  1858.  The  case  referred  to  is  that  of  Edmund 
Yard,  whoifte  surrender  was  demanded  of  the  French  govern- 
ment in  January,  1885,  for  that  offence  committed   against 

1  Matter  of  Metzger,  1  Barb.  248.  The  contraiy  was  preyioasly  held  in  the 
Kame  case,  5  N.  Y.  Leg.  Obs.  88. 

>  7  Op.  643,  Gushing,  1856. 

'  8  Op.  106,  Gushing,  166.  See  same  opinion  as  to  vol  qualifii  crime,  in 
supplementary  treaty  with  France  of  1845. 

«  12  Op.  826,  Stanbery,  1867.  See  also  /n  re  Fares,  7  Blatchf.  845,  treaty 
with  Switzerland. 

ft  7  Blatchf.  85.  «  6  Op.  761,  Gushing,  1854. 

^  Inre  Kelly,  2  Lowell,  889. 
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the  laws  of  the  State  of  New  York.  Yard*8  attorneys  opposed 
his  extradition  on  the  ground :  (1)  That  he  was  Indicted  for 
grand  larceny,  whereas  the  demand  was  for  embezzlement; 
(2)  that  embezzlement  of  the  sort  in  question  was  not 
an  extradition  offence,  as  the  treaty  was  known  in  France. 
As  printed  in  the  Statutes  at  Large  ^  the  French  text  is 
given  as  follows :  ^^  d^toumements  par  toute  personne  ou 
personnes  employees  ou  salari^es  au  detriment  des  personnes 
qui  les  emploient,  lorsque  ces  crimes  entrainent  une  peine 
infamante."  But  in  all  the  French  publications,  even  in  the 
Bulletin  des  lois,  and  in  Billot's  Treatise,  the  correspond- 
ing sentence  reads :  ^^  D^tournement  des  fonds,  monnaie  ou 
propri^t^  de  toute  soci^t^  ou  corporation,  par  tonte  persoune 
employee  par  elle  ou  remplissant  pour  elle  un  emploi  de  con- 
fiance,  quand  une  telle  soci^t^  ou  corporation  aura  ^t^  l^gale- 
ment  constitute,  et  que  la  peine  legale  pour  ces  crimes  est 
infamante."  The  version  in  the  Statutes  at  Large  made  any 
case  of  embezzlement  extraditable,  if  subject  to  infamous 
punishment,  while  the  French  version  made  it  so  only  when 
committed  to  the  prejudice  of  a  company  or  corporation 
legally  established.  When  the  error  was  pointed  out  to  the 
French  Foreign  Office  the  original  copy  of  the  additional 
article  in  English  and  French  was  found  in  the  archives, 
and  it  agreed  entirely  with  the  version  in  the  Statutes  at 
Large ;  and  a  circular  was  at  once  issued  to  all  the  French 
judicial  authorities  to  inform  them  of  the  error  and  to  furnish 
them  with  the  true  French  version.'  The  error  in  the  French 
text  appears  to  have  arisen  as  follows :  The  additional  article 
of  1858,  as  signed  by  Mr.  Cass  and  Mr.  Sai-tiges^  ran  as  fol- 
lows :  ^^  Embezzlement  of  the  funds,  money,  or  property  of 
any  company  or  corporation,  by  a  person  in  the  employment 
thereof,  or  acting  therefor,  in  a  fiduciary  capacity,  when 
such  company  or  corporation  shall  have  been  legally  estab- 
lished, and  the  legal  punishment  for  those  crimes  is  infa- 
mous.*'     The  equivalent  French  text  read  as  giveu  in  the 

t  Vol.  ix.  p.  741. 

*  Mr.   Morton  to  Mr.  Frelingbaysen,  Sec.  of  State,  Jan.  15,  1885;  MSS. 
Desp.,  France. 
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French  publications  above  referred  to.  On  June  15,  1858, 
the  Senate  of  the  United  States  advised  and  consented  to  the 
ratification  of  the  additional  article  with  the  following  amend* 
ment :  ^^  After  the  word  ^  money '  in  the  9th  line  of  the  addi- 
tional article,  strike  out  the  words:  ^embezzlement  .  .  . 
infamous,*  and  insert  in  lieu  thereof  the  following:  ^with 
intent  to  defraud  any  person  or  persons  —  embezzlement  by 
any  person  or  persons  hired  or  salaried  to  the  detriment  of 
their  employers  when  these  crimes  are  subject  to  infamous 
punishment' "  This  amendment  was  accepted  by  the  French 
government,  and  is  found  in  the  ratification  copy  of  the 
treaty  signed  by  the  Emperor,  January  15, 1859.  The  error, 
therefore,  appears  to  have  arisen  from  the  French  govern- 
ment's taking  the  original  unamended  text  for  the  purpose 
of  promulgation.  The  Department  of  State,  in  communica- 
ting this  information  to  Mr.  Morton,  the  United  States  min- 
ister at  Paris,  said  :  — 

*'  As  the  Senate's  amendment  adds  the  words :  ^  with  intent  to 
defraud  any  person  or  persons,'  immediately  before  the  clause  re- 
lating to  embezzlement,  and  so  qualifies  the  definition  of  forgery 
or  uttering  counterfeit  money,  it  may  be  as  well  for  ^ou  to  assure 
yourself  that  the  official  correction  which  you  report  embraces  the 
whole  amendment,  and  adds,  after  ^  a\'ant  cours  oomme  monnaie ' 
the  words  ^  avec  intention  de  faire  da  tort  k  toute  personne  ou  per- 
sonnes  que  ce  soit'  It  appears  that  no  communication  of  the 
amendment  was  made  at  the  time  to  the  Paris  legation."  ^ 

On  February  19, 1885,  Mr.  Morton  reported  that  the  French 
text  as  officially  corrected  was  identical  with  that  published 
in  the  Statutes  at  Large.  On  February  4, 1885,  he  enclosed 
to  the  Department  of  State  a  note  from  M.  Ferry,  Minister  of 
Foreign  Affairs,  which  was  as  follows :  — 

^'  I  hastened  to  transmit  to  the  Minister  of  Justice  the  applica- 
tion for  extradition  made  by  the  Government  of  the  United  States 
against  Mr.  Edmund  Yard,  American  citizen,  prosecqted  at  New 
York  for  'abns  de  confiance'  —  ^embezzlement*  —  referred  to  in 

1  Mr.  FieliDghayMD,  Sec.  of  Bute,  to  Mr.  Morton,  Feb.  5,  1SS5;  MSS.  Inst., 
Fnnee. 
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your  communications  of  the  8d  and  20th  December  and  6th  Jan- 
uarj'  last.  Mr.  Martin  Feuillee  has  acquainted  me  to-day  with  the 
result  of  the  examination  of  the  question.  A  careful  study  of  this 
matter  has  led  my  colleague  to  think  that  the  chaises  brought 
against  the  accused  cannot  be  considered  as  coming  within  the 
provisions,  in  a  sufficiently  explicit  manner,  of  any  of  the  various 
statutes  regulating  the  relations  between  the  two  countries  in  mat- 
ters of  extradition.  Accoi*ding  to  the  additional  convention  of  the 
10th  February,  1858,  specially  referred  to  by  the  Government  of 
the  United  States,  extradition  is  granted  for  *•  embezzlements  com- 
mitted by  any  person  or  pei*sons  hired  or  salaried  to  the  detriment 
of  their  employers,  when  these  crimes  are  subject  to  infamous 
punishment.' 

^^  In  order  that  the  deed  in  consequence  of  which  Mr.  Yard  is 
reclaimed  should  lead  to  his  extradition,  it  would  therefore  be 
necessar}',  according  to  the  generally  accepted  rule  of  interpreta- 
tion, that  the  infraction  should  constitute  a  crime  in  the  eyes  of  the 
law  of  both  countries.  Therefore  supposing  that  the  testamentar}' 
executor  is  in  France  what  he  is  in  the  United  States,  the  embez- 
zlement with  which  Mr.  Yard  is  charged  would  not  come  within 
art.  408,  §  2  of  our  Criminal  Code,  which  onl}^  applies  an  infamous 
penalty  for  '•  Breach  of  Trust'  '  committed  b}'  a  public  or  ministerial 
officer,  or  by  a  servant,  salaried  man-servant,  pupil,  clerk,  workman, 
companion,  or  apprentice,  to  the  prejudice  of  his  master.'  The  ac- 
cused cannot  evidently  be  considered  as  a  ministerial  officer,  or  at 
least  as  being  invested  according  to  the  law  of  the  United  States 
with  an  equivalent  public  character.  Nor  do  the  documents  pro- 
duced in  support  of  the  application  tend  to  establish  that  exeoators, 
in  the  United  States,  hold  an  analogous  position  to  our  public 
officers,  their  functions  not  admitting  of  any  delegation  of  public 
authority,  which  does  not  intervene  in  their  nomination.  The  ex- 
ecutor cannot  be  considered  as  a  bound  mandatary*.  His  capacity 
neither  calls  for  nor  commands  the  confidence  of  the  public,  as  in 
the  case  of  the  ministerial  officer.  To  regard  the  matter  in  an- 
other light,  in  the  request  likewise  annexed  to  the  papers  and 
issued  by  the  District  Attorney,  Yard  is  accused  of  ^  qualified 
thefl'  '  (grand  larceny)  in  the  first  degree,  by  embezzlement  of 
goods  to  the  prejudice  of  his  master,  in  his  capacity  of  salaried 
agent'  This  second  qualification  appears  incompatible  with  the 
previous  one,  as  the  embezzlement  with  which  Yai*d  is  charged 
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canoot  be  considered  as  having  been  committed  by  a  salaried  man- 
servant in  the  sense  of  art.  408,  §  2,  of  our  Penal  Code.  The 
point  in  question  applies  to  a  salaried  mandatary  in  his  relations 
with  his  constituent,  and  not  to  a  clerk  or  salaried  servant  towards 
his  master.  Finally  the  Minister  of  Justice  is  of  opinion  that,  in 
whatever  manner  it  is  considered,  the  incriminated  action  is  not 
punished  by  the  French  law  with  corporal  (afflictive)  and  infa- 
mous punishment,  and  in  consequence  does  not  come  strictW 
within  the  provisions  of  the  treaty.  My  colleague  adds,  however, 
that  in  consequence  of  the  importance  of  the  embezzlement  in 
question  he  is  disposed  to  grant  the  application  of  which  Mr.  Yard 
is  the  object,  and  to  give  him  up,  as  a  salaried  mandatary^  if  the 
government  of  the  United  States  will  engage,  on  its  side,  by  reci- 
proeit}',  to  give  up  to  us,  in  future,  the  salaried  mandataries  prose- 
cuted for  breach  of  trust,  although  they  would  be  only  liable  for 
misdemeanors  according  to  the  French  law." 

On  February  6,  1885,  Mr.  Morton  was  instructed  that  the 
United  States  could  make  no  agreement  except  by  treaty.  Of 
this  reply  the  Foreign  Office  was  duly  informed.^  On  Feb- 
ruary 26,  1885,  Mr.  Morton  reported  that  President  Grevy 
had  signed  a  decree  granting  Yard's  extradition.  In  com- 
municating this  information,  he  enclosed  a  note  from  M. 
Perry,  of  February  25,  1886,  notifying  him  of  the  order  of 
extradition.  No  conditions  were  made,  M.  Ferry  merely 
saying,  in  conclusion :  — 

**  The  Government  of  the  Republic  doubts  not,  moreover,  that 
the  Government  of  the  United  States  will  be  disposed  to  apply, 
when  occasion  arises,  in  the  same  liberal  manner  the  convention 
of  the  10th  February,  1858,  and  to  deliver  up,  as  salaried  man- 
dataries, persons  who  maj'  be  proceeded  against  in  France  and 
claimed  for  embezzlement,  notwithstanding  that,  according  to 
French  law,  they  may  be  only  liable  for  |)enalties  applicable  to 
misdemeanors  (peines  correctioneUea)^ 

This  is  not  in  accordance  with  the  doctrine  applied  in  the 
United  States  in  the  case  of  Farez,^  under  the  treaty  with 

1  Mr.  Morton  to  Mr.  Frelinghuysen,  Feb.  24,  1885 ;  MSS.  Desp.,  France. 
*  7  Blatchf.  345. 
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Switzerland,  nor  in  accordance  with  the  opinion  of  the  Attor- 
ney-General on  a  case  arising  under  the  treaty  with  France, 
it  being  held  in  those  cases  that  the  stipulation  that  the 
offence  must  be  subject  to  infamous  punishment  meant  only 
that  such  punishment  must  be  imposed  by  the  laws  of  the 
demanding  state.^ 

§  100.  Treaty  with  Spain,  1882.  —  In  regard  to  the  offence 
of  private  embezzlement  under  Article  I.  of  this  treaty,  cer- 
tain correspondence  should  be  noted.  On  August  7, 1882,  Mr. 
Frelinghuysen,  then  Secretary  of  State,  wrote  to  the  Spanish 
minister  as  follows :  — 

^'  Before  proceeding  to  sign  this  additional  convention,  I  deem 
it  proper  to  advert  to  the  Idth  amended  paragraph  of  the  article 
enumerating  extraditable  crimes,  wherein  the  English  word  ^  em- 
bezzlement/ as  applied  to  offences  committed  by  private  employees 
or  agents,  is  rendered  in  the  Spanish  text  by  ^  malversacion.'  The 
reason  of  this  I  understand  to  be  because  the  word  employed  in 
the  original  convention  of  January  5,  1877,  ^  sustraccion  *  bears  in 
Spanish  jurisprudence  a  restricted  meaning ;  and,  in  default  of  an 
exact  equivalent,  you  prefer  to  introduce  the  word  '  malversacion,' 
with  the  understanding  on  your  part  that,  as  qualified  by  the  sub- 
sequent condition  that  the  offence  must  be  punishable  in  both  coun- 
tries by  imprisonment  or  other  corporal  punishment,  it  will,  in  its 
application,  be  equivalent  to  our  English  word  'embezzlement.' 

^  The  term  "infamous  punishment "  in  the  treaties  of  the  United  States  woald 
doubtless  be  held  in  this  country  to  mean  imprisonment  in  a  State  prison  or  a 
penitentiazy.  In  the  case  of  Mackin  v,  United  States,  117  U.  S.  348,  it  was  held 
that  the  term  "  infamous  crime  *'  in  the  Constitution  of  the  United  States  meant 
such  an  offence  as  was  subject  to  infamous  punishment,  and  that  this  meant  im- 
prisonment in  a  State  prison  or  a  penitentiary.  In  France  offences  are  divided 
into  the  three  classes  of  crimes,  cUlits,  and  contraventions,  A  crime  is  an  offence 
punishable  with  an  afflictive  or  infamous  penalty.  A  punishment  may  be  both 
afflictive  and  infamous,  such  as  death,  solitary  confinement,  imprisonment, 
hard  labor  for  life  or  for  a  certain  period,  and  transportation  for  life;  punish- 
ments simply  infamous  are  banishment  and  loss  of  civil  rights.  Dilits  are  pun- 
ishable with  what  are  known  as  correctional  penalties,  such  as  imprisonment  for 
a  time  in  a  house  of  correction,  deprivation  for  a  time  of  certain  civic  rights,  and 
fines.  Contraventions  are  punishable  only  with  police  penalties,  such  as  impris- 
onment for  not  less  than  a  day  nor  more  than  a  fortnight,  or  a  fine  of  one  to 
fifteen  francs,  inclusive.  See  Report  on  Extraterritorial  Crime,  by  J.  B.  Moore, 
fiee  also  siipra,  §  96. 
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In  this  sense  I  accept  it,  aDderstanding  for  my  part  that  in 
applications  for  surrender,  or  in  proceedings  of  extradition,  this 
Government  will  adhere  to  the  simple  term  ^  embezzlement,'  as 
defined  in  the  statutes  and  codes  of  the  United  States,  and  without 
any  qualification  through  the  emploj'ment  of  the  phrase  ^  malver- 
sacion  de  eaudales'  in  the  Spanish  text." 

On  the  same  day  the  Spanish  minister  replied  as  follows : 

The  undersigned,  Envoy  Extraordinary  and  Minister  Plenipo- 
tentiary of  H.  C.  M.y  has  the  honor  to  state  to  the  honorable  the 
Secretary  of  State  of  the  United  States,  in  reply  to  his  note  dated 
to-da3%  that  although  it  is  possible  that  la  grammatical  and  techni- 
cal force  the  word  ^^malversacion"  of  the  Spanish  veraion  does 
not  correspond  exactly  to  the  word  ^^  embezzlement*'  of  the  Eng- 
lish version,  employed  by  us  in  re- writing  (in  the  additional  Con- 
vention which  we  are  about  to  sign  to-day)  No.  13  of  Article  II. 
of  the  Extradition  Convention  of  January  5,  1877,  the  description 
given  of  this  crime  in  the  said  No.  13  expresses  very  clearly  its 
legal  meaning,  and,  in  an}'  event,  the  hmitations  established  in 
regard  to  its  punishment  at  the  close  of  the  said  No.  13,  are  a 
guaranty  that  in  applying  and  interpreting  it  neither  of  the  two 
contracting  parties  will  overatep  the  prudent  and  reasonable  limits 
within  which  the  honorable  Secretary  of  State  desires  to  confine 
the  offences  enumerated  in  the  said   No.  13. 

Accept,  &c., 

Fbakcisco  Babca. 

The  treaty  between  the  United  States  and  Spain,  of  1877, 
contains  the  following  offence :  ^^  The  embezzlement  of  pub- 
lic funds,  committed  within  the  jurisdiction  of  one  or  the 
other  party,  by  public  officers  or  depositaries."  (Article  1, 
clause  12.)  By  the  treaty  of  1882  this  clause  is  amended  so 
as  to  read  :  '^  12.  The  embezzlement  or  criminal  malversation 
of  public  funds  committed  within  the  jurisdiction  of  one  or 
the  other  party,  by  public  officers  or  depositaries."  On  Janu- 
ary 2, 1890,  an  extradition  commissioner  in  the  city  of  New 
York  issued  a  warrant  for  the  arrest  of  one  Luis  Oteiza  y 
Cortes,  upon  the  complaint  of  the  Spanish  consul-general  at 
that  city,  charging  Oteiza,  under  the  provision  last  quoted, 
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with  crime  in  Havana,  in  the  island  of  Cuba.^    Oteiza  having 
been  arrested  and  brought  before  the  commissioner,  it  ap- 

^  The  complaiut  was  as  follows  :  — 
To  Samuel  H.  Lyman,  £sq.  a  Commissioner  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  duly  appointed  and  commis- 
sioned under  Title  66  of  the  Reyised  Statutes  of  the  United  States  relating  to 
extradition. 

In  the  matter  of  the  application  by  the  Consul-Genend  of  Spain,  at  the  City 
of  New  York  for  the  extradition  of  Luis  Oteiza  y  Cortes,  charged  with  embez- 
zlement or  criminal  malversation  of  public  funds,  committed  witliin  the  jurisdic- 
tion of  the  Kingdom  of  Spain,  viz.,  Havana,  Island  of  Cuba,  under  treaty  between 
the  United  States  of  America  and  Spain. 

Miguel  Suarez  Guanes,  of  the  City  of  New  York,  upon  his  oath,  deposes 
and  says,  that  he  is  the  Cousul-Qeueral  of  Spain  at  the  city  of  New  York,  duly 
recognized  as  such  by  the  President  of  the  United  States.  And  this  complainant 
upon  his  oath  complains  and  alleges,  upon  information  and  belief^  that  one  Luis 
Oteiza  y  Cortes  was  the  Secretary  or  Clerk  of  the  Bureau  of  Public  Debt  of  the 
Island  of  Cuba  at  Havana,  and  an  officer  in  the  employment  of  the  Kingdom  of 
Spain  at  Havana,  Island  of  Cuba,  at  the  dates  hereinafter  mentioned  ;  that  as 
such  servant  and  officer  he  had  chaige  of  the  public  funds  and  moneys  belonging 
to  said  Kingdom  of  Spain,  viz. :  the  Bureau  of  Public  Debt  of  the  Island  of  Cuba 
at  Havana,  Island  of  Cuba  ;  that  on  or  about  the  28th  day  of  December,  1889,  the 
said  Luis  Oteiza  y  Cortes,  at  Havana  aforesaid,  and  within  the  jurisdiction  of  said 
Kingdom  of  Spain,  in  the  course  of  his  said  employment,  had  in  bis  possession  as 
such  clerk  or  secretary  a  large  amount  of  public  bonds  or  certificates  of  indebted- 
ness of  said  Kingdom  of  Spain  belonging  to  the  public  debt  of  said  Island  of  Cuba, 
and  being  a  part  of  the  public  funds  of  the  Kingdom  of  Spain,  and  on  said  date, 
viz.,  the  28th  day  of  December,  1889,  and  within  the  jurisdiction  of  Spain  at 
said  city  of  Havana,  Island  of  Cuba,  be,  said  Luis  Oteiza  y  Cortes,  did  wrong- 
fully and  feloniously  embezzle  bonds  or  certificates  of  indebtedness,  belonging  to 
the  said  public  debt  of  the  Island  of  Cuba,  of  the  value  of  one  hundred  and  ninety 
thousand  dollars,  and  converted  the  same  to  his  own  use,  and  also  the  coupons  of 
other  government  bonds  of  the  value  of  five  hundred  thousand  dollars,  and  the 
stub-books  thereof  also. 

This  complainant,  therefore,  charges  the  said  Luis  Oteiza  y  Cortes  with  the 
crime  of  embezzlement  of  bonds  or  certificates  of  indebtedneas  of  said  public  debt  of 
the  Island  of  Cuba,  committed  within  the  jurisdiction  of  said  Kingdom  of  Spain, 
viz.,  at  the  City  of  Havana,  Island  of  Cuba. 

And  this  complainant  further  says,  that  he  is  informed  and  believes,  t^e  said 
Luis  Oteiza  y  Cortes,  since  the  commission  of  said  crime,  has  fled  from  said  Island 
of  Cuba,  and  is  seeking  an  asylum  within  the  United  States  of  America,  where  he 
may  now  be  found.  And  complainant  further  says,  on  information  and  belief, 
that  criminal  proceedings  have  been  begun  in  the  City  of  Havana,  Island  of  Cuba, 
against  the  said  Luis  Oteiza  y  Cortes,  for  said  embezzlement.  And  this  complain* 
ant  further  says,  that  the  sources  of  his  information  and  the  grounds  of  his  belief 
as  to  the  matters  above  stated  by  him  on  infonnation  and  belief,  are  the  cable- 
grams sent  to  him  by  General  Salamanca,  the  Captain  Genend  of  the  laland  of 
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peared  on  the  examination  that,  by  an  act  of  the  Spanish 
government  of  July  7,  1882,  a  board  of  commissioners  was 
constituted  for  the  purpose  of  liquidating  the  redeemable  debt 
of  that  government  in  the  island  of  Cuba,  by  the  issuance  of 
new  bonds  with  interest-bearing  coupons  attached.  Oteiza 
was  secretary-comptroller  of  this  board,  and  as  such  it  was 
his  duty  to  examine  into  the  claims  of  the  holders  of  the  debt, 
with  a  view  to  their  ultimate  submission  to  the  board  for  ad- 
mission or  rejection.  The  action  of  the  board  was  reported 
by  the  secretary-comptroller  to  the  treasury  depai*tment, 
when  the  new  bonds  were  prepared  for  issuance.  It  was 
provided  by  the  act  that  the  bonds  so  prepared  should  be 
placed  in  the  custody  of  the  central  treasury,  and  the  de- 
fendant, as  secretary-comptroller  of  the  debt,  was  one  of  the 
persons  charged  with  the  custody  of  the  keys  of  the  safe  in 
which  they  were  kept.  For  convenience  the  bonds  were  pre- 
served in  bound  books,  called  stub-books.  It  was  shown  that 
one  of  these  books,  marked  ''  Series  F,"  containing  bonds  num- 
bered from  16,001  to  16,500,  was  kept  in  a  safe  in  the  office 
of  the  defendant,  and  that  of  this  safe  he  had  the  key.  The 
embezzlement  with  which  he  was  charged  consisted  in  fraudu- 
lently obtaining  from  the  Spanish  Bank,  the  fiscal  agent  of 
the  Cuban  government,  payment  to  himself  of  the  coupons 

Cuba,  which  cables  being  in  cipher,  correct  translations  into  English  are  hereto 

annexed  and  made  a  part  of  this  complaint     This  complainant,  referring  to  the 

treaty  or  convention  of  extradition  between  the  Unite<l  States  of  America  and  the 

Kingdom  of  Spain,  of  January  5,  1877,  and  the  supplementary  treaty  thereto  of 

August  7,  1882,  therefore  prays  that  a  warrant  may  be  issued  to  apprehend  the 

said  Luis  Oteiza  y  Cortes,  and  forthwith  bring  him  before  you,  to  the  end  that  the 

evidence  of  criminality  of  said  Luis  Oteiza  y  Cortes  may  be  heard  and  considered, 

and  that  if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the 

charge  under  the  provisions  of  said  treaty,  the  same  may  be  certified  to  the  proper 

executive  authority  of  the  United  States,  and  that  a  warrant  may  issue  for  the 

surrender  of  the  said  Luis  Oteiza  y  Cortes,  and  that  such  other  or  further  steps 

may  be  taken  as  may  be  in  accordance  with  law  and  the  provisions  of  said  treaty. 

Dated  New  York,  January  2,  1890. 

Miguel  Suabez. 
Subscribed  and  sworn  to  before  me,  this  ^ 

2nd  day  of  January,  1890,  by  the  said  > 

Miguel  Suarez  Guanes.  ) 

Sam'l  H.  Ltman, 

U.  S,  Comm*r. 
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attached  to  those  bonds.  The  method  of  obtaining  payment 
of  the  coupons  was  for  the  holder  of  them  to  present  a  list, 
called  an  invoice,  signed  by  himself,  setting  forth  their  num- 
bersj  the  series  of  bonds  to  which  they  belonged,  and  their 
amount,  together  with  the  coupons  themselves,  at  the  office 
of  the  comptroller  (Oteiza)  of  the  debt.  The  coupons  were 
then  examined,  and  if  identified  as  authentic,  were  so  certi- 
fied by  the  secretary  (Oteiza)  and  a  subordinate  official,  and 
passed  to  a  treasury  official,  called  the  ^'  Intendant,"  who  ap- 
pended his  signature.  The  bonds  were  also  stamped  or  per- 
forated, and  then  returned,  with  the  invoice,  to  their  holder. 
The  invoices  were  made  out  in  triplicate  and  one  of  them  was 
transmitted  to  the  Spanish  Bank.  This  done,  the  holder  pre- 
sented his  coupons  and  invoice  to  the  bank,  and  received  pay- 
ment.    The  invoice  contained  the  following  statement :  — 

^'  The  coupons  specified  herein,  which  amount  to  a  total  of 

,  have  been  presented  on  the  date  of  this  invoice,  have 
been  cancelled  by  the  office  of  the  Secretary-Comptroller  in  the 
presence  of  the  holder,  and  will  be  paid  by  the  Spanish  Bank  of 
the  Island  of  Cuba,  by  virtue  of  the  order  placed  upon  this  invoice, 
upon  presentation  thereof  to  the  cashier  of  said  bank  together  with 
the  said  coupons,  whereon  there  shall  be  stamped  *•  paid  *  on  the 
backs  thereof,  as  without  which  requisite  they  shall  not  be  chai'ged 
to  the  accounts  of  said  bank." 

Then  followed  the  date  and  the  signature  of  the  secretary- 
comptroller,  chief  of  the  bureau ;  and  underneath,  '^  Let  pay- 
ment be  made  to  bearer  upon  presentation  of  this  invoice  and 
of  the  coupons  therein  specified,'*  signed  by  the  Intendant- 
General  of  Finance.  Then  followed  the  signature  of  the 
holder. 

The  method  by  which  CN:eiza  obtained  payment  of  the  cou- 
pons belonging  to  the  bonds  in  his  possession  appears  by  the 
evidence  of  one  Andrade,  who  testified  that  early  in  November, 
1889,  Oteiza  asked  him  if  he  could  collect  some  coupons  of 
bonds  of  the  redeemable  debt,  saying  at  the  same  time  that 
there  was  a  large  amount  of  them,  and  that  it  would  be  neces- 
sary to  divide  them  into  three  parts,  since  they  could  not  be 
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paid  at  the  bank  until  December.  Andrade  accordingly  made 
an  arrangement  with  two  other  pai*ties,  bj  which  thej  and 
himself  were  to  represent  themselves  as  holders  of  the  cou- 
pons, sign  the  invoices,  and  draw  the  money.  The  invoices 
were  made  out  and  presented  by  them  at  the  Spanish  Bank 
on  December  2,  4,  and  7,  and  the  coupons  were  paid.  In  this 
way  $100,000  were  obtained,  which  Andrade  handed  over  to 
Oteiza.  Subsequently  Oteiza  obtained  at  various  places  bills 
of  exchange  and  drafts  for  large  amounts,  and  on  December 
28, 1889,  left  Havana,  bearing  two  passports,  one  in  his  own 
name  for  use  in  the  United  States,  and  the  other  in  the 
name  of  "  Romero,"  for  use  in  the  '*  Peninsula,"  Spain. 

Before  the  commissioner  it  was  contende^l,  on  the  part  of 
Oteiza,  that  the  bonds  and  coupons  in  question  were  never 
in  fact  issued ;  that  they  were  not  duly  signed  and  could  not 
be,  because,  since  the  date  of  their  preparation,  some  of  the 
officials  whose  duty  it  was  to  sign  them  had  gone  out  of  office ; 
that,  because  of  this  fact,  they  had  been  ordered  to  be  can- 
celled, and  had  in  reality  been  punched ;  and  that,  since  the 
securities  were  not  valid  and  of  binding  effect  upon  the 
government,  he  could  not  be  held  for  embezzling  public 
funds.  The  commissioner  refused  to  accept  this  contention. 
The  precise  condition  of  the  bonds  could  not  be  determined, 
since  the  stub-book  in  which  they  were  preserved  in  the  safe 
in  Oteiza's  office  had  been  abstracted  and  could  not  be  found. 
From  the  evidence  the  probability  seemed  to  be  that,  although 
some  of  the  bonds  may  and  others  may  not  have  been  can- 
celled, they  were  not  in  a  completed  state  for  issuance. 
'^  But,"  said  the  commissioner,  ^^  leaving  the  question  raised 
by  the  defendant  as  to  whether  the  bonds  in  question  were  or 
were  not  public  funds,  depending,  as  he  claims,  upon  whether 
they  were  or  were  not  valueless,  one  thing  is  clear,  and  that 
is  that  the  coupons  which  had  been  detached  from  those  bonds 
in  question  by  the  defendant  were  in  such  a  state  that  when, 
by  the  terms  thereof,  they  became  due,  they  could  be,  through 
the  instrumentality  of  the  defendant's  signature,  collected  of 
the  government  by  the  bearer^  whoever  he  might  happen  to 
be,  and  were,  in  fact,  as  already  shown,  so  collected  to  the 
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extent  of  $100,000.  Were  not  these,  then,  public  securities, 
—  which,  it  will  be  conceded,  are  included  within  the  generally 
accepted  definition  of  *  public  funds '  ? "  The  commissioner 
also  cited  authorities  to  show  that  where  securities  not  com- 
pleted for  issuance  had  been  criminally  obtained,  it  had  been 
held  in  the  United  States  that  tlie  person  charged  with  hay- 
ing so  obtained  them  could  be  held  to  answer  an  indictment 
for  it,  on  the  ground  that  they  had  %ome  value^  and  that,  liad 
they  been  put  in  circulation,  though  tortiously,  great  injury 
might  have  been  done.  Moreover,  said  the  commissioner,  the 
facts  proved  would  certainly  make  the  prisoner  answerable 
for  ^'  embezzlement,"  as  the  law  stood  at  the  enactment  of  the 
treaty,  under  the  statutes  in  force  in  the  State  of  New  York 
at  that  time.^ 

^  From  this  point  on  the  decision  of  the  commissioner  is  as  foUows :  — 
'*  The  oifence  charged  comes  within  subdivision  2  of  Section  528  of  the  New 
York  Penal  Code,  passed  July  26,  1881,  and  Laws  of  New  York,  1874,  Ch.  207. 
This  branch  of  the  defence  is  not  unlike  that  interposed  in  Benson  v.  McMahon, 
reported  in  127  U.  S.  Sup.  Ct.  Hep.  457.  The  extradition  of  the  prisoner  in  that 
case  was  asked  for  by  the  Mexican  Government  on  the  claim  that  he  had  com- 
mitted foi^ery  in  the  city  of  Mexico.  The  specific  act  alleged  was  that  he  had 
forged  the  name  of  the  proprietor  of  an  opera  company  to  tickets  of  admission  to 
a  performance  to  be  given  by  them  in  the  city  of  Mexico,  by  causing  such  tickets 
to  have  printed  upon  their  face  the  name  of  the  proprietor,  without  his  authority, 
etc.  The  defence  claimed  that  the  facts  did  not  bring  the  offence  within  the  defi- 
nition of  forgery  as  known  to  the  common  law ;  and  the  Supreme  Court  held 
*  that  the  common  law  of  England  could  hardly  be  said  to  be  the  only  criterion 
by  which  to  construe  the  language  of  a  treaty  between  Mexico  and  the  United 
States  ;  *  that  there  were  '  no  common-law  crimes  of  the  United  States,'  and  that 
the  '  common  law  is  now  only  appealed  to  as  an  aid  in  the  definition  of  crime  ; ' 
that  the  Spanish  term  '  for  the  designation  of  the  crime  of  forgery  vras  "  la  falsifica- 
tion.'* '  From  all  which  '  it  did  not  appear  that  the  Mexican  authorities  intended 
to  be  bound  in  the  treaty  by  any  very  restricted  use  of  the  word  "  foi^ry,"  when 
the  question  concerned  an  offence  of  that  character  committed  in  Mexica'  That 
'  it  was  for  an  offence  against  Mexican  law  *  that  the  prisoner  was  held  to  answer ; 
and  that  the  question  was  simply  whether  'he  had  committed  an  offence  for 
which,  according  to  the  treaty,  he  should  be  extradited  to  that  country  and  there 
tried.'  As  to  the  interpretation  to  be  put  upon  the  act«  in  question  of  this  de- 
fendant when  applying  the  phraseology  of  the  treaty  '  embezzlement  or  criminal 
malversation  of  public  funds,'  the  case  seems  stronger  for  remanding  the  prisoner 
for  trial  than  in  the  case  above  cited.  For  in  this  case  not  only  has  the  criminal 
investigation  by  the  Simnish  courts  at  Havana  been  ordered  by  their  criminal 
court,  three  judges,  in  accordance  with  the  practice  obtaining  there  in  such  cases, 
having  before  it,  among  other  things,  as  shown  by  the  complaint  of  the  '  Attorney 
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On  March  14,  1890,  an  application  was  made  to  Judge 
Lacombe,  in  the  circuit  court  of  the  United  States  for  the 

for  his  Miyesty '  there,  the  report  of  the  Chief  Investigator,  referring  to  the  bonds 
in  question  as  *  not  having  been  officially  legalized  for  the  issning  thereof ; '  but 
the  court  say  in  their  decree  appointing  one  of  their  number  to  contiune  the 
criminal  proceedings  against  the  defendant  and  others,  '  Whereas  it  appears  from 
the  annexed  proceedings  annexed  by  the  Attorney-General  to  his  complaint,  that 
upon  examination  made  by  the  Chief  Investigator  of  the  safe  deposit  of  the  Board 
of  Debt,  it  has  been  found  that  there  is  missing  a  complete  stub-book  of  the  series 
F  from  No.  16,001  to  No.  16,500,  with  all  its  coupons  ;  and  that  the  said  coupons 
which  were  due  have  been  collected  at  the  Spanish  Bank,  as  it  appears  proven  by 
the  sixty  lists  found  in  the  administretive  proceedings.  Considering  that  the 
acts  denounced  by  the  Attorney-General  have  all  the  characters  of  the  crime  of 
malversation  of  public  funds,  and  abandonment  of  public  office,  specified  in 
articles  401  and  388  of  the  Penal  Code.  Considering  that  in  accordance  with 
Section  8  of  Article  4  of  tfie  additional  organic  law,  this  court  is  competent  to 
take  cognizance  of  criminal  proceedings  against  the  administrative  authorities  of 
these  provinces.  This  court  declares  itself  competent  to  prosecute  this  cause  and 
take  cognizance  of  the  same,'  etc.  And  the  judge  who  was  appointed  by  their 
number  to  continue  the  criminal  proceedings,  subsequently,  in  the  proceedings 
as  proved  in  this  investigation,  reiterates  the  same  chaige.  The  above  facts  are 
referred  to,  not  as  decisions,  res  acfjuduxitoi,  upon  the  point  raised  by  the  defendant, 
for  as  to  him  they  were  ex  parte ;  but  certainly  they  are  to  be  regarded  as  showing 
the  construction  put  upon  the  offence  by  the  criminal  judges  of  the  Spanish 
Government  sitting  at  Havana. 

"  The  difficulty  of  defining,  in  an  extradition  proceeding  snch  (M  the  present, 
the  exact  meaning  to  be  put  upon  words  of  a  treaty  expressed  in  a  foreign  lan> 
gnage,  is  very  well  illustrated  in  the  present  case.  The  language  of  the  supple- 
mentary treaty  of  April  19,  1883,  reads  in  Spanish,  corresponding  to  the  English 
translation  therein,  '  embezzlement  or  criminal  malversation  of  public  funds,'  '  la 
austraccion  6  malversacion  criminal  de  fondos  pnblicos,'  which  identical  expres- 
sion is  used  by  the  attorney  for  his  Majesty  in  the  criminal  court  at  Havana,  upon 
which  was  based  the  decrees  of  the  three  judges  referred  to,  as  a  description  of  the 
offence  charged  against  the  defendant  And  the  Section  of  the  Spanish  Code 
which  those  judges  refer  to,  at  the  same  time,  as  the  one  covering  the  offence  of 
the  prisoner,  is  article  401  of  the  Penal  Code  of  Cuba.  Upon  examining  the 
article  referred  to,  it  appears  as  the  first  article  under  Chapter  X.,  entitled  'mal- 
versacion de  caudales  publicos  ; '  and  throughout  this  chapter  the  phrase  '  caudales 
publicos,'  which  has  evidently  been  translated  '  public  funds,'  is  regarded  as  com- 
prising the  term  *  effects  ; '  for  wherever  it  appears  in  that  section,  we  have  the 
phrase  '  caudales  6  effectos  publicos,'  meaning  '  funds  or  public  effects.'  Further- 
more, in  article  13  of  the  treaty,  the  word  'embezzlement'  therein,  instead  of 
corresponding  to  the  Spanish  'la  snstraccion,'  as  in  article  12,  is  made  to  corre- 
spond to  the  Spanish  phrase,  '  malversacion  de  caudales ; '  and  this  last  phrase, 
as  already  stated,  appears  in  the  title  of  Chapter  X.  of  the  Penal  Code  above 
referred  to.  The  conclusion  would  seem  to  be  that  the  Spanish  term,  translated 
in  English  in  the  treaty  as  '  public  funds,'  has  a  more  comprehensive  meaning 
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SoutheBn  District  of  New  York,  for  a  writ  of  habeas  eorpta, 
and  was  granted.  On  the  hearing  of  the  writ,  Judge  Lacombe 
rendered  the  following  opinion :  — 

than  the  restricted  one  which  the  defendant  contends  for.  Without  referring  at 
length  to  a  further  contention  by  the  defendant  that  the  Cuban  court  is  without 
jurisdiction  by  reason  of  the  proceeding  showing  a  defect  in  the  practice,  it  is 
sufficient  to  say  that  it  does  not  seem  to  be  well  taken.  From  the  record  as  pro- 
duced it  would  seem  that  the  court  there  has  substautially  complied  with  the 
law  requiring  that  a  preliminary  inyestigation,  known  as  the  *  administratiye 
proceedings,'  should  be  taken.  It  was  these  proceedings  that  the  record  shows 
the  defendant  had  notice  of  before  his  departure  from  Cuba  ;  and  it  was  not  until 
they  had  arrived  at  that  stage  where  it  seemed  tliat  the  institution  of  criminal 
proceedings  was  necessary,  that  they  were  commenced.  The  chief  investigator 
says  that  it  is,  in  his  opinion,  '  indispensable  that  the  courts  of  justice  should 
take  cognizance  of  the  same,'  etc.,  and  proceeds  to  certify  the  record  of  the  admin- 
istrative proceedings  to  the  attorney  for  his  Majesty,  who,  in  his  application  for 
the  order  of  arrest,  recites  the  preliminary  'administrative  proceedings.*  And, 
furthermore,  in  the  decree  of  tbe  court  above  referred  to,  three  judges  sitting,  the 
declaration  of  the  court  is  made  to  the  effect  that  it  is  '  competent  to  take  fcogni- 
zauce  of  the  criminal  proceedings  against  the  administrative  authorities  of  these 
provinces.'  This,  it  seems  to  me,  should  be  regarded  in  these  extradition  proceed- 
ings a.<«  prima  facie  proof  that  the  criminal  proceedings  were  regularly  taken. 
The  able  argument  and  brief  of  the  counsel  for  the  defendant  have  been  carefully 
considered  ;  and  on  that  account  the  reasons  for  the  conclusions  reached  in  this 
case,  above  set  forth,  have  been  extended  beyond  the  limits  that  the  case  would 
otherwise  have  received.  The  duty  of  the  oonmiitting  magistrate  in  the  asylum 
country,  in  extradition  proceedings,  is  clearly  laid  down  in  the  case  of  Benson, 
8upra,  where  the  Supreme  Court  say  that  the  proceedings  before  the  commissioner 
is  not  to  be  '  regarded  in  the  nature  of  a  final  trial,  by  which  the  prisoner  could 
be  convicted  or  acquitted  of  the  crime  charged  against  him,  but  rather  of  the  char- 
acter of  those  preliminary  examinations,  which  take  place  every  day  in  this  coun- 
try before  an  examining  or  committing  magistrate  for  the  purpose  of  determining 
whether  a  case  is  made  out  which  will  justify  the  holding  of  the  accused,  either  by 
imprisonment  or  under  bail,  to  ultimately  answer  to  an  indictment  or  other  pro- 
ceeding, in  which  he  shall  be  finally  tried  upon  the  charge  made  against  him.' 
See  also  In  re  Farez,  7  Blatchf.344  ;  and  In  re  Herres,  33  Fed.  Rep.  165.  The  facts 
proved  here  present  a  case  to  which  the  decision  In  re  Benson  is  peculiarly  appli- 
cable. The  difficulty  of  determining  tlie  condition  in  which  the  bonds  that  were 
abstracted  were  at  the  time  they  were  taken,  as  well  as  the  other  material  facts  in 
the  case,  not  to  mention  the  qnestion  of  liability  of  the  bank  thereon  under  the 
Spanish  civil  law,  in  any  other  tribunal  than  the  one  sitting  in  the  foreign  coun- 
try, in  the  place  where  the  offence  was  committed,  is  apparent.  No  other  view 
than  that  expressed  by  the  Supreme  Court  would  make  it  practicable  to  enforce 
the  treaty  in  the  spirit  in  which  it  was  made  and  intended,  in  such  a  case  as  the 
one  now  under  examination.  The  conclusion  is  therefore  reached  that  the  pris- 
oner should  be  remanded  for  trial  in  the  courts  of  the  demanding  oountiy. 
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^^  If,  wheB  abstracted  by  the  prisoner,  the  ooapons  ^ere  not 
perforated,  bat  were  in  sach  condition  that  bona  fide  holders  for 
value  coold  recover  on  them,  they  were  undoubtedly  public  funds. 
If  they  were  cancelled  or  imperfect  when  he  took  them,  his  snbse- 
quent  action  in  preparing  and  certifying  the  invoices  in  which  they 
were  inclosed,  and  in  auditing  the  same  as  a  claim  against  the 
Spanish  Government,  caused  the  Intendant  to  indorse  the  same 
and  the  Spanish  Bank  to  pay.  The  affixing  of  the  prisoner's  sig- 
nature to  his  certificate  or  audit  was  an  act  done  by  virtue  of  his 
office,  deriving  its  sole  force  from  the  confidence  placed  in  it  by 
other  officials  as  the  act  of  a  public  officer  in  the  line  of  his  official 
duty.  By  discharging  therefore  falsely  and  with  corrupt  intent  the 
functions  of  his  office  he  got  possession  of  certain  moneys  paid  out 
by  the  Spanish  Bank,  which  would  not  have  passed  from  the  bank's 
possession  to  his  own  except  as  a  consequence  of  his  official  action. 
Of  these  moneys  therefore  he  obtained  charge  by  virtue  of  his  office, 
and  thereupon  converted  them  to  his  own  use.  That  the  monej's 
thus  paid  out  by  the  Spanish  Bank  were  public  funds  admits  of  no 
doubt  They  were  either  moneys  standing  to  the  credit  of  the 
Spanish  Government  by  reason  of  the  circumstance  that  that 
Government  had  theretofore  deposited  cash  or  its  equivalent  with 
the  bank,  or,  if  under  some  contract  (refen*ed  to  upon  the  argu- 
ment but  not  in  proof  )^  were  advanced  by  the  Spanish  Bank  fVom 
time  to  time  upon  drafts  of  the  Government,  which  at  the  time  such 
drafts  were  presented  had  no  moneys  standing  to  its  credit  in  the 
bank,  then  at  the  moment  when  the  bank  advanced  the  money  to 
cash  the  drafts  the  money  so  advanced  became  cash,  the  proceeds 
of  a  loan  made  by  the  bank  to  the  Government,  and  therefore  pub- 
lic funds.  Defendant's  acts,  therefore,  seem  to  be  within  the  terms 
of  article  401  of  the  Spanish  Penal  Code  of  Cuba,  which  reads 
(according  to  the  translation  submitted  by  the  prisoner's  counsel) 
as  follows :  ^  Article  401.  A  public  emplo3'ee  who,  having  charge 
b^'  virtue  of  his  office  of  public  fhnds  or  effects,  takes  or  allows 
others  to  take  the  same,  shall  be  punished,'  etc.  Acts  such  as  his 
are  also  made  criminal  by  express  statutes  of  the  United  States 
and  of  the  State  of  New  York  (U.  S.  Revised  Statutes,  Section 
5488 ;  N.  Y.  Penal  Code,  Section  165).    It  is  true  that  the  com- 

Exiuninafeion  concluded  and  prisoner  committed.  It  is  nndeistood  that  counsel 
for  the  prisoner  shall  have  two  days  within  which  to  apply  for  a  writ."  Printed 
noonl  of  casp^  before  the  U.  S.  Sapreme  Coort 

YOL.  I.  —  9 
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plaint  does  not  refer  to  the  moneys  thas  obtained  from  the  bank, 
but  under  the  peculiar  language  of  the  11th  and  12th  article  of  the- 
treaty  this  couit  will  look  into  the  warrant  of  arrest  issued  in  the 
country  from  which  the  prisoner  has  fled  for  a  specific  statement  of 
the  offence  which  it  is  claimed  that  he  has  committed;  and  the 
prisoner  can  certainly  not  object  that  he  is  not  sufficiently  informed 
of  the  offence  with  which  he  is  charged  when  he  is  apprised  of  the 
contents  of  that  document.  The  prisoner  may  be  produced  on 
Friday  morning  for  f\irther  disposition/'  ^ 

On  April  18, 1890,  the  day  fixed,  the  prisoner  was  brought 
before  Judge  Lacombe,  who  discharged  the  writ,  and  ordered, 
on  motion  of  the  relator's  counsel,  that  the  petitioner  remain 
in  custody  of  the  marshal  of  the  United  States  for  the  South- 
ern District  of  New  York  pending  such  application  on  appeal 
as  the  prisoner  might  be  advised  to  make  to  a  justice  of 
the  Supreme  Court  of  the  United  States,  pursuant  to  the 
thirty-fourth  rule  of  that  court ;  or,  until  the  further  order  of 
the  circuit  court,  upon  notice  by  the  complainant,  after  twenty 
days  from  the  date  of  the  order  above  described.  On  April 
29, 1890,  Mr.  Justice  Blatchford,  of  the  Supreme  Court  of  the 
United  States,  allowed  an  appeal  to  that  court.  This  appeal 
was  decided  May  23, 1890,  Mr.  Justice  Blatchford  delivering 
the  opinion  of  the  court,  which  affirmed  the  order  of  the  cir- 
cuit court.  In  the  course  of  the  opinion,  Mr.  Justice  Blatch- 
ford said :  ^'  Without  discussing  the  questions  raised  in  the 
present  case,  it  is  sufficient  to  say  that  we  concur  in  the  views 
of  Judge  Lacombe."  The  prisoner  was  subsequently  delivered 
up  to  the  Spanish  authorities,  on  the  warrant  of  the  Secretary 
of  State  of  the  United  States. 

§  101.  Treaty  with  Mezioo,  1861.  —  The  offence  of  embezzle- 
ment of  public  moneys  under  this  treaty  has  been  held  to 
apply  to  embezzlement  of  State  as  well  as  of  national  funds.^ 

1  Printed  record  of  case  before  the  Sapreme  Court.  Since  the  above  text  was 
written  the  decision  of  Judge  Lacombe  has  been  printed  under  the  title  of  In  re 
Cortes,  42  Fed.  Rep.  47.  Although  the  name  Cortes  is  used,  Oteiza  was  the 
prisoner's  patronymic,  and  it  was  employed  by  the  writer  in  his  discussion  of  the 
case. 

*  Case  of  Isaac  H.  Yinoent ;  Mr.  Morgan  to  Mr.  Frelinghuysen,  May  29, 1888; 
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In  respect  to  this  offence  an  error  existed  in  the  Spanish  text 
of  the  treaty  as  published  by  the  government  of  Mexico  up  to 
1883.  The  Spanish  text  in  the  original  treaty  on  file  in  the 
Department  of  State  reads :  ^^  la  apropiacion,  6  peculado,  de 
caudales  ptiblicos,"  which  is  the  equivalent  of  the  English 
^^  embezzlement  of  public  moneys."  But  in  the  Mexican 
volume  of  treaties  the  Spanish  text,  translated,  read:  '^em- 
bezzlement of  public  moneys  or  embezzlement  by  any  person 
or  persons  hired  or  salaried,  to  the  detriment  of  their  em- 
ployers." 1  The  treaty  read  thus,  as  originally  signed.  But 
on  April  9, 1862,  the  Senate  of  the  United  States,  in  ratifying 
the  treaty,  struck  out  the  words  "  or  embezzlement,"  etc.  The 
Mexican  Senate  had  ratified  the  treaty  on  the  15th  of  the  pre- 
ceding December,  without  amendment.  The  amendment  of 
the  United  States  Senate  was  accordingly  brought  to  the  notice 
of  the  Mexican  government  and  its  acceptance  thereof  invited. 
President  Benito  Juarez,  in  virtue  of  his  full  powers,  accepted 
it,  as  appears  both  in  the  exchange  copy  signed  by  him  May 
20, 1862,  and  in  the  formal  act  of  exchange  of  ratifications 
executed  at  the  city  of  Mexico  by  Mr.  Thomas  Corwin  and 
Sefior  Sebastian  Lopez  de  Tejada  on  the  same  day,  which 
recites  the  amendment  of  the  United  States  Senate  and  ex- 
pressly accepts  it,  in  virtue  of  President  Juarez's  full  powers.* 
The  correction  was  duly  made  in  the  Mexican  ofiicial  text.^ 

§  102.  Conviction  par  Contumaoe.  —  Persons  convicted  par 
cantumacej  in  countries  where  judgments  of  that  character  are 
rendered  in  the  absence  of  the  defendant,  are  treated  in  extra- 
dition proceedings  as  persons  charged  with  and  not  convicted 
of  crime.  The  judgment  par  contumace  is  not  a  definitive 
judgment.  On  the  contrary,  if  the  defendant  afterward  per- 
sonally appears,  he  is  entitled  to  his  trial  as  if  no  such  judg- 
ment had  been  rendered  against  him.  This  question  was  for 
a  long  time  in  controversy  between  France  and  Great  Britain. 

MSS.  Desp.,  Mexico.  Vincent  was  extradited  by  the  Mexican  government  for 
embezzlement  of  the  funds  of  the  State  of  Alabama. 

1  Mr.  John  Davis,  Ac.  Sec.,  to  Mr.  Romero,  May  8, 1888  ;  MSS.  Notes,  Mex. 

s  Ibid.,  May  19,  1883  ;  MSS.  Notes,  Mex. 

•  Mr.  C.  Romero  to  Dept.,  May  22,  1888 ;  MSS.  Notes,  Mex.  Leg.  Mr. 
Hoigan  to  Dept.,  May  28, 1888  ;  MSS.  Desp.,  Mex. 
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The  treaty  provided  for  the  surrender  of  persons  chained  with 
crime,  but  not  of  those  convicted,  and  on  this  ground  the 
British  government  refused  to  deliver  up  those  who  had  been 
convicted  par  contumace.  This  position  was  abandoned  after 
the  case  of  In  re  Coppin,^  decided  bj  the  Lord  Chancellor, 
Chelmsford,  on  habeas  corptM,  on  November  8,  1866.  The 
Lord  Chancellor  decided  that  a  person  convicted  par  conr 
tumace  in  France  was  to  be  regarded  only  as  a  person  ac- 
cused, since  his  appearance,  as  was  shown  bj  expert  testimony, 
annulled  the  judgment  of  conviction  and  rendered  him  liable 
to  be  tried  as  if  such  judgment  had  never  existed.  Since  this 
decision  the  British  government  has  delivered  up  fugitives 
from  France  convicted  par  cantumaee  as  persons  merely  ac- 
cused.^ Prior  to  the  decision  in  Coppin's  case,  but  in  the 
same  year  (February  18,  1866)  Sir  Frederick  Bruce,  then 
British  minister  at  Washington,  wrote  to  Mr.  Seward,  Secre- 
tary of  State,  and  inquired  whether  the  government  of  the 
United  States  considered  the  extradition  treaty  with  France 
as  requiring  the  surrender  of  persons  convicted  in  that  coun- 
try, either  after  trial,  or  by  the  procedure  known  as  convic- 
tion par  contumace^  and  who  may  have  escaped  from  the 
consequences  of  conviction.  On  February  28, 1866,  Mr.  Sew- 
ard enclosed  in  reply  a  copy  of  a  letter  from  the  United  States 
district  attorney  at  New  York  City,  dated  February  20,  1866, 
in  which  there  was  the  following  statement :  — 

^'  The  commissioners  whom  I  have  consulted  do  not  consider 
that  the  extraditicm  treaty  with  France  would  warrant  them  in  giv- 
ing up  escaped  convicts  who  had  been  convicted  either  after  trial 
or  par  contumace,  merely  on  the  record  of  their  conviction.    They 

1  3  Ch.  App.  47. 

*  The  earlier  position  of  the  British  government  appears  to  have  heen  doe 
solely  to  a  misapprehension  as  to  the  nature  of  a  judgment  of  conviction  par 
eontumaee.  There  is  no  similar  pioceeding  in  English  or  in  American  law,  and  it 
was  supposed  that  such  a  judgment  was  either  definitive  or  at  least  abridged  the 
rights  of  defence.  See  the  opinion  of  Lord  Chelmsford,  and  the  testimony  of  Sir 
Thomas  Henry  in  the  report  of  the  British  Extradition  Commission  of  1868. 
Sir  Thomas  Henry  testified  before  the  commission  that  he  had  always  held  the 
view  taken  by  the  Lord  Chancellor  in  the  case  of  Coppin,  but  that  misapprehen- 
sion as  to  the  nature  of  a  judgment  j»r  eontufnaee  had  j»revented  its  acceptance. 
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would  require  the  same  evidence  in  such  cases  as  if  the  accused  had 
not  been  convicted.  In  this  view  of  the  law  I  concur  with  the  com- 
missioners, nor  would  I  deem  it  good  policy  for  the  government  to 
include  the  return  of  such  persons  within  the  provisions  of  an  ex- 
tradition treaty  on  any  other  basis.  The  return  of  persons  whose 
presence  for  other  reasons  might  be  desired  in  a  foreign  country, 
could  be  secured  with  much  ease  if  the  record  of  a  oon^'iction  par 
contumcLce  was  sufficient  for  that  purpose."  ^ 

This  view  of  the  law  was  taken  by  the  United  States  in  the 
case  of  G.  E.  Plugge,  who  was  surrendered  to  the  Netherlands 
in  May,  1889,  on  a  charge  of  uttering  forged  papers.  On  May 
4, 1889,  the  minister  of  the  Netherlands  requested  the  extra- 
dition of  the  fugitive,  '^  who/*  he  said,  '^  has  been  convicted  in 
the  Netherlands  of  one  of  the  crimes  specified  in  Article  2, 
No.  8,  of  the  convention  concluded  May  22,  1880,  between 
the  Netherlands  and  the  United  States,  to  wit :  *  utterance  of 
forged  papers.' "  On  May  6,  1889,  Mr.  Blaine,  Secretary  of 
State,  made  the  following  reply :  — 

'^  I  have  the  honor  to  acknowledge  the  receipt  of  your  note  of 
the  4th  instant,  in  which  you  request  the  extradition  to  the  Nether- 
lands of  Ck>melis  Eduard  Plugge,  as  a  person  there  convicted  of 
the  crime  of  the  utterance  of  forged  paper.  In  the  papers  which 
you  have  transmitted  to  the  Department  as  the  basis  of  your  re- 
quest, and  which  constitute  the  record  of  the  proceedings  before 
the  examining  magistrate  in  New  York,  it  is  observed  that  the 
prisoner  is  treated  as  a  person  charged  with  the  offence  named. 
The  complaint  of  the  Consul-General  of  the  Netherlands  on  which 
the  warrant  for  the  defendant's  arrest  was  issued,  describes  him  as 
being  charged  with  the  offence,  and  he  was  committed  to  await 
tiie  action  of  the  executive  as  a  person  accused  of,  or  charged  with 
the  offence  alleged.  It  is  true  that  among  the  papers  before  the 
commissioner  was  a  copy  of  a  record  of  the  prisoner's  conviction. 
This  judgment,  however,  was  rendered,  as  it  appears,  in  contuma- 
ciam^ and  in  the  opinion  of  the  Department,  amounts  to  no  more 
than  the  evidence  of  the  existence  of  a  charge  of  the  crime  alleged. 
It  seems  to  have  been  properlj^  so  treated  in  the  proceedings  before 
the  commissioner.    The  Department  is,  therefore,  of  the  opinion  thai 

1  Dip.  Cor.  I8M,  part  1,  pp.  223,  224. 
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the  surrender  of  the  piisoner  is  not  deroandable  under  the  treaty  as 
that  of  a  person  convicted  of  the  offence  in  question,  but  only  as  of 
one  charged  with  it,  and  entitled  to  be  tried  therefor  after  due 
notice  and  opportunity  to  make  defence.  The  Department  is  of 
opinion  that  the  term  ^  convicted '  in  the  treat}'  applies  only  to 
such  a  conviction,  and  not  to  a  judgment  of  guilt  pronounced  in 
contumaciam.*' 

On  May  11, 1889,  the  minister  of  the  Netherlands  replied, 
saying :  — 

*'  In  response  to  your  letter  of  the  6th  instant,  I  have  the  honor 
to  inform  you  that  a  person  convicted  par  contumace  in  the  Nether- 
lands has  the  right  to  make  opposition  to  his  conviction,  and  that 
that  act  on  his  part  pennits  the  matter  to  be  brought  anew  before 
the  competent  Judicial  authority.  I  may,  then,  in  modifying  my 
demand  of  the  4th  instant,  have  recourse  to  your  good  offices  to 
the  end  that  the  extradition  of  G.  £.  Plugge  may  be  accorded  me 
as  a  person  charged  (a  litre  prSvenu).  I  desire  nevertheless  that 
it  may  be  understood  that  this  request  is  not  to  prejudice  the  opin- 
ion which  my  government  ma}^  perhaps  entertain  in  regard  to  the 
interpretation  which  you  think  ought  to  be  given  to  the  treaty  reg- 
ulating the  matter/' 

A  warrant  was  issued  for  Plugge^s  extradition  as  a  person 
charged,  and  he  was  taken  back  to  the  Netherlands,  where 
he  was  tried  and  acquitted.^ 

8.  Jurisdiction. 

§  103.  Position  of  United  States.  —  The  extradition  treaties 
of  the  United  States  generally  provide  for  the  surrender  of 
persons  who,  having  committed  certain  offences  "  within  the 
jurisdiction  "  of  one  of  the  contracting  parties,  shall  seek  an 
asylum  or  be  found  within  the  "territories"  of  the  other. 
The  treaty  with  the  Netherlands  of  1887  adds :  "  Such  per- 
sons being  actually  within  such  jurisdiction  when  the  crime 
or  offence  was  committed."  A  similar  clause  is  contained  in 
the  treaty  with  Spain  of  1877.  But,  as  the  term  "jurisdic- 
tion "  is  construed  by  the  government  of  the  United  States, 

1  Mr.  Thayer  to  Mr.  Blaine,  Sec.  of  SUte,  Jane  14,  1889;  MSS.  Deep.,  Neth. 
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no  additional  words  are  necessary  to  confine  the  operation  of 
the  treaties  to  offences  committed  within  the  territorial  juris- 
diction of  the  contracting  pai'ties.  In  the  case  of  David,  a 
fugitive  from  France,  in  1856,  Attorney-General  Cushiug  ad- 
vised that  that  was  the  proper  interpretation  of  the  term 
"  jurisdiction."  ^  Attorney-General  Lee  gave  similar  advice  in 
1798,  in  respect  to  the  27th  article  of  the  treaty  between  the 
United  States  and  Great  Britain  of  1794.^  This  question  was 
directly  determined  by  the  government  of  the  United  States 
in  1873,  in  the  case  of  Carl  Vogt,  alias  Stupp,  a  Prussian 
subject,  charged  with  the  commission  of  certain  heinous 
crimes  near  Brussels,  in  Belgium.  At  that  time  there  was 
no  extradition  treaty  between  the  United  States  and  Belgium, 
and  his  surrender  for  the  crimes  in  question  was  demanded 
by  the  government  of  Prussia,  whose  laws  made  provision  for 
the  punishment  of  her  subjects  for  certain  crimes,  among 
which  were  those  in  question,  when  committed  outside  of  the 
national  territory.  The  fugitive  having  been  arrested,  he  was 
brought  by  proceedings  in  habeas  corpus  before  Judge  Blatch- 
ford,  and  a  motion  made  for  his  discharge  on  the  ground  that 
the  offences  charged  were  not  committed  within  the  jurisdic- 
tion of  Prussia.  Judge  Blatchford  overruled  the  motion,  pro- 
nouncing an  elaborate  judgment  upon  the  meaning  of  the 
term  "jurisdiction,"  *  and  Vogt  was  subsequently  committed  by 
the  examining  magistrate  for  extradition.  The  question  was 
then  submitted  by  the  Department  of  State  to  the  Attorney- 
General,  upon  the  application  of  the  Pi*ussian  minister  for  a 
warrant  of  surrender.  The  Attorney-General  held  that  juris- 
diction meant  territorial  jurisdiction,*  and  the  President  re- 
fused to  grant  the  warrant.^  Such  is  also  the  doctrine  in 
England.^ 

§  104.  Vessels.  —  Merchant  vessels  on  the  high  seas  and 
ships  of  war  everywhere  are  constructively  regarded  as  a 

1  8  Op.  215,  Nov.  29,  1856.  «  1  Op.  83,  March  14,  1798. 

s  In  re  Stapp,  11  Blatchf.  124.  *  14  Op.  281,  Williams,  1873. 

»  For.  Rel.,  1878,  pp.  80-85,  801. 

*  Attorney-General  v,  Kwok-a-Sing,  L.  R.  5  P.  C.  179;  Case  of  AUsop,  For- 
syth's Cases  k  Op.  868;  Case  of  certain  Fishing  Boats,  Id.  844. 
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part  of  the  territory  of  the  nation  to  which  thej  belong,  and 
consequently  criminal  offences  committed  upon  them  are  con- 
sidered as  having  been  committed  within  the  jurisdiction  of 
such  nation.^  This  question  was  first  decided  by  the  govern- 
ment of  the  United  States  in  the  case  of  Bobbins,  under  the 
treaty  with  Great  Britain  of  1794.  Bobbins  was  charged  with 
murder  on  a  British  ship  on  the  high  seas.  In  the  case  of 
certain  other  persons  implicated  in  the  affair,  Attomey-€^- 
eral  Lee  expressed  the  opinion  that  the  treaty  did  not  apply 
to  offences  committed  in  vessels  of  the  contracting  parties  on 
the  high  seas,?  and  this  opinion  was  shared  by  Mr.  Pickering, 
then  Secretary  of  State.^  A  different  opinion  was  entertained 
by  President  Adams,  and  he  ordered  Bobbins  to  be  given  up.* 
§  105.  Case  of  Kent. — The  question  came  up  again  very 
soon  after  the  promulgation  of  the  Webster-Ashburton  treaty 
of  1842,  in  the  case  of  John  Kent,  a  British  subject,  charged 
with  the  murder  of  the  master  of  an  American  vessel  on  the 
high  seas.  When  the  vessel  arrived  at  Liverpool,  Kent  was 
arrested  on  the  request  of  the  American  consul  at  that  port, 
for  extradition  on  a  charge  of  murder.  While  the  case  was 
under  examination  before  the  magistrate  at  Liverpool,  Mr. 
Everett,  then  United  States  minister  at  London,  obtained 
from  the  Earl  of  Aberdeen,  then  Foreign  Secretary,  a  war- 
rant of  arrest  under  the  British  act  of  1843.  In  transmit- 
ting the  warrant  his  Lordship  referred  to  the  delay  in 
issuing  it,  which  he  explained  by  saying  that  '^  the  case  being 
a  peculiar  one,  inasmuch  as  the  person  claimed  under  the 
treaty  was  an  Englishman,  and  the  act  of  which  he  is  ac- 
cused was  committed  not  in  the  United  States  but  on  the 
high  seas  in  a  merchant  vessel  of  the  United  States,  the  under- 
signed found  it  necessary  to  consult  the  law  advisers  of  the 
crown,  before  issuing  the  warrant."  *  On  the  day  before  the 
issuance  of  the  warrant  the  magistrate  discharged  Kent,  partly, 
at  least,  upon  the  ground  that  there  were  mitigating  circum- 

1  Case  of  Vogt,  14  Op.  281.  «  1  Op.  88. 

•  MSS.  Dept.  of  State.  «  Wharton's  Stote  Trials. 

^  £arl  of  Aberdeen  to  Mr.  Ererett,  Aug.  22,  1844;  MSS.  Desp.,  England, 
vol   53. 
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stances  which  deprived  the  act  of  the  character  of  murder. 
Being  dissatisfied,  however,  with  the  situation  in  which  the 
matter  was  thus  left,  Mr.  Everett  addressed  a  communication 
to  the  British  government,  and  on  October  26, 1844,  received 
from  Lord  Aberdeen  a  reply,  accompanying  which  was  the 
following  letter  from  the  Home  to  the  Foreign  0£5ce: — 

Whitehall,  October  22,  1844. 
Sir,  —  I  am  directed  by  Secretary  Sir  James  Graham  to*  acquaint 
you,  for  the  information  of  the  Earl  of  Aberdeen,  that  all  the  papers 
in  the  case  of  John  Kent  have  been  submitted  to  the  Queen's  Ad- 
vocate and  the  Attorney  and  Solicitor  General  for  their  opinion  on 
the  following  question,  viz. :  '^  If  an  Englishman  kill  the  subject  of 
a  foreign  state  upon  the  high  seas  (whether  such  subject  is  on 
board  a  ship  of  his  own  country,  or  an  English,  or  au}-  other  ship), 
whether  he  is  liable  to  be  tried  in  England  for  such  an  offence." 
And  the  law  ofiScers  are  of  opinion  that  If  an  Englishman  kill  the 
subject  of  a  foreign  state  on  board  an  English  ship,  he  would  be 
liable  to  be  tried  in  England  for  the  offence,  but  that  he  would  not 
be  liable  to  be  so  tried  if  the  offence  were  committed  on  board  a 
foreign  ship  on  the  high  seas.    I  am,  &c., 

[Signed]  S.  M.  Phillipps.* 

Since  the  date  of  this  case  the  governments  of  the  United 
States  and  Great  Britain  have  constantly  surrendered  to  each 
other  persons  charged  with  crimes  on  the  merchant  vessels  of 
the  one  party  on  the  high  seas,  and  subsequently  found  in 
the  territories  of  the  other. 

§  106.  Case  of  Markham.  —  On  June  80,  1887,  the  British 
government  demanded  the  surrender  of  one  Markham,  as- 
sistant-paymaster on  her  Britannic  Majesty's  ship  of  war 
^^  Espoir,"  charged  with  forging  the  name  of  the  commander 
of  that  ship  to  certain  requisitions  on  her  Majesty's  Treasury 
chest  at  Hong  Kong,  and  with  uttering  the  documents  so 
forged,  while  the  ship  was  in  Chinese  waters.  Having  been 
arrested  and  brought  before  an  extradition  commissioner  in 
Chicago,  in  the  State  of  Illinois,  Markham  admitted  the  truth 
of  the  charge  and  waived  examination,  and  was  committed 

1  Mr.  Everett  to  Dept.,  Dec.  10, 1844;  MSS.  Desp.,  England,  voL  68. 
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for  surrender.    A  warrant  for  his  extradition  was  issued  July 
21, 1887.1 

§  107.  Case  of  Lynch.  —  A  more  interesting  case  is  that  of 
Peter  Lynch,  a  British  subject,  whose  extradition  was  de- 
manded by  the  British  government  in  August,  1889,  on  a 
charge  of  murder  committed  on  board  of  the  British  steam- 
ship ^^  Charles  Morand,"  on  which  Lynch  was  a  seaman,  at 
San  Ramon,  Manzanillo,  in  the  island  of  Cuba,  where  the 

1  The  complaint  on  which  Markham  was  arrested  and  committed  was  made  on 
July  15,  1887,  by  the  British  consul  at  Chicago,  and  was  as  foUows :  — 

'*  William  Hogg  Wolseley  Markham,  now  residing  at  Kansas  City  in  the  State 
of  Missouri  and  alleged  to  be  on  his  way  to  Chicago,  was  on  and  prior  to  the 
20th  day  of  April,  1886,  Assistant-Paymaster  upon  Her  Britannic  Majesty's  ship- 
of-war  *  Espoir,'  and  a  duly  commissioned  officer  in  the  service  of  Her  Majesty 
the  Queen  of  Great  Britain  and  Ireland,  and  that  the  said  William  Hogg  Wolseley 
Markham  did  heretofore,  to  wit,  on  or  about  the  20th  day  of  October,  1885,  while 
such  Assistant-Paymaster  as  aforesaid,  and  while  serving  in  such  capacity  on 
board  of  said  ship,  in  the  Chinese  waters,  and  within  the  jurisdiction  of  Her  said 
Britannic  Majesty,  commit  the  crime  of  forgery  and  the  utterance  of  forged  paper, 
to  wit,  did  feloniously  on  the  said  ship,  and  at  the  time  aforesaid,  forge,  and 
utter,  well  knowing  the  same  to  be  forged,  a  requisitiou  for  $2000,  by  affixing  to 
said  requisition  the  name  of  Lieutenant  Horace  R.  Adams,  Commander  of  Her 
said  Britannic  Majesty's  ship  '  Espoir,'  the  said  requisition  being  drawn  on  Her 
Majesty's  Treasury  chest  at  Hong  Kong,  within  the  jurisdiction  of  Her  said 
Britannic  Majesty ;  and  that  the  said  William  Hogg  Wolseley  Markham  did 
heretofore,  on  the  12th  day  of  January,  A.  D.  1886,  commit  the  crime  of  forgeiy 
and  the  utterance  of  forged  paper,  to  wit,  did  feloniously  upon  the  said  ship  and 
at  the  time  aforesaid,  forge  and  utter,  weU  knowing  the  same  to  be  foiged,  a 
requisition  for  $5000,  and  on  the  21st  day  of  January,  1886,  did  conmiit  the  crime 
of  forgery  and  the  utterance  of  forged  paper,  to  wit,  did  feloniously  upon  the  said 
ship,  and  at  the  time  aforesaid,  forge  and  utter,  well  knowing  the  same  to  be 
forged,  a  requisition  for  $6000,  by  affixing  to  both  of  said  requisitions  Hie  name 
of  the  said  Lieutenant  Horace  R.  Adams,  Commander  of  Her  Majesty's  ship 
'  Espoir,'  and  both  of  said  requisitions  being  drawn  on  Her  Migesty's  Treasury 
chest  at  Hong  Kong  ;  all  of  said  three  requisitions  hereinbefore  referred  to  being 
forged  and  uttered  with  intent  thereby  to  defraud  Her  Britannic  Migesty,  the 
Queen  of  Great  Britain  and  Ireland. 

"That  the  said  William  Hogg  Wolseley  Markham  is  a  fugitive  from  the  justice 
of  Great  Britain  and  Ireland,  and  did,  in  or  about  the  month  of  May,  1886,  sail 
for  the  United  States  of  America  for  the  purpose  of  seeking  an  asylum  within  the 
same ;  that  the  crime  of  which  the  said  Markham  has  been  guilty  as  aforesaid 
would  justify  his  apprehension  and  commitment  for  trial  for  such  crime  if  the 
same  had  been  committed  within  the  Northern  District  of  Illinois,  or  within  the 
jurisdiction  of  the  District  Court  of  the  United  States  for  the  Northern  District 
of  niinois." 
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vessel  was  then  lying.  The  authorities  in  Cuba  refused  to 
take  jurisdiction  of  the  offence  on  the  ground  that  it  was 
committed  bj  a  British  subject,  a  member  of  the  crew  of  a 
British  vessel,  on  board  of  that  vessel,  and  that  consequently 
Great  Britain  and  not  Spain  had  jurisdiction  of  it.  The  cul- 
prit was  accordingly  brought,  on  the  regular  voyage  of  the 
steamer,  to  New  York,  where  he  was  arrested  on  a  warrant 
issued  by  John  A.  Osborn,  an  extradition  commissioner,  upon 
the  complaint  of  the  British  consul  at  that  port.  The  commis- 
sioner, after  hearing  the  case,  committed  Lynch  for  surrender. 
A  warrant  of  extradition  was  granted  August  21, 1889. 

§  108.  Eztratarrltorlal  Jurisdiction.  —  It  has  been  announced 
by  the  Department  of  State  that  an  offence  committed  in  a 
country  where  extraterritorial  jurisdiction  is  exercised  by 
foreign  powers  is  not  committed  within  the  jurisdiction  of 
such  powers  in  the  sense  of  the  extradition  treaties,  so  as  to 
give  the  government  of  the  country  of  which  the  offender  is  a 
citizen  or  subject  the  right  to  demand  his  surrender  from  the 
territory  of  the  United  States.  This  doctrine  was  laid  down 
in  the  case  of  a  British  subject  who  committed  the  crime  of 
embezzlement  in  Japan  and  took  refuge  in  the  State  of  Cali- 
fornia. The  offence  was  not  in  any  case  within  the  treaty, 
but  the  Department  said  :  — 

^'  The  tenth  article  of  the  treaty  with  Great  Britain,  of  August  9, 
1842,  provides  for  deliver^',  on  mutual  requisition,  of  persons  charged 
with  certain  speciGc  offences  (among  which  embezzlement  is  not 
included),  when  committed  within  the  jurisdiction  of  either,  and 
who  shall  seek  an  asylum  or  shall  be  found  within  the  territories  of 
the  other.  An  offence  committed  in  Japan  by  a  British  subject  is 
not  committed  within  the  jurisdiction  of  Great  Britain,  within  the 
meaning  of  the  treaty."  * 

§  109.  Meaning  of  '*  Territories."  —  The  treaties  of  the 
United  States  generally  provide  for  the  surrender  of  persons 
who,  having  committed  an  offence  within  the  jurisdiction  of 
one  of  the  contracting  parties,  shall  be  found  within  the  terri- 

*  Mr.  Cadwalader,  Ac.  Sec.,  to  Mr.  Bingham,  U.  S.  Min.,  Japan,  Aug.  18, 
1875 ;  For.  Bel.,  1875,  p.  821. 
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tories  of  the  other.  It  has  been  held  that  the  ministers  and 
consuls  of  the  United  States  in  countries  where  they  exercise 
criminal  jurisdiction,  are  not  authorized  to  deliver  up  fugitives 
from  justice  under  the  extradition  treaties  of  the  United 
States.  This  question  arose  in  China,  in  1874,  in  the  case  of 
one  Jackson,  an  American  citizen,  who  committed  certain 
crimes  in  Hong  Kong  and  fled  to  Shanghai.^  Upon  the  re- 
quest of  the  authorities  of  the  former  place,  Jackson  was 
arrested  at  Shanghai,  bj  the  police  of  the  municipality,  and 
committed  to  prison,  as  a  British  subject.  After  his  arrest 
he  claimed  to  be  an  American  citizen,  and  appealed  to  George 
F.  Seward,  United  States  consul-general  at  Shanghai,  for  pro- 
tection. Mr.  Seward,  after  examining  the  claim,  asked  that 
Jackson  be  delivered  into  his  custody,  and  at  the  same  time 
requested  the  superintendent  of  police  to  report  the  fact 
to  Hong  Kong.  Subsequently,  Mr.  Seward  promised  to  con- 
sider a  request  for  Jackson's  surrender  under  the  treaty 
between  the  United  States  and  Great  Britain  of  1842 ;  but 
the  prosecution  was  dropped  and  the  prisoner  released.  On 
August  81, 1874,  Mr.  Hunter,  Second  Assistant-Secretary  of 
State,  wrote  to  Mr.  Seward  as  follows  :  — 

^'  The  Department  is  somewhat  at  a  loss  to  ascertain  the  precise 
intention  of  the  government  of  Hong  Kong  by  its  demand.  Ac- 
cording to  settled  usage  in  the  United  States,  criminals  are  not 
delivered  up  on  the  demand  of  a  foreign  state  except  pursuant  to 
the  provisions  of  a  treaty.  If  the  request  of  the  Hong  Kong  gov- 
ernment was  intended  to  be  a  demand  for  extradition  in  accordance 
with  the  provisions  of  the  treaty  with  Great  Britain  of  1842,  it  is 
sufficient  to  say  that  the  treaty  provides  for  the  delivery  of  persons 
who,  charged  with  certain  crimes  committed  within  the  jurisdiction 
of  either,  '  shall  seek  an  asylum  or  shall  be  found  within  the  terri- 
tories of  the  other,'  where  proper  proceedings  shall  be  taken.  It 
is  necessary,  in  the  opinion  of  this  Depaitment,  tiiiat  the  person 
whose  extradition  is  sought  shall  be  not  only  within  the  jnrisdiction, 
but  within  the  actual  territory  of  the  United  States.  No  authority 
is  given  to  any  diplomatic  or  consular  officer  to  grant  a  warrant  of 
extradition.    Upon  an  examination  of  the  request  made  by  the 

1  For.  BeL,  1874,  pp.  801-308. 
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colonial  secretary,  the  abflence  of  the  usual  statement  that  the 
prisoner  is  a  fugitive  from  British  Justice  and  within  the  territory 
of  the  United  States  will  be  noticed,  and  the  fact  that  the  pro- 
ceedings were  dropped  on  the  reception  of  jour  note  is  quite 
significant"^ 

These  views  were  amplified  and  affirmed  in  a  later  instruo- 
tion  sent  by  Mr.  Cadwalader,  Assistant-Secretary  of  State,  to 
Mr.  Seward,  October  23, 1874,^  a  copy  of  which  was  sent  by 
Mr.  Fish,  Secretary  of  State,  on  the  same  day,  to  the  legation 
of  the  United  States  at  Peking  for  its  information.^ 

9.    Piracy. 

§  110.  Case  of  Britisli  Prisonexs.  —  In  consequence  of  the 
interpretation  of  the  term  "  jurisdiction  "  as  meaning  terri- 
torial jurisdiction,  the  question  has  been  much  controverted 
whether,  where  a  treaty  provides  for  extradition  for  piracy 
simply,  and  not  expressly  for  piracy  by  the  law  of  nations, 
the  surrender  of  a  fugitive  may  be  demanded  except  for 
piracy  under  municipal  statute.  This  question  has  never 
been  directly  determined  in  the  United  States.  There  have 
been  only  three  cases  of  extradition  from  the  United  States 
in  which  the  offence  of  piracy  was  involved.  These  cases 
have  all  arisen  under  the  treaty  with  Great  Britain  of  1842, 
which  specifies  "piracy"  simply,  but  have  only  involved 
offences  made  piracy  by  municipal  statute.  The  first  case  is 
that  of  the  British  Prisoners,*  before  Judge  Woodbury,  in  the 
first  circuit,  on  hahea%  eorpuSj  in  1845.  The  names  of  the 
relators,  who  were  British  subjects  and  part  of  the  crew  of  a 
British  vessel,  were  Henry  Matthews,  Thos.  Boyle,  Herman 
Hinker,  Joe  McCann,  John  Copplestone,  Henry  W.  Watson, 
Thomas  Sheasel,  John  Johnson,  and  James  Col  well.  They 
were  examined  before  Albert  Pillsbury,  a  justice  of  the 
peace,  at  Machias,  Maine,  on  a  charge  of  piracy  under  an  act 
of  Parliament,  and  not  under  the  law  of  nations,  and  were 

1  For.  Bel.,  1874,  pp.  838,  889. 

•  For.  Bel.,  1874,  pp.  847,  848. 

•  For.  Rel.,  1874,  p.  811. 
«  1  Wood.  &  M.  60. 
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committed  for  extradition.^     Judge  Woodbury  refused   to 
discharge  them,  saying:  — 

''  They  are  not,  then,  amenable  to  our  tribunals  and  laws  for 
final  trial  or  punishment,  but  ought  to  be  examined,  and  if  guilty, 
punished  by  the  tribunals  and  laws  under  whose  jurisdiction  they 
lived  when  the  offence  was  committed,  and  whose  penalties,  if  any, 
they  have  incurred.  It  was,  then,  a  proper  case,  and  one  expressly 
enumerated  under  the  stipulations  in  the  treaty  of  1842,  for  a 
surrender  of  a  supposed  offender." 

The  second  case  is  as  follows :  — 

§  111.  Caae  of  Carr  and  others.  —  On  June  8,  1871,  Ken- 
neth G.  White,  an  extradition  commissioner  in  New  York, 
committed  for  surrender,  for  piracy  and  assault  with  intent  to 
commit  murder,  on  a  British  ship  on  the  high  seas,  Charles 
Garr,  Jeremiah  Fitzpatrick,  John  Macdonald,  Thomas  Shea, 
Robert  Walsh,  Thomas  Walsh,  and  Thomas  Wood.  June  14, 
1871,  the  Secretary  of  State  issued  a  warrant  for  the  sur- 
render of  Charles  Carr,  Thomas  Shea,  Robert  Walsh,  and 
Thomas  Walsh.  The  piracy  was  statutory,  being  a  revolt, 
and,  as  such,  piracy,  under  11  Wm.  III.,  ch.  7  and  8.* 

§  112.  Case  of  O'Connor  and  others.  —  The  third  case  is 
that  of  John  O^Connor,  James  Dickson,  and  Thomas  Bain, 
who,  on  May  18,  1880,  were  committed  by  John  A.  Osbom, 
an  extradition  commissioner  in  New  York,  for  surrender  on 
charges  of  piracy  and  assault  with  intent  to  commit  murder 
on  a  British  vessel  on  the  high  seas.  A  warrant  of  extradi- 
tion on  the  charges  in  question  was  granted  May  21,  1880. 
The  commissioner,  in  his  certiBcate  of  commitment,  said :  — 

*^The  commissioner  holds  that  the  evidence  clearly  sustains  the 
chaise  of  revolt,  and  revolt,  under  the  act  of  Congress  of  April  80, 
1790,  is  piracy.  The  English  government  claims  that  the  act  of 
1790  was  in  force  at  the  time  the  treaty  was  passed  b}'  the  respective 
governments,  and  that  under  English  statutes  in  force  at  the  time 
of  the  making  of  the  treaty,  a  revolt  was  piracy  if  committed  on 
English  vessels ;  consequently*  the  American  government  is  bound 
under  the  treaty  to  surrender  the  accused,  if  they  be  found  in  a 

1  MSS.  certificate,  Dept.  of  SUte.  <  MSS.  certificate,  Dept  of  State. 


TREATIES.  148 

Jadicial  proceeding  to  have  oommitted  the  offence  of  revolt  on  ship- 
board. I  am  inclined  to  sustain  that  view  of  the  treaty  and  the 
laws  of  the  respective  governments  on  the  subject  of  what  may  be 
called  statutory'  piracy.  I  hold  also  that  the  charge  of  an  assault 
with  intent  to  commit  murder  is  sustained  by  the  evidence.** 

At  the  close  of  the  evidence  for  the  demanding  government, 
counsel  for  that  government  offered  sec.  8,  ch.  7, 11  Wm.  III., 
in  evidence  on  the  subject  of  piracy.* 

§  113.  Position  of  British  Oovernment.  —  It  has  been  held 

in  Great  Britain  that  the  simple  term  "  piracy  "  in  the  treaties 
of  extradition  means  piracy  comniitted  within  the  exclusive 
jurisdiction  of  the  contracting  parties,  and  consequently  only 
piracy  by  municipal  statute.  Such  was  the  decision  of  the 
Court  of  Queen's  Bench  in  1864  in  the  case  of  the  alleged 
pirates  of  the  American  schooner  "  Joseph  L.  Gerrity,"  whose 
extradition  was  demanded  by  the  United  States  on  the  charge 
of  piracy  simply.  The  court  held  that  the  facts,  if  amounting 
to  piracy  at  all,  constituted  piracy  by  the  law  of  nations. 
This  offence  being  justiciable  by  all  nations,  Justices  Gomp- 
ton,  Blackburn,  and  Shee  held  that  it  did  not  come  within 
the  treaty  of  1842,  which  only  contemplated  offences  com- 
mitted within  the  exclusive  jurisdiction  of  the  demanding 
government.  Lord  Chief  Justice  Cockburn  dissented,  holding 
that  the  treaty  and  the  British  act  of  6  &  7  Victoria,  passed 
to  give  it  effect,  did  not  necessarily  confine  extradition  to 
offences  committed  within  such  jurisdiction.*  The  govern- 
ment of  the  United  States  did  not  acquiesce  in  the  decision  of 
the  Queen's  Bench.^  But  the  views  expressed  by  the  majority 
of  the  court  in  that  case  have  since  found  acceptance  in  Great 
Britain.* 

1  MSS.  certificate,  Dept.  of  State. 

3  In  re  Tivnan,  6  B.  &  S.  645  ;  Dana's  Wheaton,  note  74,  pp.  184,  185.  For 
lacts  in  the  case,  see  tn/ro,  §  212. 

«  See  generally  Dip.  Cor.  1864,  Gr.  Br, 

*  Attorney-General  v,  Kwok-a-Sing,  L.  R.  5  P.  C.  179.  Abdy,  in  his  edition 
of  Kent's  International  Law,  upholds  the  dissenting  opinion  of  the  Chief  Justice 
in  Tivnan's  case,  as  containing  the  correct  interpretation  of  the  treaty  and  the 
statute  (2d  ed.,  pp.  411-414).  Sir  G.  C.  Lewis,  in  his  work  on  Foreign  Juris- 
diction, published  in  1859,  before  the  date  of  any  of  the  English  cases,  expressed 
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§  114.  Great  Lakes.  —  The  question  arose  in  1864,  in  respect 
to  certain  criminal  offences  committed  on  Lake  Erie,  whether 
the  offence  of  piracy  by  law  of  nations  could  be  committed  on 
the  great  lakes.  The  Attorney-General  of  the  United  States, 
to  whom  the  question  was  submitted,  advised  that  the  extra- 
dition of  the  offenders  might  be  demanded  as  pirates,  but  at 
the  same  time  observed  that  his  opinion  was  expressed  ''  not 
without  some  hesitation,  and  with  great  deference  for  tlie 
contrary  opinions  of  some  wise  and  learned  men."  He,  more- 
over, advised  that  inasmuch  as  the  parties  engaged  in  the 
transactions  in  question  were  guilty  of  robbery  and  assault 
with  intent  to  commit  murder,  their  extradition  should  be 
demanded  at  the  hands  of  the  Canadian  authorities  for  those 
offences.  "  Indeed,"  said  the  Attorney-General,  "  I  am  in- 
formed that  some  high  British  officials  are  pledged  to  the 
opinion  that  Lake  Erie  is  not  a  ^  sea,'  and  that  they  are  un- 
willing to  admit  that  piracy  can  be  committed  on  its 
waters."  ^ 

10.  Forgery. 

§  115.  Treaty  with  PrvMia,  1852.  —  The  offence  of  forgery 
has  given  rise  to  many  contested  cases  under  the  extradition 
treaties,  more,  however,  in  Canada  than  in  the  United  States 
or  Great  Britain.  In  the  case  of  Richard  Sachs,  in  1854,  it 
was  advised  by  Mr.  Gushing,  Attorney-General,  that  the 
forging  of  checks  on  the  communal  chest  of  Breslau  was 
forgery  within  the  treaty  between  the  United  States  and 
Prussia  of  1862.*  The  question  of  forgery  under  this  treaty 
was  discussed  in  the  case  of  Traugott  MuUer,  in  1863,  before 
Judge  Cadwalader  in  the  United  States  district  court  for  the 
Eastern  District  of  Pennsylvania.'  The  facts  are  set  forth  in 
the  deposition  of  one  Hellmerdig,  who  swore  that  MuUer  came 
to  him,  saying  that  he  had  some  money  and  wanted  to  discount 
some  bills.  Hellmerdig  replied  that  he  was  the  holder  of  a 
note  of  one  Hilleman  for  seventy-five  thalers,  which  had  only 

the  opinion  Uiat  the  tenn  "  piracy  "  in  the  treaty  of  1842  most  refer  to  oonstnic- 
tive  piracy  (p.  89). 

1  11  Op.  114,  Bates,  Oct  10,  1864. 

•  6  Op.  761.  «  6  Phila.  Bep.  289. 
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a  short  time  to  run.  MuUer  objected  to  the  shortness  of  the 
time,  but  said  that  if  Hilleman  would  make  a  note  for  a  hun- 
dred thalers,  to  run  for  a  longer  time,  he  would  take  it. 
Hilleman  was  accordingly  brought  in,  and,  being  satisfied 
with  the  offer,  made  such  a  note  as  was  desired  for  a  hundred 
thalers,  but  at  the  request  of  Muller,  who  professed  to  act  as  a 
middleman,  drew  the  note  to  the  order  of  ''  C.  F.  Bernhard." 
During  these  transactions  Hellmerdig  was  in  and  out  of  the 
room,  and  during  one  of  his  absences  Muller  called  his  son, 
young  Hellmerdig,  aged  fourteen  years,  and  asked  him  to 
indorse  the  name  of  *^  C.  F.  Bernhard "  on  the  back  of  the 
note.  Young  Hellmerdig  did  as  he  was  requested,  and  Muller 
then  added  his  own  indorsement.  A  day  or  two  afterwards, 
no  money  havmg  been  received  from  Muller,  either  by  Hell- 
merdig, whose  note  for  seventy-five  thalers  was  torn  up  when 
the  note  for  a  hundred  thalers  was  made,  or  by  Hilleman, 
Hellmerdig  went  to  see  Muller  to  ascertain  the  cause,  and 
subsequently  received  from  him  a  draft  drawn  by  himself 
(Muller)  to  the  order  of  ''  C.  F.  Bernhard "  for  ninety-nine 
thalers,  payable  at  Becker  &  Go.'s,  in  Leipzig.  Hilleman  in- 
dorsed this  draft  and  delivered  it  to  Hellmerdig,  who  paid 
over  to  him  twenty-four  thalers,  the  excess  of  the  amount  of 
the  draft  over  the  amount  of  the  note  of  Hilleman  to  Hell- 
merdig, which  had  been  destroyed.  It  was  subsequently  dis- 
covered that  no  such  person  as  "  C.  F.  Bernhard  "  existed, 
and  Hilleman  was  subsequently  compelled  to  take  up  both 
notes.  Other  notes  were  exhibited  which,  it  was  shown,  were 
filled  up  by  Muller  after  being  indorsed  by  a  Mrs.  Nodes  with 
her  own  name  and  that  of  her  husband,  at  Muller's  request. 
It  was  proved  that  she  was  a  connection  by  marriage  of 
Muller,  and  that  she  had  no  authority  to  sign  her  husband's 
name,  and  received  no  reward  for  so  doing.^  Muller  was  com- 
mitted and  subsequently  surrendered.  The  offence  of  forgery 
again  came  in  question,  under  the  treaty  with  Prussia,  in  the 
case  of  Henrich,^  in  1867.  In  this  case  it  appeared  that  the 
prisoner  was  the  secretary  of  the  Bhenish  Railroad  Company 

>  MSS.  certificate,  Dept  of  Stote.  *  5  Blatchf.  414. 
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at  Cologne,  which  purchased  lands  of  various  parties,  and  that 
he  obtained  and  applied  to  his  own  use  the  purchase-money  in 
a  number  of  instances,  by  foi^ng  the  names  of  the  vendors  to 
receipts,  or  by  the  use  of  such  receipts*  knowing  them  to  be 
forged.  He  was  committed  and  surrendered  on  the  charges 
of  forgery  and  the  utterance  of  forged  papers. 

§  116.  MiBoellaneous  Cases.  — It  was  held  under  the  treaty 
with  France  that  it  was  forgery  in  that  country  to  insert  in  an 
authentic  deed  false  statements  of  fact.^  It  has  been  held 
that  a  printed  theatre  ticket,  stamped  upon  its  face  with  an 
inscription  in  the  style  of  a  seal  setting  out  the  name  of  the 
manager,  in  printed  characters,  is  the  subject  of  forgery  at 
common  law,  and  under  the  treaty  between  the  United  States 
and  Mexico  of  1861,  "  printing  "  being  "  writing  "  in  the  legal 
sense  of  the  term,  and  a  signature  by  impression  from  a  stamp 
being  a  valid  signature.* 

§  117.  Case  of  TaUy.  —  Several  cases  of  forgery  have  been 
discussed  by  the  courts  in  the  United  States  under  the  treaty 
with  Great  Britain,  of  1842.^  It  has  been  held  that  the  forgery 
of  a  postal  money-order  is  within  the  treaty.*  One  of  the 
latest  and  most  important  cases  is  that  of  TuUy,  decided  by 
Judge  Brown,  in  the  United  States  circuit  court  for  the 
Southern  District  of  New  York,  in  1884.*  It  appeared  that 
Tully  was  the  sub-manager  of  the  Preston  Banking  Company 
(Limited),  of  Preston,  England,  which  had  various  agencies 
in  the  vicinity  entrusted  with  funds  on  its  account.  It  was 
the  duty  of  Tully,  as  sub-manager,  to  regulate  the  balances 
standing  to  the  bank^s  credit  with  its  various  agencies,  and 
whenever  he  found  the  amount  with  any  of  them  too  high  to 
withdraw  some  of  the  funds  and  apply  them  for  other  bank 
purposes.  For  this  purpose  Tully  had  a  general  authority 
from  the  Preston  Bank  to  draw  checks  upon  its  agents  in 

1  Matter  of  Met^r,  5  N.  Y.  Leg.  Obs.  88. 

<  In  re  Benson,  84  Fed.  Rep.  649  ;  Benson  v.  McMahon,  127  IJ.  8.  457. 
>  Matter  of  Heflbronn,  1  Park.  G.  R.  429 ;  In  re  Herres,  88  Fed.  R.  165  ,*  /» 
re  Charleston,  84  Fed  Rep.  588. 
*  Infra,  §  164. 
^  Inre  Tally,  20  Fed.  Rep.  812. 
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reducing  their  balances.  In  doing  bo,  it  was  the  practice  of 
TuUy  to  fill  out  a  printed  memorandum,  termed  a  ^*  blue  slip,'' 
showing  the  amount  drawn,  from  whom,  and  how  the  pro- 
ceeds were  disposed  of.  These  blanks  were  in  the  following 
form :  — 

"  P&BSTON,  ■. 

"  Preston  Banking  Co. 
**  Debit, . 

Credit, ." 

When  these  slips  were  made  out,  TuUy  signed  them  with  the 
letter  P.,  which  stood  as  his  signature  and  authentication  of 
the  transaction  stated  in  the  memorandum.  The  slips  were 
tlien  handed  to  the  accountant's  department,  where  the  proper 
entries  were  made  in  the  books  of  the  bank ;  and  the  slips 
were  preserved  as  vouchers.  It  appeared  that  on  three  oc- 
casions TuUy  drew  checks  upon  the  bank's  agents,  received 
the  money  from  them,  and  rendered  to  the  bank  blue  slips 
crediting  the  drafts  to  the  agents  and  directing  the  debits  of 
the  amounts  to  certain  <^ustomers  of  the  bank.  The  proofs, 
however,  warranted  the  inference  that  the  money  was  appro- 
priated by  Tully  to  his  own  use,  and  was  not  invested  by  him 
with  the  persons  against  whom  it  was  charged.  The  three 
transactions  mentioned  in  the  complaint  were  all  similar,  and 
one  of  them  was  as  follows :  On  October  28, 1882,  Tully  drew 
a  check  upon  the  Manchester  and  Salford  Bank  (Limited),  for 
^1,000  payable  to  selves  or  bearer,  signed  "  per  pro.  the  Pres- 
ton Bank  Company  ;  G.  T.  Tully,  sub-manager."  The  drawee 
was  one  of  the  agents  of  the  Preston  Bank.  Tully  received 
the  money  in  person,  and  on  the  4th  of  November  following 
rendered  to  the  accountant's  bureau  of  the  Preston  Bank  the 
following  blue  slip :  — 

"  Preston,  4-11-1882. 
"  7%6  Preston  Banking  Company. 
'^  Debit,  investment  ac.  to  Railtons. 
Credit,  M.  &  S.  Bk.  Man.  do. 

£1,000.00  P." 

By  ^^  Railtons  "  was  meant  the  firm  of  Railton,  Sons  &  Lud- 
ham,  of  Manchester,  to  whom  the  Preston  Bank  had  been 
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accustomed  to  advance  money  on  secnritj.  In  October,  1883, 
TuUj  absconded.  On  examination  of  the  books  and  accounts 
several  of  the  leaves  of  the  investment  ledger  were  found  to 
be  missing,  and  also  Bailtons'  account.  Evidence  furnished  by 
the  Railtons  showed  that  no  such  moneys  were  received 
by  them.  The  complaint  charged  forgery  in  respect  to  the 
drafts,  and  also  forgery  in  respect  to  the  blue  slips.  The 
commissioner  decided  that  the  crime  of  forgery  was  not  made 
out  in  respect  to  the  drafts  upon  which  the  money  was  pro- 
cured by  TuUy,  but  held  him  for  forgery  on  the  ground  that 
the  blue  slips  were  accountable  receipts.  As  regards  the 
drafts,  Judge  Brown  held  that  the  commissioner  rightly  de- 
cided. The  drawing  of  them  was  under  authority ;  there  was 
no  proof  that  the  circumstances  of  the  agent's  accounts  were 
not  such  as  warranted  the  drafts ;  they  were  neither  false  nor 
irregular,  but  were  drawn  in  the  ordinary  course  of  business. 
Even  if  Tully  had  had  no  authority  to  draw  them,  they  would 
not.  Judge  Brown  declared,  have  constituted  forgery  according 
to  English  law,  as  laid  down  by  the  fifteen  judges  in  Begina 
V.  White,^  because  the  signature  by  him  in  his  own  name 
'*  per  procuration,"  showed  on  its  face  all  that  it  purported 
to  be,  and  was  not  a  false  making.  As  to  the  blue  slips, 
Judge  Brown  said  that  if  he  were  at  liberty  to  consider  the 
question  as  an  original  one,  in  connection  with  the  law  of  evi- 
dence in  New  York,  he  should  be  inclined  to  hold  that  they 
might  possibly  constitute  forgery  at  common  law.*  But  he 
held  he  was  not  at  liberty  so  to  treat  it,  "  because  this  trans- 
action was  in  England,  where  a  diflFerent  rule  of  evidence 
seems  to  prevail  (8  Bl.  Comm.  868 ;  8  Bam.  A  Aid.  142), 
and  also  because,  in  a  case  identical  with  the  present,  as  it 
seems  to  me,  in  all  essential  particulars,  the  court  of  appeal 
in  England  has  held  this  offence  not  to  be  forgery."    He 

1  2  Car.  &  E.  404. 

>  Here  he  cited  Whart.  Grim.  Law,  §§  663-668  ;  1  Grepnl.  £t.  §  118  m ;  Mc* 
Goldrick  V,  Traphagen,  88  N.  Y.  334  ;  Chaffee  v.  United  States,  18  Wall  616, 
541 ;  Bank  of  Monroe  v,  Calver,  2  Hill,  581 ;  Conklin  v.  Stamler,  2  Hilt  423, 
428 ;  Burke  v.  Wolfe,  38  N.  Y.  Super.  263  ;  BUea  v.  Com.,  82  Pa.  St.  529 ;  1 
Taj.  Ev.  §§  697-712. 
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referred  to  the  case  of  Charles  Windsor,^  who  in  1865  was 
arrested  in  London  on  the  charge  of  forgery  upon  the  Mer- 
cantile Bank  of  New  York  City,  of  which  he  was  paying 
teller,  in  making  upon  its  books  false  and  fraudulent  entries, 
by  which  he  had  embezzled  f  200,000,  concealing  his  crime 
by  fictitiously  entering  upon  the  bank's  books  some  $200,000 
as  coin  and  cash  in  vault.  In  the  argument  before  the  Court 
of  Appeal  on  habea$  eorpuSy  counsel  contended  that  such  an 
entry  was  "  virtually  a  statement  by  the  bank,  and  would  be 
evidence  against  them."  The  point  was  overruled,  although 
the  rules  of  evidence  prevailing  in  New  York  were  not  con- 
sidered. Opinions  were  delivered  by  Cockburn,  C.  J.,  and 
Blackburn,  J.,  with  Shee,  J.,  concurring.  Cockburn,  C.  J., 
said :  *^  No  doubt  this  was  a  false  entry,  and  made  for  fraudu- 
lent purposes ;  but  it  is  clear  that  the  offence  did  not  amount 
to  forgery.  We  must  take  the  term  '  forgery  '  in  the  Extra- 
dition Act  to  mean  that  which  by  universal  acceptation  it  is 
understood  to  mean,  namely,  the  making  or  altering  a  writ- 
ing so  as  to  make  the  writing  or  alteration  purport  to  be  the 
act  of  some  other  person,  which  it  is  not."  Blackburn,  J., 
said :  ^^  Forgery  is  the  falsely  making  or  altering  a  document 
to  the  prejudice  of  another,  by  making  it  appear  as  the  docu- 
ment of  that  person ;  telling  a  lie  does  not  become  forgery 
because  it  is  reduced  to  writing."  Judge  Brown  obsen-ed 
that  in  the  above  case  the  statute  of  the  State  of  New  York, 
making  the  offence  forgery  in  the  third  degree,  was  held,  and 
no  doubt  rightly,  not  to  extend  the  force  of  the  treaty  to  of- 
fences not  embraced  within  the  definition  of  forgery  at  the 
time  when  the  treaty  was  executed ;  and  there  had  been  no 
change  in  the  laws  or  statutes  of  either  country,  in  that  re- 
spect, so  far  as  he  knew,  since  the  Windsor  decision.  Judge 
Brown  said  it  was  in  his  judgment  immaterial  whether  as  an 
original  question  the  case  of  Windsor  or  that  of  Tully  consti- 
tuted forgery  at  common  law,  so  long  as  in  England,  in  whose 
behalf  the  extradition  had  been  asked,  the  point  had  been  ad- 
judicated to  the  contrary.    This  adjudication  must  be  taken 

1  6  Best  &  S.  522. 
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to  be  the  settled  law  in  England  until  in  some  way  modified 
or  reversed.  The  blue  slips  could  not  possibly  have  any 
greater  effect  than  would  have  had  Tully's  own  entries  in  the 
books  of  the  bank.  The  prisoner  was  accordingly  ordered 
to  be  discharged.  It  may  be  observed  that  the  definition  of 
forgery  given  in  the  case  of  Windsor  by  Chief  Justice  Oock- 
burn  has  not  been  adhered  to,  although  the  actual  point  de- 
cided by  him,  that  the  making  of  a  false  entry  in  the  book  of  a 
bank  with  intent  to  defraud,  is  not  forgery,  is  still  accepted  in 
England  as  law.^ 

§  118.  Case  of  Relnits.  — The  latest  case  of  forgery  decided 
in  England  under  the  treaty  of  1842,  is  that  of  Ignatz  Reinitz, 
before  Lord  Chief  Justice  Coleridge  and  Mr.  Justice  Hawkins, 
on  habeas  corpus  in  the  Queen's  Bench,  March  26, 1889.  The 
facts  were  that  one  Baez,  who  carried  on  business  at  Key 
West,  Florida,  gave  Reinitz  authority  to  use  certain  checks 
drawn  on  a  bank  in  that  place  where  Baez  kept  an  account, 
and  which  were  signed  by  him  in  blank.  Reinitz  was  to  use 
the  checks  under  two  conditions :  (1)  That  he  purchase  goods 
for  Baez  and  fill  in  the  name  of  the  vendor  and  the  amount ; 
(2)  that  Baez  should  draw  bills  on  Reinitz,  who  should  raise 
money  by  check  in  order  to  meet  them.  The  evidence  tended 
to  show  that  Reinitz,  in  excess  of  his  authority,  drew  checks 
to  a  large  amount  and  applied  the  money  to  his  own  use. 
After  the  argument  before  the  Queen's  Bench,  the  Lord  Chief 
Justice  (Coleridge)  said  he  thought  it  was  a  very  clear  case. 
He  did  not  say  how  the  trial  in  America  might  turn  out,  but 
here  was  evidence  that  the  authority  to  the  prisoner  to  fill  up 
the  checks  was  a  very  limited  authority,  and  he  had  exceeded 
that  authority  and  applied  the  money  to  his  own  purposes. 
According  to  the  cases  this  was  forgery.  The  magistrate 
had  exercised  his  discretion  within  his  authority,  and  the 
court  would  not  interfere.*  Reinitz  was  tried  in  New  York 
before  Judge  Martine,  and  acquitted,  the  testimony  of  Baez^ 
who  appeared  as  a  witness  on  the  trial,  showing  that  Reinitz 

1  Whart.  Cr.  L.  §  667  ;  1  Bishop  s  Cr.  L.  §  686. 
^  London  Evening  Standard,  March  27, 1889. 
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had  authority  to  fill  out  the  checks  in  any  sum.  The  evidence 
on  which  he  was  extradited  did  not  contain  the  testimony  of 
Baez,  and  Judge  Martine  observed  that,  if  it  had,  Reinitz  un- 
doubtedly would  not  have  been  extradited.^ 

1  N.  Y.  World,  June  20,  1889. 
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CHAPTER  V. 


CITIZENS. 


;f 


1.  Exemption  from  Surrender. 

§  119.  Oeneral  Role.  — (The  preponderant  practice  of  nations 
ji  at  the  present  day  is  to  decline  to  deliver  up  their  citizens.! 

•  Where  extradition  is  made  obligatory  by  a  treaty,  the  exemp- 

•  tion  of  citizens  from  its  operation  is,  if  desired,  secured  by 
) :  an  express  provision.}  This  exception  is  apparently  of  modem 
i  origin.  Heffter,  who  strongly  condemns  the  extradition  by  a 
''  state  of  its  citizens,  nevertheless  admits  that  by  the  public 

•  law  of  ancient  nations  a  citizen  was  surrendered  if  his  crime 
was  so  heinous  as  to  ^^  make  it  impossible  to  refuse  to  give 
him  up  to  the  just  vengeance  of  the  offended  nation."  ^    The 

'{  Romans,  notwithstanding  their  imperial  power  and  exclusive- 
ness,  in  certain  cases  surrendered  their  citizens.^ 

§  120.  Origin  of  Xbcemption.  —  BiHot  says  that  the  origin  of 
the  exemption  of  citizens  from  surrender  is  to  be  found  in  the 
practice  of  extradition  between  France  and  the  Low  Countries 
in  the  eighteenth  century ;  and  his  statement  is  generally  ac- 

1  Heffter,  Bergson's  ed.  §  63.  Foelix,  Droit  int.  priv^  torn.  ii.  §  609. 
Eliiber,  Droit  des  gens,  ftc.,  2d  ed.  §  66.  Bluntachli,  Le  Droit  int.  cod.,  §  399. 
Signor  Mancini,  Riyista  Penale,  yol.  xy.  p.  148  €<  8eq,  Phillimore,  3d  ed.  (1879), 
yol.  i.  p.  521.    Lavrrence's  Wheaton,  ed.  1868,  p.  236. 

3  **  It  may  be  remarked  that  the  Romans,  who  were  not  wanting  in  their  asser- 
tion of  national  dignity,  carried  their  doctrine  of  surrender  farther  than  modem 
nations  ;  for  their  Uw  required  them  to  surrender  citisens  who  offered  violence  to 
foreign  ambassadors  on  the  Roman  territory,  although  this  was  a  crime  which 
would  have  been  properly  punished  by  a  native  tribunal.  '  Earn  qui  legatum  pul- 
sasset,  Quiutus  Mucius  dedi  hostibus  quorum  erant  legati  solitus  est  lespondere.' 
Dig.  50,  5.17.  Q.  Mucius  Scaevola,  the  celebrated  jurist,  who  was  a  generation 
older  than  Cicero,  is  referred  to.  Under  this  law  two  Romans  were  surrendered 
to  the  Apolloniatae  in  266  B.  c,  and  two  others  to  the  Carthaginians  in  188  b.  c. 
Compare  Rein,  Criminalrecht  der  Bomer,  pp.  175,  176."  Lewis  on  Foreign 
Jurisdiction,  Itc,  p.  51,  note.  — 
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cepted  by  writers  on  extradition.^  Without  any  obligation  of 
treaty  on  the  subject,  each  of  those  countries  by  an  indepen- 
dent declaration,  in  1763,  undertook  to  surrender  to  the  other 
fugitive  criminals.  These  declarations  contained  no  excep- 
tion as  to  subjects.  But,  by  the  Brabantine  Bull,  issued  by 
the  Grerman  emperor  in  the  fourteenth  century,  the  Braban- 
90ns,  whose  country  formed  a  part  of  the  Netherlands,  were 
guaranteed  the  privilege  of  not  being  withdrawn  from  the 
jurisdiction  of  the  Duke  of  Brabant^  and  this  privilege  was 
gradually  extended,  by  law  and  usage,  to  all  subjects  of  the 
house  of  Austria.  Thus,  although  the  declaration  of  1763 
contained  no  exception  of  citizens,  the  Low  Countries,  then 
under  the  Austrian  dominion,  were  compelled  by  their  own 
internal  public  law  to  refuse  the  extradition  of  their  citizens. 
France,  in  response,  adopted  the  same  course,  and  thus  was 
the  exception  of  citizens  from  surrender  first  established  by 
the  merest  accident.^ 

§  121.  Action  of  Napoleon.  —  In  1811,  two  Frenchmen  hav- 
ing committed  an  offence  in  Italy  for  which  they  could  not  be 
tried  in  France,  Napoleon  issued  a  decree  under  which  French- 
men were  in  such  case  to  be  extradited.  This  decree,  liow- 
ever,  was  never  executed ;  and  in  the  ministerial  circular  of 
1841  the  rule  is  expressly  laid  down  that  France  does  not 
surrender  her  own  citizens. 

§  122.  Reasona  for  Xbcemption.  —  The  exemption  of  citizens 
from  extradition  has  been  maintained  on  various  grounds. 
The  only  one  which  need  seriously  be  noticed  is  that  by  the 
laws  of  most  countries  provision  is  made  for  the  trial  and 
punishment  of  their  citizens  for  offences  committed  abroad, 
and  that  a  state  should  not  deliver  up  one  of  its  citizens  to  be 
tried  before  a  foreign  tribunal  when  he  can  be  punished  at 
home  under  its  own  laws.^    By  England  and  the  United  States 

^  Fiore,  Traits  de  droit  p^nal,  torn,  i  p.  413. 

«  Billot,  Traite,  &c.,  p.  39. 

'  "It  is  laid  down  by  Berner,  as  a  universal  principle,  that  a  state  ought  never 
to  surrender  a  native  to  a  foreign  criminal  jurisdiction.  The  reasons  by  which  he 
supports  this  position  are,  that  every  nian  has  an  innate  right  to  remain  on  the 
soU  where  he  was  bom  ;  that  a  man's  right  to  his  own  home  is  of  divine  origin  ; 
and  that  the  surrender  of  a  native  subject  is  inconsistent  with  national  dignity. 
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alone  are  offences^  even  when  comiaitted  by  their  citizens  or 
subjects,  treated  as  entirely  local.  Hence  it  is  said  that, 
while  England  and  the  United  States  should  surrender  their 
citizens  or  subjects,  in  order  that  their  foreign  crimes  may 
not  ^0  unpunished,  the  ends  of  justice  are  met  by  other  states 
without  a  reciprocal  concession.  The  amplest  recognition  of 
this  principle  found  in  the  treaties  of  extradition,  is  in  those 
of  Great  Britain  with  Spain  and  Switzerland,  by  which  Great 
Bntain  is  bound  to  surrender  her  subjects,  while  Spanish  sub- 
jects and  Swiss  citizens  who  have  sought  refuge  in  their  own 
country  are  not  to  be  delivered  up,  but  are  to  be  punished  by 
their  native  tribunals.  This  arrangement  has  at  least  the 
merit  of  affording,  in  a  conventional  form,  some  assurance 
that  the  offences  committed  by  the  citizens  and  subjects  of 
the  contracting  parties  shall  not  go  unpunished. 

§  128.  InftnfBciency  of  Reasons  for  Xbcemption.  —  But  it  can- 
not be  admitted  that  the  ends  of  justice  are  met,  even  by  such 
an  arrangement  as  that  between  Great  Britain  and  Switzer- 
land. The  practice  of  extradition  is  in  itself  a  recognition 
not  only  of  the  principle  that  crime  should  be  punished,  but 
also  of  the  fact  that  it  can  best  be  punished  at  the  place  of  its 
commission.  Nowhere  else  can  it  be  so  conveniently  and  so 
successfully  prosecuted.     Sir  G.  C.  Lewis  says :  — 

^^  The  territorial  sovereign  has  the  strongest  interest,  the  greatest 
facilities,  and  the  most  powerful  instruments  for  repressing  crimes, 
whether  committed  by  native-born  subjects  or  b}''  domiciled  aliens 
in  his  ten'itory.  But  a  sovereign  government  which  pursues  its 
subjects  into  foreign  countries,  and  keeps  its  criminal  law  sus- 
pended over  them,  attempts  a  task  in  which,  even  if  undertaken 
with  earnestness,  it  is  sure  to  fail ;  but  which  will  probabl}'  be  per- 
formed in  a  careless,  indifferent,  and  intermitting  manner.  A 
government  has  no  substantial  interest  in  punishing  crimes  in  the 
territory  of  another  state ;  it  has  not  on  the  spot  officers  of  justice 
to  discover  and  arrest  the  criminal ;  the  transport  of  witnesses  to  a 
distance  is  a  troublesome  and  costly  operation ;  the  difference  of 

Such  declamatory  reasons  as  these  raise  a  presoinption  that  the  writer  was  unable 
to  adduce  arguments  founded  on  political  utility."  Lewis  on  Foreign  Jurisdio* 
tion,  Ac.,  p.  51. 


CITIZENS.  155 

langnage,  law,  and  customs  creates  further  impediments.  A  fail- 
ure of  justice,  and  an  acquittal,  is  therefore  likely  to  occur,  even  if 
the  utmost  diligence  is  used;  but  it  may  be  assumed  as  certain 
that,  unless  some  special  motive  exists,  little  diligence  will  be  used. 
A  government  would  feel,  with  respect  to  offences  committed  abroad 
in  a  civilized  country,  that  it  was,  at  the  best,  undertaking  a  work 
of  supererogation ;  perhaps  that  it  was  interfering  in  a  matter 
which,  as  the  law  of  the  place  provided  for  it,  would  most  properly 
be  left  alone.  The  experience  of  this  and  other  countries  shows 
that  a  criminal  law  applicable  to  offences  committed  In  foreign 
lands  (such  as  the  act  of  33  Hen.  8  and  9  Geo.  4)  is  for  the 
most  pait  a  bnUum  fulmen,  and  that  it  is  rarely  carried  into 
execution."  ^ 

§  124.  Britisli  Act  of  1870.  —  In  the  British  extradition  act 
of  1870,  adopted  for  the  regulation  of  the  practice  of  extradi- 
tion by  that  country  and  as  a  basis  for  its  treaties,  no  provi- 
sion is  made  for  the  exemption  of  citizens  or  subjects  from 
surrender,  and  the  Royal  Commission  of  1878,  refemngto  the 
exemption  created  by  some  of  the  treaties,  said :  ^^  On  the 
whole,  we  are  of  opinion  that  the  stipulation  in  question  is  un- 
necessary and  inexpedient,  and  we  recommend  that  it  should 
be  omitted  in  future  treaties ;  and  that  endeavors  should  be 
made  to  have  the  existing  treaties  modified  in  this  respect."  * 

§  125.  Opiniona  of  French  Publicists.  —  Both  Billot  and  Ber- 
nard, two  of  the  most  learned  and  intelligent  writers  on  extra- 
dition in  France,  inveigh  against  the  exemption  of  citizens  as 
defeating  the  ends  of  justice.    Says  the  former :  — 

^  Lewis  on  Foreign  Jurisdiction,  &c.,  p.  29  et  seq. 

'  When  the  alleged  pirates  of  the  "  Joseph  L.  Gerrity  "  were  brought  before 
the  Court  of  Queen's  Bench  on  a  writ  of  habeas  corpus^  one  of  their  counsel  made 
the  point  that  two  of  them  were  British  subjects.  Chief  Justice  Cockbum  at  once 
observed  that  that  made  no  difference  upon  the  question  of  their  extradition, 
although  it  might  render  them  liable  to  the  municipal  law  of  their  own  country 
for  entering  into  a  foreign  service  without  their  sovereign's  leave.  For.  Rel., 
1864,  part  4,  p.  466.  In  the  case  of  Wilson,  before  liord  Ch.  J.  Cockbum,  in 
1877t  his  lordship  animadverted  on  the  provision  in  the  treaty  with  Switzerland 
excepting  citizens  or  subjects  of  the  contracting  parties  from  surrender.  The 
Law  Times,  vol.  Ixiv.  p.  ISO,  discusses  his  remarks,  and  thinks  the  liabeas 
eoTpus  act  and  Magna  Charta  would  forbid  the  extradition  of  a  British  subject 
unless  it  was  expressly  authorized. 
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**  Without  doubt  it  may  be  said  that  the  penal  law  is  not  exola- 
8ivel3'  territorial,  and  that  it  is  possessed  also,  to  a  certain  d^ree, 
of  a  personal  character.  It  follows  that  the  judges  of  the  country 
of  refuge  may  be  competent,  rcUione  personas^  to  take  cognizance 
of  the  offence  committed  abroad.  In  that  case,  it  is  unnecessary 
to  have  recourse  to  extradition.  The  largest  part  of  states  have 
admitted  this  reasoning  and  promulgated  laws  which  attribute  to 
local  justice  the  competence  to  judge  citizens  accused  of  offences 
committed  abroad.  Suppoited  by  these  provisions  and  driven  by 
an  exaggerated  notion  of  their  sovereignty  and  of  the  protection 
due  to  their  citizens,  the3^  have  erected  it  into  a  principle  that  ex- 
tradition is  not  applicable  to  these  latter.  We  come,  further  on,  to 
what  it  is  uecessar3'  to  sa3*  of  this  principle.  Nevertheless,  we  may 
now  show  that  tlie  personal  competence  does  not  satisfy  the  in- 
terests  of  repressive  justice  as  well  as  the  teiritorial  competence."  ^ 

Billot  then  proceeds  to  demonstrate  that  the  delivery  of  the 
offender  for  trial  and  punishment  at  the  place  of  his  offence 
is  required  both  by  the  ends  of  repressive  justice  and  by  the 
just  right  of  the  accused  to  a  fair  and  thorough  investigation 
of  the  charge  made  against  him.^  Referring  to  the  surrender 
of  fugitive  criminals,  Cliancellor  Kent  said  :  ''  Whether  such 
offender  be  a  subject  of  the  foreign  government,  or  a  citizen 
of  this  country,  would  make  no  difference  in  the  application 
of  the  principle  "  of  extradition.^ 

§  126.  Opinion  of  the  Institute   of  International  Jolvt. — At 

the  session  of  the  Institute  of  International  Law  at  Oxford,  in 
1880,  the  subject  of  extradition  was  exhaustively  discussed, 
and  a  series  of  resolutions  adopted,  in  which  the  views  of  the 
Institute  are  clearly  defined.  The  sixth  and  seventh  of  these 
resolutions  relate  to  the  subject  of  citizenship,  and  are  as 
follows :  — 

^*'  VI.  Between  countries  whose  criminal  legislation  rests  on 
similar  foundations,  and  which  have  confidence  in  each  other's 
judicial  institutions,  the  exti'adition  of  tlieir  own  citizens  would  be 
a  means  of  securing  the  good  administration  of  cnminal  justice, 

1  Billot,  Traite,  ftc,  pp.  10,  U.     Bernard,  Traits,  &c. 

*  To  the  same  effect,  £.  S.  Roscoe,  Fra8er*8  Mag.,  voL  idv,  p.  163. 

*  Matter  of  Washburn,  4  Johns.  Ch.  105. 
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because  it  oaght  to  be  regarded  as  desirable  that  the  authorities  of 
the  forum  delicti  commissi  should,  if  possible,  be  called  upon  to 
tr}*  the  case. 

^^  VII.  Even  admitting  the  present  practice,  which  exempts  citi- 
zens  of  the  country  from  extradition,  no  regard  should  be  paid  to  a 
citizenship  acquired  onl}*  since  the  commission  of  the  act  for  which 
the  extradition  is  demanded." 

§  127.  Bnperlor  Claims  of  Local  Jurisdiction.  —  It  is  unneces- 
sary to  cite  further  arguments  and  opinions  to  show  that  the 
ends  of  repressive  justice  are  best  attained  by  the  trial  of  a 
criminal  at  the  place  where  he  committed  his  offence.  The 
proposition  may,  indeed,  be  regarded  as  self-evident.  The  re- 
fusal to  surrender  citizens  must,  therefore,  be  regarded  as 
resting  upon  sentimental  considerations  and  an  exaggerated 
notion  of  the  protection  which  is  due  by  a  state  to  its  subjects. 
In  the  debates  in  tlie  Corps  L&gislatif  on  that  part  of  the 
French  law  of  June  27,  1866,  which  authorizes  the  punish-  •» 
ment  of  offences  committed  abroad,  it  was  strongly  argued  by 
M.  Jules  Favre  and  others  that  the  rule  in  France  against 
the  surrender  of  citizens  should  be  abolished.  Billot  observes 
that  the  arguments  against  the  proposition  ^^  were  more  spe- 
cious than  solid."  ^  Admitting,  as  must  be  done,  the  supe- 
riority of  the  local  punishment  of  offences  over  that  at  a 
distant  place,  where  their  prosecution  is  inconvenient  and 
often  impracticable,  there  appears  to  be  no  valid  reason  why 
the  system  of  extradition,  which  is  intended  to  avert  a  failure 
of  justice,  should  not  be  extended  to  citizens  or  subjects.  As 
long  as  the  citizens  of  a  country  are  accorded  justice  abroad, 
no  right  of  intervention  of  their  government  in  their  behalf 
accrues,  and  there  is  no  occasion  for  the  assertion  of  its  pro- 
tective power.     Sir  G.  C.  Lewis  says :  — 

*'  When  two  civilized  states  agree  to  act  reciprocally  upon  a 
system  of  extradition,  each  assumes  that  the  criminal  code  of  the 
other  is  founded  upon  rational  principles  of  Jurisprudence,  such  as 
are  generally  recognized  in  civilized  countries,  and  is  administered 
in  an  impartial  and  humane  spirit  by  a  body  of  competent  Judicial 

^  Traite,  Ac.,  p.  64  d  mq. 
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# 

Ainctionanes.  Unless  these  assumptions  are  made,  it  would  be 
unjust  to  surrender  the  citizen  of  a  foreign  state.  But  if  these  as- 
sumptions are  made,  no  reason  seems  to  exist  why  a  state  should 
not  surrender  its  own  subject  who  has  committed  one  of  the  enu- 
merated crimes  in  the  territory  of  the  other  state.'*  ^ 

Moreover,  it  is  at  the  place  where  the  offence  was  committed 
that  the  accused  can  best  make  his  defence.  In  attempting 
to  punish  offences  committed  in  foreign  countries,  reliance  is 
generally  and  often  necessarily  placed  on  written  evidence. 
This  evidence  is  taken  in  the  absence  of  the  accused,  without 
opportunity  for  cross-examination,  and  without  the  great  privi- 
lege of  being  confronted  with  the  witnesses  and  of  testing 
their  character  and  credibility ;  and  questions  of  foreign  law 
are  often  raised  which  the  authorities  of  the  foreign  state  are 
alone  competent  to  determine. 

§  128.  DifElculties  oanaed  by  Bzemption.  —  Where  the  sur- 
render of  citizens  is  refused,  the  application  of  the  rule  may 
create  nice  and  difficult  questions.  Thus,  as  between  a  coun- 
try which  recognizes  the  doctrine  of  voluntary  expatriation 
and  one  which  does  not,  questions  of  an  extremely  embarrass^ 
ing  nature  may  arise.  Even  where  that  doctrine  is  rocog* 
nized,  a  controversy  may  spring  up  in  regard  to  a  person  who 
has  committed  a  crime,  and  afterwards  escaped  and  been  nat- 
uralized. Such  a  question  may  arise  not  only  in  an  ordinary 
case  of  naturalization,  but  also  where  a  woman,  after  the  com- 
mission of  a  crime,  has  been  married  to  a  foreigner.  In  many 
treaties  it  is  provided  that  naturalization  acquired  after  the 
commission  of  the  crime  shall  not  prevent  surrender.  In  the 
fourth  article  of  the  treaty  between  Great  Britain  and  Italy  of 
February  8, 1878,  it  is  stipulated  that  naturalization  in  either 
country  after  the  commission  of  crime  "  shall  not  prevent  the 
search  for,  arrest,  and  delivery  of  the  individual."  But  it  is 
also  provided  that  the  extradition  may  be  refused,  ^Mf  five 
years  have  elapsed  from  the  concession  of  naturalization,  and 
the  individual  has  been  domiciled,  from  the  concession  thereof, 
in  the  state  to  which  the  application  is  made."    The  treaty 

^  Lewis  on  Foreign  Jurisdiction,  &c.,  p.  49. 
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between  France  and  Denmark  of  March  28, 1877,  goes  much 
further  and  provides  that,  in  addition  to  the  exception  of  citi- 
zens from  extradition,  each  government  may  in  its  discretion 
refuse  to  surrender  foreigners  domiciled  in  the  country,  un- 
less the  demand  for  extradition  relates  to  an  act  committed 
by  the  foreigner  before  his  arrival  in  the  country  upon  which 
the  demand  is  made,  and  unless  he  has  been  domiciled  there 
less  than  two  years. 

2.   Beftisal  of  United  States  to  except  Citizens. 

§  129.  Baggestion  of  Mr.  OaUatin.  —  No  reference  to  citizens 
is  found  in  any  of  the  extradition  treaties  of  the  United  States 
prior  to  that  with  Prussia  and  other  states  of  1852.  In  his 
negotiations  with  Great  Britain  in  1827,  Mr.  Gallatin,  who 
looked  with  little  favor  upon  the  system  of  extradition,  pro- 
posed that  in  any  arrangement  which  might  be  made  for  the 
surrender  of  criminals,  citizens  or  subjects,  native-bom  or 
naturalized,  should  be  excepted.  This  suggestion  was  not 
approved.^ 

§  130.  NegotiationB  with  PnuiBla.  —  In  1843  negotiations 
were  opened  at  Washington  for  the  negotiation  of  an  extra- 
dition treaty  with  Prussia.  On  the  16th  of  March  in  that 
year,  Mr.  Webster,  then  Secretary  of  State,  transmitted  to  Mr. 
Wheaton,  United  States  minister  at  Berlin,  a  draft  of  a  con- 
vention which  had  been  agreed  upon  with  Baron  Roenne,  the 
Prussian  minister,  and  also  full  powers  for  its  signature.  Mr. 
Webster  observed  that  Baron  Roenne's  instructions  extended 
no  further  than  to  ascertain  the  disposition  of  the  United 
States  on  the  subject,  and  that  if  the  Prussian  government 
objected  to  any  provisions  of  the  draft,  such  objection  would 
not  be  regarded  as  a  departure  from  any  fixed  understanding 
between  the  two  countries.  The  draft  contained  no  stipulation 
in  regard  to  citizens.  When  the  negotiation  was  resumed  at 
Berlin,  Baron  Bulow,  the  Prussian  Minister  for  Foreign  Affairs, 
made  it  a  condition  precedent  to  the  conclusion  of  the  treaty, 
that  it  should  contain  a  provision  that  the  contracting  parties 

1  Siijfn-CL,  §  78. 
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should  not  be  required  to  deliver  up  their  citizens.  An  ac- 
count of  these  negotiations  having  been  transmitted  bv  Mr. 
Wheaton  to  his  government,  Mr.  Calhoun,  who  had  come  into 
the  office  of  Secretary  of  State,  instructed  Mr.  Wheaton,  on 
August  28,  1844,  that  the  President  did  not  perceive  ^^anj 
sufficient  objections  to  the  alterations  in  the  convention  sug- 
gested by  the  Prussian  Minister  of  Foreign  Relations ''  to  pre- 
vent its  conclusion,  at  the  same  time  leaving  tlie  further 
negotiations  to  Mr.  Wheaton's  discretion  and  judgment.  On 
January  29,  1845,  Mr.  Wheaton  signed  a  treaty,  in  the  third 
article  of  which  citizens  of  the  contracting  parties  were  ex- 
cepted ;  ^  but  it  did  not  reach  Washington  until  the  Senate  had 
adjourned  and  Mr.  Buchanan  had  succeeded  Mr.  Calhoun  as 
Secretary  of  State.  At  the  ensuing  session  of  the  Senate, 
President  Polk  laid  the  treaty  before  that  body  in  a  message 
in  which  attention  was  called  to  the  third  article,  and  which 
was  accompanied  with  a  memorandum  by  Mr.  Buchanan  in 
which  objections  to  that  article  were  stated.  In  an  instruc- 
tion to  Mr.  Donelson,  then  minister  at  Berlin,  Mr.  Buchanan, 
on  August  8, 1848,  said  that,  notwithstanding  the  views  ex- 
pressed in  the  President's  message  and  his  own  memorandum, 
the  treaty  was,  in  the  "  hurry  of  business,"  "  most  unex- 
pectedly "  taken  up  and  ratified  by  the  Senate ;  and  that, 
since  there  was  no  doubt  that  those  views  "  were  concurred 
in  by  the  members"  of  that  body,  the  President  felt  con- 
strained to  withhold  his  ratifications  from  the  convention, 
"because  it  introduced  a  new  provision  into  our  treaties  of 
extradition,  to  which  he  could  not,  under  an  imperative  sense 
of  duty,  give  his  approbation."  ^ 

§  131.  NegotlationB  with  Belgium.  —  The  same  obstruction 
prevented  the  negotiation  of  a  treaty  with  Belgium  in  1844, 
and  still  later  in  1868.  In  the  latter  year  Mr.  Sanford,  United 
States  minister  at  Brussels,  transmitted  to  the  Department  of 
State  a  copy  of  the  law  of  Belgium  on  the  subject  of  extradi- 
tion, and  said  that  the  government  of  that  country  desired  to 
negotiate  a  treaty  with  the  United  States.    Mr.  Seward,  then 

1  MSS.  Dept.  of  state.    Lawrence's  Wheaton,  ed.  1868,  p.  236. 
s  HSS.  DeptofSUte. 
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Secretary  of  State,  said  that  he  would  be  pleased  to  conclude 
a  treaty,  but  not  on  the  basis  of  the  law,  since  it  excluded  the 
surrender  of  Belgian  subjects.  Mr.  Sanford  having  reported 
that  the  Belgian  government  could  not  treat  on  any  other 
basis,  Mr.  Seward,  July  27,  1868,  replied  that  the  negotia- 
tions must  be  suspended ;  and  this  position  he  subsequently 
affirmed.^ 

§  182.  Negotiations  with  the  Netherlands.  —  On  December 
21, 1850,  the  minister  of  Holland  proposed  the  conclusion  of 
an  extradition  treaty,  with  a  clause  exempting  citizens  as  a 
sine  qua  non.  On  April  80, 1865,  Mr.  Marcy,  then  Secretary 
of  State,  sent  Mr.  Belmont,  minister  of  the  United  States  at 
the  Hague,  copies  of  the  treaties  with  Prussia  and  Bavaria, 
with  full  powers  to  conclude  a  convention  with  Holland  which 
should  not  contain  any  offence  not  included  in  those  treaties. 
Mr.  Marcy  observed  that  the  third  article  of  those  treaties 
exempted  citizens  from  their  operation,  the  reason  for  which 
was  that  the  constitutions  of  certain  of  the  German  states 

1  Mr.  Seward  to  Mr.  Sanford,  December  14,  1868;  MSS.  Inst.,  Belgiam.  In 
his  instruction  of  July  27,  Mr.  Seward  said:  — 

''  It  is  learned  with  regret  that  the  Belgian  Government  is  averse  to  conclud- 
ing an  instrument  of  that  character  with  a  stipulation  for  giving  up  their  own 
subjects.  The  exceptions  favoring  their  view  in  treaties  of  extradition  between 
the  United  States  and  foreign  powers  are  only  numerous  enough  to  prove  the  con- 
trary rule,  which  the  President  is  not,  in  this  instance  at  least,  disposed  to  depart 
from. 

''  Extradition  treaties  are  of  modem  origin.  They  were  first  adopted  from  a 
conviction  that  crimes  of  heinous  character  and  generally  acknowledged  as  such 
should  not  in  the  interests  of  justice  go  unpunished,  because  of  the  escape  of  their 
perpetrators  to  a  jurisdiction  foreign  to  that  where  the  crimes  may  have  been  com- 
mitted. Under  the  law  as  it  exists  in  this  country,  no  citizen  of  the  United 
States  who  may  have  been  guilty  of  such  a  crime  in  a  foreign  country  can  here  be 
punished  therefor. 

"  We  have  no  desire  that  such  offences  shall  be  committed  with  impunity  by 
our  citizens  when  abroad  who  may  afterwards  take  refuge  in  their  own  country. 
Even  if  the  law  of  Belgium  should  permit  the  trial  of  subjects  of  that  country  for 
crimes  committed  here,  the  difficulties  in  the  way  of  prosecution  and  conviction, 
owing  to  the  distance  of  the  two  countries  and  other  obvious  causes,  would  be 
such  as  to  be  tantamount  to  a  denial  of  justice,  and  in  point  of  fact  to  impunity 
for  the  crimes. 

« Under  these  cironmstances  the  negotiations  must  for  the  present  be  sus- 
pended.'*   MSS.  Dept.  of  SUte. 
VOL.  I.  — 11 
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forbade  the  surrender  of  citizens.  ^^If,''  said  Mr«  Marcj, 
^  there  should  be  no  similar  provision  in  the  constitution 
of  Holland,  it  would  be  desirable  to  omit  the  stipulation.'^  ^ 
In  the  case,  however,  of  the  Netherlands  a  further  difficulty 
was  for  some  time  encountered,  because  of  certain  provisions 
of  law  in  that  country,  under  which  foreigners  are  treated  as 
being  assimilated  to  citizens.^  In  the  negotiations  which  led 
to  the  conclusion  of  a  treaty  between  the  United  States  and 
the  Netherlands  in  1880,  this  difficulty  was  removed  by  the 
minister  of  the  latter  country,  who,  in  communicating  a  copy 
of  its  law  in  relation  to  citizenship,  said :  ^^  Article  8  specifies 
those  who,  as  regards  civil  law,  are  assimilated  to  subjects  of 
ihe  Netherlands,  but  who,  according  to  the  extradition  law, 
are  considered  as  foreigners."  ^ 

1  MSS.  Bept.  of  state. 

*  Mt.  Fish,  Secretary  of  State,  to  Minister  of  Netherlands,  August  9,  1876  * 
MSS.  Notes,  Neth. 

s  Mr.  Pestel  to  Mr.  Evarts,  August  14,  1879;  MSS.  Notes  from  th»  Nether- 
lands.   The  encldbed  law  is  as  follows:  — 

"Civil  Code  of  the  Netherlands^ 

"  Art.  5.  The  persons  hereinafter  specified  are  citizens  of  the  Netherlands  :  — 

"  1.  All  who  were  horn  in  the  kingdom  or  its  colonies  fronL  parents  settled 
there. 

**  2.  Children  horn  of  Netherlanders  in  a  foreign  countiy. 

"  8.  All  who  were  horn  in  the  kingdom  of  parents  not  settled  there,  provided 
they  select  their  domicil  there  themselves. 

"  4.  Children  horn  in  a  foreign  country  of  foreign  parents  settled  in  the  king- 
dom or  its  colonies,  hut  ahsent  in  the  service  of  the  state  or  tmvelling  for  other 
reasons. 

"  5,  All  who  have  been  naturalized. 


« 


Art  8.  Foreigners  are  assimilated  to  citizens  of  the  Netherlands  in  the  two 
cases  following :  — 

'*  1.  When  they  have,  with  the  consent  of  the  king,  established  their  domicil 
in  the  kingdom,  and  have  furnished  pitxif  of  such  consent  to  the  communal 
authorities  of  their  domicil. 

"  2.  When  they  have,  after  establishing  their  domicil  in  a  commune  of  the 
kingdom,  and  keeping  it  for  six  years,  expressed  to  the  local  authorities  of  the 
place  of  such  domicil,  their  intention  to  settle  permanently  in  the  kingdom. 

"Art  9.  Citizenship  in  the  Netherlands  is  lost:  — 

1.  By  naturalization  in  a  foreign  country. 

2.  By  engaging  in  the  military  service  of  a  foreign  govemroent^  or  by  ac- 
cepting a  public  office  from  such  government  without  the  conaent  of  the  king. 


it 
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8.  Exemption  hy  Treaty. 

§  188v  ConTentioiial  Bxoeptloiui.  —  Owing  to  the  positive 
inhibition  contained  in  the  laws  of  yarious  countries  against 
the  surrender  of  citizens  or.  subjects,  the  United  States 
has.  admitted  in  many  of  its  extradition  treaties  a  clause 
to  except  citizens  or  subjects  from  their  operation.  No 
provision  of  this  character  is  found  in  the  following  trea- 
ties: Great  Britain,  1842;  France,  1843;  Hawaii,  1849; 
Switzerland,  1860 ;  Dominican  Republic,  1867 ;  Italy,  1868 ; 
Nicaragua,  1870 ;  Orange  Free  State,.  1871 ;  Ecuador,  1872. 
The  rest  of  the  treaties  contain  the  simple  provision  that 
^^  neither  of  the  contracting  parties  shall  be  bound  to  deliver 
up  its  own  citizens  under  the  stipulations  of  this  treaty," 
except  those  with  Sweden  and  Norway,  1860  ;  Salvador,  1870 ; 
and  Japan,  1886.  In  the  treaty  with  Sweden  and  Norway, 
the  fourth  article  provides  as  follows:  — 

*'  Neither  of  the  contracting  parties  shall  be  bound  to  deliver  up, 
under  the  stipulations  of  this  convention,  any  person  who,  accord- 
ing to  the  laws  of  the  coantr}^  where  he  shall  be  found,  is  a  citizen 
or  a  subject  of  the  same  at  the  time  his  surrender  is  demanded."  ^ 

The  fifth  article  of  the  treaty  with  Salvador  stipulates  as 
follows :  — 

*^  In  no  case  and  for  no  motive  shall  the  high  contracting  parties 
be  obliged  to  deliver  up  their  own  subjects.  If,  in  conformity  with 
the  laws  in  force  in  the  state  to  which  the  accused  belongs,  he 
ought  to  be  submitted  to  criminal  procedure  for  crimes  committed 
in  the  other  state,  the  latter  must  communicate  the  information  and 
documents,  send  the  implements  or  tools  which  were  employed  to 
perpetrate  the  crime,  and  procure  every  other  explanation  or 
evidence  necessary  to  prosecute  the  case." 

The  treaty  with  Japan  contains  the   exceptional  provision 
(article  7)  that  '^  neither  of  the  contracting  parties  sliall  be 

"8.  By  establishing  one's  domidl  in  a  foreign  countiy  with  the  apparent  in- 
tention not  to  return  to  the  kingdom.  No  commercial  establishment,  considered 
in  itself,  is  regarded  as  indicating  such  an  intention." 

^  See  naturalization  treaty  between  the  United  States  and  Sweden  and  Nor- 
way, of  May  26,  1869;  and  Protocol  of  same  date. 
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bound  to  deliver  up  its  own  citizens  or  subjects  under  the 
stipulations  of  this  convention,  but  they  shall  have  the  power 
to  deliver  them  up  if  in  their  discretion  it  be  deemed  proper 
to  do  so." 

§  184.  ZSffeot  of  Conventional  Ezceptlons.  —  The  principal 
discussions  of  the  effect  of  the  stipulation  that  the  contracting 
parties  shall  not  be  bound  to  deliver  up  their  citizens  have  arisen 
under  the  treaty  with  Mexico.  On  February  25, 1871,  Mr.  Nel- 
son, United  States  minister  at  the  city  of  Mexico,  addressed  a 
note  to  the  Minister  of  Foreign  Affairs,  Mr.  Aspiroz,  request- 
ing that  orders  be  given  for  the  surrender  of  certain  fugitives 
who  had  escaped  to  the  State  of  Sonora,  after  committing 
murder  and  robbery  in  Arizona,  and  whom  the  Governor 
of  Sonora  had  refused  to  extradite.  Mr.  Aspiroz  replied  that 
by  the  evidence  in  the  case  it  appeared  that  the  refusal  of  the 
Governor  was  based  upon  the  fact  that  the  fugitives  were 
Mexican  citizens.  This  circumstance,  said  Mr.  Aspiroz,  would 
suffice  to  excuse  the  Mexican  government  from  ordering  the 
delivery  of  the  fugitives,  '^  since  its  action  in  the  case  should  be 
in  strict  conformity  with  the  stipulations  of  the  treaty  of  extra- 
dition between  the  United  States  of  Mexico  and  the  United 
States  of  America,  now  in  force,  and  with  the  practice  ob- 
served by  the  government  of  the  latter  toward  the  Mexican 
government  in  similar  cases."  ^  In  1874,  Francisco  Perez, 
a  Mexican,  murdered  an  American  in  Texas,  and  escaped 
into  Mexico.  A  request  for  his  extradition  was  made  by  the 
government  of  the  United  States,  coupled  with  an  admission 
that  extradition  could  not  be  demanded  as  a  matter  of  right, 
and  also  with  the  declaration  that  the  request  was  not  made 
as  a  matter  of  comity,  and  that  the  surrender,  if  granted, 
would  not  be  understood  as  establishing  a  precedent  to  bind 
either  government.  Under  these  circumstances  the  Mexican 
government  declined  to  grant  the  request.^  In  1878,  that 
government  ordered  the  surrender  of  certain  Mexicans  who 
had  participated  in  an  assault  on  the  jail  in  Rio  Grande  City, 
Texas.    Before  the  execution  of  the  order,  the  Governor  of 

»  For.  RcL,  1871,  pp.  628-680. 
s  Wharton*8  Int  Uw  Dig.,  {  278. 
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Texas  made  its  issuance  the  basis  of  a  demand  for  the  extra- 
dition of  other  Mexicans  as  a  matter  of  right.  The  order  was 
on  this  ground  withdrawn.^  In  the  same  year  the  question 
of  the  power  of  the  Mexican  government  to  surrender  its 
citizens  to  the  United  States  under  the  extradition  treaty 
came  before  its  federal  supreme  court.  In  1877,  the  authori- 
ties of  Texas  applied  to  those  of  the  State  of  Tamaulipas, 
Mexico,  for  the  extradition  of  two  persons,  Dominguez  and 
Barrera,  charged  with  murder.  What  subsequently  took 
place  is  narrated  in  a  despatch  of  Mr.  Foster,  United  States 
minister  to  Mexico,  who,  on  July  17, 1878,  reported  the  case 
as  follows :  — 

**  They  were  arrested  and  their  delivery  ordered  by  the  federal 
executive,  through  the  Department  of  War.  But  the  piisoncrs 
applied  to  the  district  judge  of  Matamoras  for  amparo  or  protec- 
tion, a  proceeding  somewhat  similar  to  our  writ  of  habeas  corpus^ 

1  For.  Bel.,  1878,  pp.  584,  585,  589-540.  See  also  For.  Rel.,  1879,  pp.  784- 
741.  In  1875,  Juan  Flores,  chaiged  with  murder  in  Texas,  fled  to  Mexico.  A 
demand  was  made  for  his  surrender.  When  brought  before  the  judge  in  Mata- 
moras, he  admitted  his  guUt,  but  claimed  that  he  was  a  Mexican  citizen,  of  which 
claim,  however,  he  failed  to  present  proof.  The  United  States  consul  at  Mata- 
moras appeared  before  the  court,  and  insisted  that,  in  order  to  avaU  himself  of  his 
claim  of  Mexican  citizenship,  he  must  establish  it  by  proof,  and  at  the  same  time 
submitted  to  the  court  a  certificate,  signed  by  the  Governor  of  Texas,  under  the 
seal  thereof,  that  Flores  had  registered  and  voted  in  Texas  as  a  native  of  that 
State,  having  made  oath  to  that  effect.  These  facts  were  brought  by  Mr.  Foster, 
United  States  minister,  to  the  attention  of  Mr.  Lafragua,  Minister  of  Foreign 
Affairs,  with  a  request  that  an  "  excitative  "  be  sent  to  the  judge  of  Matamoras  to 
the  effect  that  if  Flores'  guilt  was  established,  and  he  did  not  prove  his  claim  to 
Mexican  citizenship,  he  should  be  delivered  up.  The  following  telegraphic  order 
was  sent :  — 

*' Department  of  Foreiok  Affairs  (American  Section), 

"Mexico,  May  11,  1876. 

"  CmzKN  Minister  of  War,  —  The  President  orders  that  you  wiU  be  pleased 
to  communicate  to  the  military  commander  of  Matamoras,  by  telegraph,  the  fol- 
lowing dispatch :  '  The  American  legation  asks  the  extradition  of  Juan  Flores, 
accused  as  the  murderer  of  the  American,  T.  H.  Swift,  in  June,  1874.  If  he  has 
not  proved  that  he  is  a  Mexican  citizen,  and  there  are  facts  which  establish  his 
guilt,  you  will  ask  the  judge  of  Matamoras  that  he  deliver  the  criminal  in  con- 
formity with  the. treaty.* 

" '  I  communicate  it  to  you  for  your  compliance.^ 

••  Independence  and  Uberty."    For.  Bel.,  1875,  pp.  909-916. 
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which  appltcatLoa  the  jndge  svstained,  a  cledsion  based  upon  the 
ground  that,  as  Mexican  citizens,  their  extradition  wooid  be  a  vio- 
lation of  the  individual  guarantees  of  the  federal  Constitution.  An 
appeal  was  taken  hy  the  prosecutiug  attorney  ftom  this  decision, 
and  the  case  was  thus  brought  before  the  federal  Supreme  Court 

'^  After  a  lengthy  discussion  of  the  case,  and  a  consideration  of 
all  the  constitutional,  international,  and  political  questions,  either 
involved  or  introduced,  in  which  almost  all  the  magistrates  of  the 
court  participated,  the  decision  of  the  district  judge  of  Matamoras 
was  reversed,  and  the  court  decided,  by  a  vote  of  9  to  5,  that  the 
individual  guarantees  of  the  Mexican  Constitution  would  not  be 
violated  by  the  extradition  of  the  criminals.  It  appears  &om  the 
discussion  that  the  Mexican  citizenship  of  the  prisoners  was  alleged 
but  not  proven."  * 

On  December  7,  1878,  the  Mexican  minister  at  Washington 
addressed  a  note  to  Mr.  Evarts,  then  Secretary  of  State,  say- 
ing that  his  government  was  willing  to  grant  the  extradition 
of  its  citizens,  provided  it  be  formally  assured  of  reciprocity. 
Mr.  Evarts  replied  that  he  did  not  deem  himself  authorized 
to  give  such  a  pledge.* 

§  185.  Case  of  Trimbla  — The  question  of  the  power  of  the 
government  of  the  United  States  to  surrender  its  citizens 
under  the  treaty  with  Mexico,  was  elaborately  discussed  in 
1884,  in  the  case  of  Alexander  Trimble,  an  American  citizen, 
whose  extradition  was  demanded  on  charges  of  robbery  and 

1  For.  RcL,  1878,  pp.  650-567. 

*  Mr.  Evarts  said :  — 

**  In  reply  I  have  to  express  my  regret  that,  althoagh  the  interests  of  both 
coantries  obviously  reqnire  that  such  offenders  should  not  escape  punishment 
through  any  technicality,  and  although  the  charges  against  them  may  in  most 
cases  best  be  tried  in  the  quarter  where  the  acts  complained  of  were  committed, 
I  do  not  deem  myself  invested  with  authority  to  give  a  general  pledge  of  this 
government  that  it  would  return  to  Mexico  for  trial  citizens  of  the  United  States 
who  may  have  perpetrated  crimes  the^e. 

**  Cases,  however,  may  and  probably  will  occur  in  which  the  President  would 
not  hesitate  to  exercise  in  due  form 'whatever  diacretion  in  such  matters  might 
lest  with  him,  were  adequate  provisions  made  by  Congress  to  that  end.  In  the 
absence  of  any  provisions  of  law  for  the  extradition  of  criminals  in  cases  not 
covered  by  treaty  obligations,  it  is  very  apparent  that  this  49ovemment  must 
reserve  the  right  to  decide  upon  its  own  circumstances  each  case  which  may  be 
brought  to  its  notice  by  your  government*'    MSS.  Notes,  Mexico. 
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murder.  The  government  of  the  United  States  declined  to 
order  bis  surrender,  on  the  ground  that,  as  the  treaty  nega^ 
tived  any  obligation  to  do  so,  the  President  was  not  invested 
with  legal  authority  to  act.^  To  this  position  the  government 
ci  the  United  States  has  adhered.' 

1  The  case  is  stated  in  a  report  of  Mr.  Frelinghuysen,  in  Sen.  £x.  Doc  98, 
iSth  Cong.,  1st  scflsion,  from  which  the  following  extracts  are  taken  :' — 

"  On  the  81st  of  January  last  the  consul-general  of  the  United  States  informed 
the  Secretary  of  State,  by  telegram  dated  at  Laredo,  that  the  Mexican  authorities 
demanded  the  extradition,  and  stating  that  the  surrender  would  be  dangerous  as 
a  precedent  not  provided  for  by  treaty.  On  the  same  day  the  Secretary  of  State 
answered,  calling  attention  to  the  sixth  article  of  the  treaty  with  Mexico,  adding 
that  this  clause -has  been  held  to  be  mandatory,  and  that  under  it  an  American 
citizen  is  not  sulgect  to  surrender ;  and  at  the  same  time  he  telegraphed  the  Gov- 
ernor of  Texas  to  this  effect,  and  later  he  informed  the  Governor  further  by  tele- 
graph that  the  action  of  the  Secretary  of  State  was  based  upon  the  belief,  sup- 
ported by  an  almost  unifonn  course  of  dedaions,  that  the  President  had  no  power 
in  the  premises  ;  but  that  the  question  being  one  of  importance,  if  any  further 
arrests  should  be  made  and  the  evidence  be  found  to  be  sufficient  to  warrant  extra- 
dition aside  from  the  question  of  citisenahip,  the  case  in  the  first  place  would  be 
left  to  the  determination  of  the  local  authorities,  the  President  requiring,  how- 
ever, that  before  any  actual  surrender  the  accused  should  have  full  opportunity  for 
a  hearing  before  the  Supreme  Court  of  the  United  States,  on  a  writ  of  kabeaa  corpus 
and  certiorari  from  a  local  court,  either  Federal  or  State. 

"  In  the  mean  time,  and  before  this  last  telegram,  the  United  States  marshal 
telegraphed  the  undersigned  from  Austin,  stating  that  the  prisoner  had  been  sur- 
rendered by  the  extradition  agent  to  one  of  his  deputies,  and  asking  what  author- 
ity he  had  for  holding  him,  and  whether  he  should  release  him.  The  undersigned 
informed  the  marshal  that  if  Trimble  was  an  American  citizen  he  was  not  subject 
to  extradition,  and  could  not  lawfully  be  held  for  that  purpose. 

"  On  the  same  day,  having  received  a  further  telegram  from  the  Governor  of 


'  Mr.  Bayard,  Sec  of  State,  to  Gov.  of  Texas,  Feb.  24,  1888 ;  Mr.  Bayard, 
See.  of  Stete,  to  Mr.  Rouse,  Sept  26,  1888 ;  MS8.  Dom.  Let.  Mr.  Bayard  to 
Mr.  Romero,  July  9,  1887  ;  MSS.  Notes,  Mexica 

The  Albany  Law  Journal  (vol.  xiv.  pp.  868,  iZi)  states  that  one  De  Tonrville 
was  arrested  in  London  and  brought  ^fore  a  magistrate  on  a  chaige  of  wife  mur- 
der committed  in  the  Austrian  Tyn^.  Article  8  of  the  treaty  between  Qreat  Brit- 
ain and  Austria  contains  the  following  stipulation :  "  The  Italian  Government  shall 
not  deliver  up  any  Italian  to  the  United  Kingdom  ;  and  no  subject  of  the  United 
Kingdom  shall  be  delivered  up  by  it  to  the'  Italian  Government."  De  Tonrville 
was  a  naturalized  British  subject,  and  his  counsel  claimed  that  he  could  not  be  sur- 
rendered. The  magistrate  held  that,  notwithstanding  the  language  of  the  treaty, 
it  was  within  the  discretion  of  the  governments  to  surrender  their  subjects,  and 
eommitted  the  prisoner  for  extradition.  He  cited  Wheaton  in  support  of  his 
opinion. 
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§  186.  Sweden  and  Norway.  —  The  same  question  has  arisen 
but  has  led  to  no  discussion,  under  the  treaty  with  Sweden 

Texas,  and  representations  having  been  made  at  this  Department  by  the  Mexican 
minister,  the  undersigned  telegraphed  the  marshal  to  hold  the  prisoner  pending 
the  consideration  of  these  representations,  unless  he  had  already  been  discharged ; 
and  on  the  night  of  that  day  the  marshal  replied  that  he  had  been  discharged.  . .  • 

"  The  question  to  be  considered  is  not  whether  the  President  is  bound  to  extra- 
dite an  American  citizen  on  a  requisition  made  by  the  Republic  of  Mexico.  The 
treaty  expressly  states  that  he  is  not  so  bound.  But  the  question  is  whether  the 
President  has  the  povfemnder  the  treaty  to  extradite  an  American  citizen." 

Mr.  Frelinghuysen  then  discusses  the  constitutional  powers  of  the  President, 
and  concludes  as  follows :  — 

"Thus  it  appears  that,  by  the  opinions  of  several  Attorneys-General,  by  the 
decisions  of  our  courts,  and  by  the  rulings  of  the  Department  of  State,  the  Presi- 
dent has  not,  independent  of  treaty  provision,  the  power  of  extraditing  an  Ameri- 
can citizen ;  and  the  only  question  to  be  considered  is  whether  the  treaty  with 
Mexico  confers  that  power. 

"By  the  treaty  with  Mexico  proclaimed  June  20,  1862,  this  countiy  places 
itself  under  obligations  to  Mexico  to  surrender  to  justice  persons  accused  of  enu- 
merated crimes  committed  within  the  jurisdiction  of  Mexico  who  shaU  be  found 
within  the  territory  of  the  United  States  ;  and  further  provides  that  that  obliga- 
tion shall  not  extend  to  the  surrender  of  American  citizens.  The  treaty  confers 
upon  the  President  no  affirmative  power  to  surrender  an  American  citizen.  The 
treaty  between  the  United  States  and  Mexico  creates  an  obligation  on  the  |)art  of 
the  respective  governments,  and  does  no  more,  and  where  the  obligation  ceases 
the  power  falls.  It  is  true  that  treaties  are  the  laws  of  the  land,  but  a  statute  and 
a  treaty  are  subject  to  different  modes  of  construction.  If  a  statute  by  the  first 
section  should  say.  The  President  of  the  United  States  shall  surrender  to  any 
friendly  power  any  person  who  has  committed  a  crime  against  the  laws  of  that 
power,  but  shall  not  be  bound  so  to  surrender  American  citizens,  it  might  be 
argued,  perhaps  correctly,  that  the  President  had  a  discretion  whether  he  would 
or  would  not  sun^ender  an  American  citizen.  But  a  treaty  is  a  contract,  and 
must  be  so  construed.  It  confers  upon  the  President  only  the  power  to  perform 
that  contract  I  understand  the  treaty  with  Mexico  as  reading  thus :  The  Presi- 
dent shall  be  bound  to  surrender  any  person  guilty  of  crime,  unless  such  person 
is  a  citizen  of  the  United  States. 

"  Such  being  the  construction  of  the  treaty,  and  believing  that  the  time  to 
prevent  a  violation  of  the  law  of  extradition  was  before  the  citizens  left  the  juris- 
diction of  the  United  States,  I  telegraphed  the  Goveiiior  of  Texas  that  an  Ameri- 
can citizen  could  not  legally  be  held  under  the  treaty  for  extradition. 

**  It  would  be  a  great  evil  that  those  guilty  of  high  crime,  whether  American 
citizens  or  not,  should  go  unpuni3hed  ;  but  even  that  result  could  not  justify  an 
usurpation  of  power. 

*'  On  further  reflection,  in  view  of  the  fact  that  fourteen  of  our  treaties  with 
other  nations  contain  provisions  identical  with  that  contained  in  our  treaty  with 
Mexico,  and  Impressed  also  with  the  fact  that  the  safety  and  peace  of  society  on 
the  frontier  would  be  greatly  ii^ured  if  criminals,  because  citizens  of  this  country. 
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and  Norwaj.  lu  1880  that  goyernment  declined  to  surrender 
three  Swedes  charged  with  piracy,  whose  nationality,  at  the 
time  tlie  request  for  their  surrender  was  made,  was  not  known 
by  the  government  of  the  United  States.^  A  refusal  to  sur- 
render, under  precisely  similar  circumstances,  occurred  in 
1888,  in  the  case  of  one  Erbens,  charged  with  murder  in 
Wisconsin.  When,  after  his  aiTCst,  it  was  found  that  he  was 
a  Swedish  subject,  that  government  declined  to  surrender  him, 
but  offered  to  permit  him  to  return  voluntarily  to  the  United 
States,  or  in  case  he  refused,  to  try  and  punish  him.^ 

§  137.  Proof  of  Citisenship.  —  When  the  question  of  acquire- 
ment or  loss  of  citizenship  by  naturalization  is  raised,  with  a 
view  to  prevent  or  to  obtain  extradition,  it  has  been  held  that 
regular  proof  of  naturalization  must  be  furnished.  Thus,  in 
the  case  of  Erbens,^  the  fugitive  admitted  that  he  had  voted 
in  Wisconsin,  but  denied  that  he  had  been  naturalized.  The 
Swedish  government  required  the  ordinary  proof  of  his  nat- 
uralization. In  the  case  of  one  Risch,  who  was  extradited 
by  the  United  States  to  Germany  in  1888,  proof  of  a  declara- 
tion of  intention  to  become  a  citizen  of  the  United  States  was 
held  not  to  be  a  ground  upon  which  his  surrender  could  be  re-  r 

could  here  find  an  asylam  and  go  unpunished,  I  concluded  that  the  question  was 
one  of  too  much  importance  to  be  settled  by  the  dictum  of  any  individual,  but 
should  receive  judicial  determination,  and  to  this  end  I  telegraphed  the  officers  to 
hold  the  accused  until  they  received  other  direction.  The  accused  had,  however, 
after  my  first  telegram,  been  discharged. 

"  I  now  propose  to  inform  the  officers  in  Texas,  who,  subject  to  the  supervision 
of  the  President,  are  authorized  to  determine  whether  a  surrender  of  the  accused 
should  be  made,  that  if  another  arrest  is  made  and  a  case  of  guilt  is  made  out,  the 
President  will  not,  on  the  ground  of  citizenship,  interfere  with  an  order  of  sur- 
render if  such  be  made,  but  requires  that  the  accused  be  informed  that  if  he  or 
they  wish  a  hearing  before  the  Supreme  Court  of  the  United  States  on  habwa  cor- 
pus as  to  the  power  of  the  President  in  the  matter  of  extradition,  or  as  to  the  true 
construction  of  the  treaty  before  the  surrender  be  actually  made,  every  facility  for 
such  hearing  will  be  afforded.  Should  the  court  hold  that  the  President  has  a 
discretionary  power  of  extraditing  citizens  proven  guilty  of  crime,  the  evil  appre- 
hended will  not  be  realized  ;  and  should  the  court  hold  that  the  President  has 
the  power  to  extradite  only  when  bound  by  treaty  to  do  so,  Congress  can  then, 
if  it  should  be  its  pleasure,  by  statute  confer  the  discretionary  power/' 

1  Dept  of  Sute  to  Mr.  Stevens,  Oct.  27,  1880.    MSS.  Inst.,  Sw.  k  Nor. 

*  Mr.  Magee  to  Dept.,  Sept.  80  and  Nov.  20, 1888  ;  MSS.  Desp.,  Sw.  &Nor. 

*  SuprOf  §  186. 
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fused.  The  naturalization  treaties  between  the  two  oountries 
aflbrd  a  definition  of  the  terms  upon  which  citizenship  is  to  be 
regarded  as  having  been  acquired  or  lost^ 

4.  ^Exemption  must  be  Express. 

§  188.  "  Persons"  Includes CitiBens. — In  respect  to  the  persons 
to  be  surrendered,  the  extradition  treaties  of  the  United  States 
all  employ  the  general  term  "  persons,"  or  "  all  persons." 
Hence,  where  no  express  exception  is  made,  the  treaties  war- 
rant no  distinctions  as  to  nationality.^  Writing  on  the  general 
subject  of  the  extradition  treaties  of  the  United  States  and  the 
practice  thereunder,  Mr.  Seward  said :  ^^  In  some  of  the  United 
States'  extradition  treaties  it  is  stipulated  that  the  citizens  or 
subjects  of  the  parties  shall  not  be  surrendered.  Where  there 
is  no  express  reservation  of  the  kind,  there  would  not,  it  is 
presumed,  be  any  hesitation  in  giving  up  a  citizen  of  the 
United  States  to  be  tried  abroad."  '  Such  has  been  the  uni- 
form and  unquestioned  practice  under  the  treaty  with  Great 
Britain  of  1842,  in  which  the  term  "  all  persons  "  is  used. 

§  189.  Treaty  with  France,  1843.  —  Referring  to  the  treaty 
with  France  of  1843,  in  which  tlie  term  "  persons "  is  enji- 
ployed,  Mr.  Gushing  said:  ''If  David  [a  criminal  demanded 
by  France]  was  guilty  of  the  acts  charged  while  in  France, 
the  fact  that  he  was  before  and  afterwards,  and  at  the  time, 
a  merchant  or  trader  at  New  York,  would  not  prevent  his  ex- 
tradition, even  if  he  were  commercially  domiciled  in  this  coun- 
try, nor  would  it,  though  he  had  been  naturalized  here."  *    It 

1  Mr.  Bayaid,  Sec.  of  State,  to  Mr.  Grain,  July  8, 1888  ;  MSS.  Dom.  Let. 
'  Twias'a  Law  of  Nations,  ed.  1884,  p.  415. 

*  Mr.  Seward,  Sec  of  State,  to  Mr.  Ford,  Jan.  15,  1868 ;  MSS.  Notes, 
Or.  Br. 

*  8  Op.  216,  Cusbing,  1856.  An  interesting  question  of  citizenship,  as  affect- 
ing extradition,  came  before  the  couits  of  Strasburg  and  Colmar  in  France,  in 
1867  and  1868.  A  Frenchman,  J.  A.  S.,  after  attaining  his  msgority,  settled  him- 
self in  Switzerland  for  commercial  purposes,  and  solicited  and  obtained  admission 
to  the  bourgeoisie  of  the  commune  of  Basle.  Having  failed  in  business,  he  was 
I  )secuted  for  fraudulent  bankruptcy,  and  fled  to  France.  The  Swiss  govern- 
ment demanded  his  extradition.  The  case  was  brought  before  the  tribunal  at 
Strasburg,  which  decided  that  as  the  rights  acquired  by  the  fugitive  in  Switzer- 
land did  not  oblige  him  to  renounce  his  French  nationality,  he  could  not  be  sur- 
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seems  tliat  David  was  in  fact  a  French  citizen.  In  1867  Portu* 
gal  demanded  the  surrender  by  France  of  one  Silveira,  who 
claimed  to  be  a  citizen  of  the  United  States.  Being  arrested, 
he  applied  to  General  Dix,  the  American  minister  at  Paris, 
for  protection.  Correspondence  ensued  in  which  M.  Moustier, 
the  French  Minister  for  Foreign  Affairs,  in  arguing  a  certain 
point,  observed  that  the  French  government  would  not  con- 
sider itself  obliged  to  surrender  one  of  its  citizens  under  the 
treatj  with  the  United  States.  When  this  correspondence 
was  submitted  to  the  government  of  the  United  States,  Mr. 
Seward,  then  Secretary  of  State,  on  February  8, 1868,  wrote 
to  General  Dix  as  follows  :  — 

<^  Mr.  Moastier's  second  point  is  that  France  considers  her  ex- 
tradition treaty  with  the  United  States  as  not  containing  an  obli- 
gation on  each  of  the  contracting  parties  to  deliver  its  own  subjects 
to  the  other.  Yoa  have  correctly  opposed  to  this  view  the  literal 
construction  of  the  treaty.  Your  aigument  in  opposition  to  Mr. 
Moustier's  construction  of  the  treaty  is  sound  and  conclusive,  and 
is  approved  by  this  government.  Your  only  eiTor  is  in  making  an 
apparent  concession  that  if  the  French  government  should  adhere 
to  Mr.  Moustier's  construction,  then  this  government  might  consent 
to  accept  and  apply  the  same  construction  by  way  of  reciprocity. 

rendered.  The  full  oonrt  of  Oolmar,  on  appeal,  May  19,  1868,  reversed  this 
decision  ;  and*  while  it  held  that  the  question  whether  the  person  should'  be  ex- 
tradited pertained  principally  to  the  public  ministry,  said  :  "  The  Frenchman 
who,  in  addition  to  the  establishment  of  a  commercial  house  in  a  foreign  country, 
centres  there  his  interests  of  family  and  fortune,  and  requests  and  obtains  the 
privilege  of  a  burgher  {bourgeois)  in  a  town  of  the  country,  must  be  regarded  as 
having  established  himself  there  without  intent  to  return,  and  hence  is  deprived 
of  hi9  quality  of  Frenchman.  The  obtaining  of  the  privileges  of  a  burgher  in  the 
city  of  Basle  (Switzerland)  implies,  for  the  foreigner  who  is  the  object  of  it,  his 
admission  as  a  citizen  of  the  canton  of  Basle,  and  pro  tanto  as  a  citizen  of  Switzer- 
land (for  diven  provisions  of  the  Basle  law  on  Burghership,  see  Law  4  Dec.  1848, 
art.  43,  of  the  Swiss  Constitution  of  Sept.  1848).  Such  is  the  consequence  for  the 
Frenchman  who  has  been  admitted  as  a  bnrgher  of  Basle,  although  he  may  not 
previously  have  been  authorized  by  an  act  emanating  from  the  French  govern- 
ment to  absolve  himself  from  all  allegiance  to  it,  —  a  condition  demanded  by  article 
48  of  the  Swiss  Constitution  for  naturalization  in  that  country.  This  article  43 
does  not  apply  to  Frenchmen,  since  the  legislation  of  France  imposes  no  for  gd 
obligation  of  allegiance  on  her  citizens,  and  the  latter  are  free  to  adopt  at  their 
own  pleasure  a  foreign  nationality."  Gazette  des  Tribunaux,  May  29,  1868. 
BiUot,  Traits,  &c.,  pp.  76-78. 
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I  think  this  oonoeBsion  cannot  safely  be  made.  The  ezecatiye  of 
the  United  States  has  no  power  to  depart  from  or  waive  or  modify 
a  treaty.  It  follows,  therefore,  that  it  would  be  necessary  to  cele- 
brate a  new  treaty  with  France  in  order  to  change  or  depart  from 
what  this  government  holds  to  be  the  true  and  legal  effect  of  the 
existing  extradition  treaty." 

These  views  General  Dix  was  instructed  to  make  known  to 
M.  Moustier.^ 

§  140.  Treaty  with  Switzerland,  1850.  —  In  a  criticism  o£  the 

extradition  treaties  of  the  United  States,  Mr.  William  Beach 
Lawrence,  who  advocated  the  restriction  rather  than  the  ex- 
tension of  the  system  of  extradition,  observed,  in  reference  to 
the  treaties  in  which  no  exception  as  to  citizens  was  made, 
that  the  assent  of  the  United  States  to  surrender  its  citizens 
to  some  of  the  states  with  which  such  treaties  existed,  might 
^^  seem  a  little  extraordinary."  This  observation  he  did  not 
apply  to  the  treaties  with  Italy  and  Switzerland,  in  which  the 
term  "  persons  "  is  used  without  any  subsequent  exception ; 
but  he  said :  ^'  Though  the  clause  [excepting  citizens]  is  not 
found  in  terms  in  the  Italian  treaty,  the  surrender  of  her 
citizens  by  Italy  would  be  repugnant  to  her  recognized  policy. 
Such  is  also  the  case  as  regards  Switzerland."^  However 
this  may  be,  it  is  demonstrable  by  the  public  history  of  the 
treaty  with  Switzerland  that  the  term  "  persons  "  was  under- 
stood to  exclude  any  distinction  iu  respect  to  nationality.     M. 

^  MSS.  Inst.,  France.  The  negotiation  of  the  treaty  with  France  was  propoeed 
hy  the  French  minister,  April  21,  1843.  With  his  note  he  enclosed  copies  of  the 
treaties  of  France  with  Switzerland,  1828  ;  Belgium,  1834  ;  Sardinia,  1838  ;  Great 
Britain,  1843.  The  treaty  last  named  contained  no  exception  of  citizens,  and 
was  never  understood  to  admit  of  any.  It  was  replaced  in  1852  with  another 
treaty,  in  which,  as  in  that  now  in  force  hetween  the  two  countries,  there  is  such 
an  exception.  The  treaty  with  Sardinia  only  provided  for  the  surrender  of  Sar- 
dinians to  that  country,  and  of  Frenchmen  to  France.  The  treaty  with  Belgium 
provided  for  the  surrender  of  fugitives  generally,  with  an  express  exception  of 
citizens.  The  scope  of  the  treaty  with  Switzerland  was  the  same  as  of  that  with 
Sardinia.  In  his  note,  however,  the  French  minister  proposed  to  take,  as  a  basis 
for  the  negotiation,  the  treaty  concluded  hetween  the  United  States  and  Great 
Britain  in  the  preceding  year,  and  submitted  a  draft  in  which  no  reference  was 
made  to  citizens.    MSS.  Notes,  French  Legation,  vol.  xii. 

^  14  Alb.  Law  Journal,  93. 


CITIZENS.  178 

Alfred  Martin,  discussing  the  practice  of  extradition  in  Switz- 
erland in  the  Revue  de  droit  international,^  said  that  all  the 
extradition  ti'eaties  concluded  by  that  government  stipulated 
that  citizens  should  not  be  subject  to  surrender.  M.  F^Iix 
Nessi,  an  advocate  of  Geneva,  in  a  letter  to  the  editor  of  the 
Revue,*  corrected  this  statement,  and  referred  to  the  treaty 
with  the  United  States,  under  which,  he  said,  the  contracting 
parties  were  absolutely  obliged  to  deliver  up  their  citizens.  In 
proof  of  this,  he  referred  to  the  fact  that  in  1846  a  treaty  con- 
cluded between  Switzerland  and  the  United  States  was  re- 
jected because  the  Senate  of  the  latter  refused  to  ratify  the 
following  clause  at  the  end  of  art.  1 :  ^^11  est  bien  entendu 
que  dans  aucun  cas,  les  hautes  parties  contractantes  ne  seront 
tenues  ^  accorder  Textradition  de  leurs  nationaux  r^spectifs."^ 
Some  years  afterwards,  he  says,  negotiations  were  renewed  ; 
and,  in  spite  of  the  opposition  of  certain  cantons,  the  Swiss 
federal  assembly  abandoned  the  clause  and  coucluded  the 
treaty  of  1866.*  When  the  federal  council  submitted  this 
treaty  to  the  chambers  for  their  approval,  it  explained  the 
omission  of  the  clause  on  the  ground  that  it  was  practically 
useless,  and  that  the  consent  to  surrender  citizens  charged 
with  grave  crimes  was  not  a  sufficient  reason  for  renouncing 
the  treaty.  This  letter  of  M.  Nessi  was  communicated  to 
M.  Martin,  who  replied,  admitting  his  error  in  the  particular 
case.*  There  is  no  question  as  to  the  correctness  of  the  facts 
stated  by  M.  Nessi.  The  rejected  treaty  to  which  he  refers 
bore  date  September  16, 1846.  On  March  8, 1847,  it  was  rati- 
fied by  the  Senate  of  the  United  States,  with  an  amendment, — 
"  to  strike  out  of  the  first  article  the  following  words :  '  with 
the  distinct  understanding,  however,  that  in  no  case  shall 
the  high  contracting  parties  be  required  to  deliver  up  their 
respective  citizens.'"     This   amendment  was   unanimously 

1  Vol.  xliL  p.  44. 
s  Vol.  zUi.  p.  804. 

*  "  It  18  nevertheless  understood  that  in  no  ease  shall  the  high  contracting 
parties  he  honnd  to  accord  the  extradition  of  their  respective  citizens.** 

*  It  was  oonclnded  in  1850,  hut  not  ratified  till  1865. 

*  Bar.  de  droit  int.,  p.  806.   M.  Kessi  refers  to  the  treaty  as  of  1855,  the  date 
of  its  proclamation,  instead  of  1850,  the  date  of  its  conclusion. 


174  EXTRADITION. 

adopted  hj  the  Senate.^  The  action  of  the  Senate  and  the 
reasons  therefor  were  on  September  25,  1847,  duly  made 
known  by  Mr.  Buchanan,  then  Secretary  of  State,  to  Mr. 
Bush,  minister  to  France,  through  whom  they  were  com- 
municated to  the  Swiss  government.  Referring,  in  hiis  in** 
structions  to  Mr»  Bush,  to  the  objections  entertained  by  the 
United  States  to  the  clause  excepting  citizens  from  surrender, 
Mr.  Buchanan  said :  — 

*^  For  these  reasons  to  which  I  merely  advert,  the  President  witt 
adhere  to  the  policy  which  governed  in  framing  the  extradition 
treaties  with  Great  Britain  and  France,  the  on!}*  two  nations  with 
which  we  have  concluded  such  treaties.  These  proAide  for  the  sur- 
render of  all  persons  who  are  fugitives  from  Justice,  wiliiout  re* 
gard  to  the  country  to  which  they  may  belong,  so  that  their  crimes 
may  be  tried  and  punished  within  the  Jurisdiction  where  they  were 
committed.  The  Senate  on  several  occasions  has  sanctioned  this 
principle,  and  tliis  is  the  only  reason  why  we  have  not  at  the  pres- 
ent moment  treaties  of  extradition  with  Prussia,  Holland,  Belgium, 
Austria,  Switzerland,  and  other  continental  powers."  ^ 

^  7  Ex.  Joarnal,  p.  237. 

3  The  reasons  stated  by  Mr.  Bachanaa  for  the  position  of  the  United  States 
were  as  follows  :  — 

*'  It  may  be  proper  to  add,  in  this  connection,  a  few  observations  tonchiDg  the 
present  policy  of  this  Government  in  re-ipect  to  the  surrender  of  fugitive  criminals. 

"  Several  of  the  continental  powers  of  £arope  have  attempted  to  conclude 
treaties  of  extradition  with  us ;  but  the  negotiations  have  failed  because  they 
would  not  consent  to  surrender  their  own  subjects  or  citizens  who,  after  having 
committed  crimes  in  the  United  States,  might  escape  to  their  own  country.  This 
government  cannot  consent,  as  at  present  advised,  to  such  an  exception. 

"  1.  Because  from  our  constitutions  and  laws,  Federal  and  State,  there  could 
be  no  mutuality  in  such  a  provision.  On  the  Continent  of  Europe,  where  the  civil 
law  prevails,  if,  for  example,  a  citizen  of  Switzerland  should  commit  a  crime  in 
Wisconsin,  and  take  refuge  in  his  own  country,  he  might  there  be  tried  and  pun- 
ished, though  from  the  expense  and  difficulty  of  obtaining  the  necessary  testimony, 
he  would  be  almost  certain  to  escape.  Not  so  in  regard  to  an  American  citizen. 
Should  he  commit  a  crime  in  Switzerland,  and  fly  to  the  United  States,  no  exist- 
ing tribunal  in  this  country  could  try  and  punish  him  ;  and  it  is  very  question- 
able whether  such  a  tribunal  could  be  created* 

"  2.  Our  commercial  cities  swarm  with  foreigners,  — merchants,  traders,  arti- 
sans, &c.,  who,  under  our  laws  and  treaties,  enjoy  the  same  privileges  in  conducting 
their  business  with  American  citizens.  A  treaty  of  extradition  would  be  of  com- 
paratively little  value,  if  such  of  these  foreigners  as  shall  commit  crimes  in  this 
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§  141.  Treaty  wltii  Italy,  1868.  —  The  Ttalian  government 
has  recently  refused  to  surrender,  under  the  treaty  with  the 
United  States,  certain  Italian  subjects  charged  with  murder 
and  other  grave  crimes  in  this  country,  on  the  ground  of  their 
nationality ;  accompanying  its  refusal  with  an  offer  to  try 
and  punish  the  fugitives  under  Italian  law.  The  treaty  with 
Italy  was  concluded  on  March  23, 1868,  and  signed  oa  the 
part  of  the  United  States  by  Mr.  Seward.  At  that  time  the 
United  States  had  treaties  in  which  citizens  were  excepted 
from  surrender,  with  Austria-Hungary,  Baden,  Bavaria,  Hayti, 
Mexico,  Prussia  and  other  German  states,  and  Sweden  and 
Norway.  The  treaties  with  the  Dominican  Republic,  France, 
Great  Britain,  and  Switzerland  contained  no  such  reservation, 
and  Mr.  Seward,  as  well  as  his  predecessors,  had  declined  to 
conclude  treaties  with  various  other  countries  because  such 
an  exception  was  insisted  upon  by  them.^  In  none  of  the 
negotiations  does  it  appear  ever  to  have  been  doubted  that, 
in  the  absence  of  a  special  exception,  the  general  language  of 
the  treaties  would  carry  with  it  an  obligation  to  surrender 
citizens.  On  the  contrary,  such  a  construction  appears  to 
have  been  generally  understood  and  admitted.  In  every  case 
in  which  the  exception  was  admitted,  its  insertion  was  pro- 
posed by  the  foreign  government,  with  the  evident  under- 
standing that  unless  such  an  exception  was  stated,  the  general 
language  of  the  treaties  would  admit  of  no  discrimination  as 
to  nationality.^    Moreover,  it  is  to  be  observed  that  in  the  trea- 

country  shoald  be  excluded  from  its  opemtion,  in  case  they  were  nble  to  eecapo 
to  their  own  conntry. 

**  3.  Such  an  exception  might  be  embarrassing  In  regard  to  onr  naturalization 
laws.  Under  it,  citizens  of  the  United  States  by  naturalization  wonid  certainly 
not  be  surrendered.  Who  is  such  a  citizen  ?  Wo  must  ever  maintain  that  a  nat- 
uralized citizen  is  in  all  respects  entitled  to  the  same  rights  and  privileges  as  if  he 
were  a  native.  Bat  this  is  not  the  doctrine  on  the  Continent  of  Europe.  In  what 
condition  would  be  the  subject  of  a  foreign  kingdom  who  had  emigrated  to  this 
country,  declared  his  intention  of  becoming  a  citizen,  and  resided  here  some  yean  f 
Numerous  perplexing  questions  might  arise  which  I  need  not  s|)ecify." 

Mr.  Buchanan,  Secretary  of  State,  to  Mr.  Rush,  Minister  to  France,  26  Sep- 
tember, 1847  ;  MSS.  Instructions  to  France,  Department  of  State. 

1  Supra,  §S  129-132. 

'  The  negotiation  of  the  extradition  treaty  with  Italy  grew  out  of  a  snggpstion 
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ties  with  Austria-Hungarj,  Baden,  Bavaria,  and  Prussia  and 
other  German  states,  all  concluded  and  published  prior  to  1860, 
it  is  expressly  declared  that  the  exception  of  citizens  from 
their  operation  is  inserted  because  the  laws  of  those  countries 
forbid  the  surrender  of  their  citizens,  and  that  a  strict  reci- 

kinade  by  Mr.  Seward  in  the  course  of  the  negotiation  of  the  consular  oonyention 
with  that  country  of  Feb.  8,  1868.  The  first  draft  of  the  latter  convention  came 
from  the  Italian  minister,  with  a  note  bearing  date  Sept.  15,  1867.  Replying  to 
this  note,  Mr.  Seward,  Nov.  21,  1867,  drew  attention  to  the  fact  that  the  draft 
contained  no  provisions  on  the  subject  of  extradition,  which  was  included  in  the 
consular  convention  between  the  United  States  and  the  Two  Sicilies  of  October, 
1855,  the  place  of  which  the  new  convention  with  Italy  was  intended  to  supply. 
He  suggested  that  articles  similar  to  those  in  the  latter  convention  be  inserted  in 
the  new  one.  The  Italian  minister  in  his  reply,  Dec.  1, 1867,  expressed  a  prefer- 
ence that  extradition  should  be  regulated  by  a  separate  treaty.  Nothing  further 
appears  on  the  subject  in  the  records  until  Feb.  10,  1868,  when  the  minister 
enclosed  a  pnyet  of  a  treaty  for  that  puqiose.  The  convention  between  the 
United  States  and  the  Two  Sicilies  provided  (article  24)  as  follows  :  '*  The  citi- 
zens and  subjects  of  each  of  the  high  contracting  parties  shall  remain  exempt 
from  the  stipulations  of  the  preceding  articles,  so  far  as  they  relate  to  the  surrender 
of  fugitive  criminals."  The  draft  of  the  Italian  minister  contained  no  equivalent 
stipulation.  The  only  reference  in  it  to  citizens  was  contained  in  a  proposition 
that  if  the  surrender  of  a  citizen  of  a  third  country  should  be  demanded,  the 
consent  of  his  government  to  such  surrender  should  be  asked.  To  this  provision 
Mr.  Seward  objected,  and  it  was  omitted.  A  notable  incident  of  the  negotiations 
of  the  extradition  treaty  with  Italy  is  the  fact  that  the  Italian  minister,  in  the 
draft  submitted  with  his  note  of  Feb.  10, 1868,  proposed  the  following  stipulation  : 
"  The  two  contracting  parties  agree  to  communicate  to  each  other,  respectively, 
all  sentences  passed  by  tribunals  or  courts  of  the  one  state  for  crimes  or  offences 
of  whatever  nature,  committed  upon  their  territory  by  subjects  or  citizens  of  the 
other.  This  communication  shall  be  made  through  their  diplomatic  agents,  or, 
in  their  absence,  by  their  superior  consular  officers,  by  furnishing  them  with  a 
copy  of  the  sentence  pronounced  and  declared  final,  which  shall  be  deposited  in 
the  archives  of  the  competent  court  or  tribunal.  Each  of  the  two  governments 
shall  give  the  necessary  information  to  the  competent  authorities  for  this  purpose." 
This  provision  was  omitted  upon  the  objection  of  Mr.  Seward.  While  the  reasons 
for  his  objection  are  not  stated  in  the  records,  it  is  obvious  that  the  omission  of 
the  clause  involved  a  rejection  of  the  theory  that  the  contracting  parties  were  to 
exercise  any  supervision  over  the  trial  of  offences  committed  by  their  citizens  or 
subjects  abroad.  If  it  be  argued  that  the  proposed  clause  is  evidence  of  a  suppo- 
sition on  the  part  of  the  Italian  minister  that  the  contracting  parties  would  not 
be  held  under  obligation  to  surrender  their  citizens,  the  significance  of  its  omission 
needs  no  emphasis.  If  the  insertion  of  the  clause  was  not  proposed  with  that 
view,  its  omission,  while  less  important,  is  significant  of  a  refusal  to  eutertain 
any  discrimination  between  citizens  and  other  persons.  MSS.  Dept.  of  State ; 
Notes  from  Ital.  Leg.,  roL  iv. 
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procity  required  that  the  United  States  should  also  except  its 
citizens  from  surrender.  In  view  of  all  these  facts  it  is  diffi- 
cult to  reach  any  other  conclusion  than  that  it  was  under- 
stood and  admitted  that,  where  no  exception  was  expressed, 
the  obligation  to  surrender  ^'  persons  "  included  citizens  or 
subjects  of  the  contracting  parties.^ 

6.    Citizen  of  Third  State. 

§  142,  General  Rule.  —  Where  the  person  whose  extradition 
is  demanded  is  a  citizen  of  a  third  state^  it  is  held  by  some 
writers  that,  before  granting  the  surrender,  the  government 
upon  which  the  demand  is  made  should  ask  the  consent  of 
such  state.  Such  a  provision  is  found  in  some  of  the  treaties, 
but  it  has  not  been  admitted  in  any  of  those  of  the  United 

^  Fiore,  the  learned  Italian  pablicist,  in  his  Droit  p^nal  int.,  referring  to  the 
extradition  treaty  between  the  United  States  and  Italy  and  to  the  fact  that  it 
contains  no  exception  of  citizens,  says,  "  Nevertheless,  the  extradition  of  citizens 
onght  none  the  less  to  be  regarded  as  excluded  from  the  treaty,  by  the  fact  that 
aU  the  states  of  Europe  refuse  to  deliver  np  their  citizens.**  (Part  I.  p.  334,  section 
256.)  Apart  from  the  unsoundness  of  the  doctrine  that  the  clear  language  of  a 
treaty  may  be  set  aside  or  qualified  by  the  fact  that  states  generally  refuse  to  do 
what  the  parties  to  the  particular  treaty  have  bound  themselves  to  perform,  it  is  a 
remarkable  fact  that,  if  it  be  a  principle  of  public  law  that  states  are  under  no 
circumstances  bound  to  surrender  their  citizens,  it  should  have  been  expressly 
provided  in  all  the  extradition  treaties  of  Italy  with  European  states  that  the 
contracting  parties  shall  not  be  required  to  deliver  up  their  citizens.  In  the 
treaties  of  Italy  iKith  Austria-Hungary,  Denmark,  England,  France,  Germany, 
and  other  European  states,  the  word  "  persons  "  b  generally  employed  to  describe 
those  who  are  to  tie  surrendered.  But  in  eveiy  case  it  is  followed  by  an  express 
exception  of  citizens.  In  the  second  part  of  his  work  (Droit  penal  int.,  part  II. 
p.  530,  section  353)  Fiore,  recurring  to  the  subject  of  citizens,  says :  "  We  pro- 
ceed to  inquire  whether  the  arguments  heretofore  discussed  are  of  such  a  nature 
as  to  require  the  refusal  of  the  extradition  of  citizens  as  an  absolute  rule  of  law. 
To  speak  our  opinion  plainly,  as  it  appears  to  us  from  an  examination  of  that 
grave  question  from  the  point  of  view  of  law  and  of  the  true  nature  of  the  thing, 
we  do  not  hesitate  to  admit  the  contrary  rule,  excepting  nevertheless  the  restric- 
tions and  limitations  which  we  have  indicated  above.'*  Among  the  restrictions 
and  limitations  to  which  he  refers  are  the  explicit  provisions  of  law  and  treaty  in 
variotis  countries.  In  a  note  to  section  852,  he  cites  article  26  of  the  Italian 
Constitution,  which  provides :  "  No  one  may  be  arrested  or  deUvered  to  judgment, 
unless  in  the  cases  provided  by  the  law  and  according  to  the  forms  prescribed  by 
it ;  *'  and  article  1874,  as  foUows :  "  Ko  one  shall  be  withdrawn  from  his  natural 
judges." 

VOL.  I. — 12 
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States.  Bomboy  and  Gilbrin,  in  their  recent  work  on  extra- 
dition,^ take  the  view  that  while,  to  promote  good  relations, 
the  third  state  may  be  consulted,  its  refusal  to  consent  is  not 
binding.  They  say,  moreover,  that  the  French  government 
generally  neglects  to  consult  the  third  state,  and  that  the 
proceedings  are  carried  on  as  if  the  accused  were  a  citizen  of 
the  demanding  country.^  In  the  case  of  the  United  States 
there  are  geographical  reasons  which  would  render  it  exceed- 
ingly inconvenient  and  a  hardship  to  the  accused,  in  respect 
of  many  states,  to  consult  them  previously  to  surrendering 
their  citizens.* 

§  143.    Case  of  Four  American  Sailors.  —  The  first  case  in 

which  a  record  is  found  of  the  consent  of  the  United  States 
having  been  asked,  as  of  a  third  state,  for  the  surrender  of 
its  citizens,  occurred  in  1850.  On  October  20,  in  that  year, 
the  French  minister  informed  Mr.  Webster,  then  Secretary  of 
State,  that  four  sailors  of  the  American  frigate  "  Constitution," 
who  had  thrown  a  boatman  at  Marseilles  into  the  sea,  causing 
him  to  drown,  had  fled  to  Genoa,  where  they  were  arrested, 
but  that  the  Sardipian  government  refused  to  surrender  them 
unless  the  consent  of  the  United  States  should  be  obtained. 
He  transmitted  an  extract  from  the  proceedings  against  the 
men  in  France,  and  requested  the  government  of  the  United 
States  to  grant  its  consent.  Mr.  Derrick,  Acting  Secretary 
of  State,  on  October  23,  returned  a  favorable  answer.* 

1  See  also  Billot,  Traits,  &c.,  pp.  79-89. 

*  Traite  pratique,  &c.,  p.  26. 

•  The  letter  of  Mr.  Derrick  was  as  follows  :  — 

«•  I  have  the  honor  to  inform  yon,  in  reply,  that  the  President  of  the  United 
States  neither  cxercisea  any  authority,  nor  claims  any  control,  in  respect  to  the 
persons  of  citizens  of  this  country  who  are  accused  of  offences  committed  beyond 
its  jurisdiction,  again.st  the  laws  of  a  foreign  government;  that  he  would,  however, 
willingly  throw  no  obstacle  in  the  way  of  their  prompt  trial  by  the  proper  judicial 
tribunals  or  authorities  of  the  state  within  whose  jurisdiction  the  offence  was 
alleged  to  have  been  perpetrated  ;  and,  consequently,  that,  in  the  particular  case 
of  the  sailors  belonging  to  the  crew  of  the  American  frigate  '  Constitution,'  charged 
with  the  murder  of  a  boatman  of  Marseilles  in  France,  he  is  not  disposed  to  inter- 
pose any  objection  to  their  surrender  by  the  Sardinian  government,  on  whose 
territor}'  they  had  sought  an  asylum,  to  the  French  government,  to  be  taken  to 
France  for  trial." 
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§  144.  Case  of  SilTeira.  —  In  1867,  a  case  arose  under 
somewhat  difiFerent  circumstances.  On  April  26,  in  that  year, 
one  Silveira,  who  claimed  to  be  a  citizen  of  the  United  States, 
was  arrested  in  Paris,  on  a  requisition  of  the  Portuguese  gov- 
ernment, charging  him  with  the  utterance  of  counterfeit  bills 
of  the  Bank  of  Portugal.  On  June  1,  he  was  sent  from  Havre 
to  Lisbon  by  sea,  and  delivered  over  to  the  Portuguese  author- 
ities. The  treaty  between  France  and  Portugal  provided  that 
where  the  surrender  of  a  citizen  of  a  third  power  should  be 
demanded,  that  power  should  be  consulted  as  to  his  extradi- 
tion.^ While  Silveira  was  under  arrest  in  Paris,  Mr.  Harvey, 
the  minister  of  the  United  States  at  Lisbon,  unofficially  in- 
formed the  Portuguese  government  of  the  prisoner's  claim  of 
.citizenship,  which  Mr.  Harvey  admitted ;  but  the  government 
of  the  United  States  was  never  consulted  as  to  his  surrender. 
When  Silveira  arrived  at  Lisbon,  Mr.  Harvey  took  the  ground 
that  the  notice  given  by  him,  though  unofficial,  should  have 
been  respected,  and  that  the  Frencli  government  should  have 
been  advised  of  it,  in  order  that,  before  surrendering  the  fugi- 
tive, it  might  have  consulted  the  minister  of  the  United  States 
at  Paris.  It  was  finally  agreed  between  Mr.  Harvey  and  the 
Portuguese  government  that  Silveira  should  be  sent  back  to 
France,  and  the  papers  and  property  belonging  to  him  and 
seized  at  the  time  of  his  arrest,  be  placed  at  the  disposal  of 
the  legation  of  the  United  States  in  Paris.  Silveira  was 
accordingly  sent  back  to  Havre  on  a  Portuguese  war  transport, 
and  his  papers  and  effects  were  transmitted  to  General  Dix, 
then  minister  of  the  United  States  in  Paris.  On  his  arrival 
at  Havre,  Silveira  was  rearrested  and  brought  to  Paris,  and 
General  Dix  notified.  It  seems  that  during  the  previous 
extradition  proceedings  in  France  Silveira  did  not  assert  his 
American  citizenship,  but  after  his  return  to  Paris,  he  com- 
municated with  General  Dix,  who  sent  counsel  to  see  him ; 

1  "  If  the  person  accused  or  condemned  is  not  a  anbject  of  that  one  of  the 
contracting  parties  which  demands  him,  he  shaU  not  be  delivered  up  untU  his 
government  shaU  have  been  consulted  and  given  opportunity  to  make  known  the 
reasons  which  it  may  have  to  oppose  his  extradition.**  Treaty  between  France 
and  Portugal,  July  18,  1854,  art.  6  ;  L*  Extradition,  Kirchner,  p.  697. 
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and  it  was  arranged  between  General  Dix  and  the  French 
goyemment  that,  pending  the  decision  of  the  question  of  his 
surrender,  the  prisoner  should  be  kept  in  custody  at  the  can- 
ciergerie  with  the  privilege  of  seeing  his  friends  and  of  com- 
municating with  them  in  writing,  as  his  or  their  convenience 
might  require. 

When  the  facts  above  stated  were  communicated  to  the 
Department  of  State,^  Mr.  Seward,  then  Secretary  of  State,  on 
September  6, 1867,  instructed  General  Dix  as  follows  :  — 

'^  Ist  The  Department  has  no  conclusive  evidence  that  Silveira 
is  a  citizen  of  the  United  States.  We  are  left  to  assume  that  he 
was  a  native  subject  of  Portugal.  If  he  ever  obtained  naturaliza- 
tion here,  which  is  not  certain,  the  case  presents  strong  reasons 
for  supposing  that  he  has  voluntaril}'  reverted  to  his  old  allegiance, 
and  that  he  now  seeks  to  avail  himself  of  a  former  naturalization 
to  secure  an  absolute  impunity  from  laws  which  are  no  less  neces- 
sary and  proper  in  one  country  than  In  all  civilized  countries.  You 
will  please  enquire  carefully  concerning  his  citizenship.  2d.  Even 
if  Silveira  is  a  citizen,  yet  if  there  Is  satisfactory  evidence  that  the 
accusation  against  him  is  based  upon  probable  grounds,  the  United 
States  have  no  Interest  in  protecting  him  from  a  trial  under  the 
laws  which  he  Is  alleged  to  have  offended.  Whether  it  is  so  based 
or  not,  is  distinctly  referred  to  your  examination  and  decision. 
3d.  The  stipulation  in  the  treaty  between  the  two  powers,  France 
and  Portugal,  that,  in  the  case  of  the  aiTest  by  either  of  a  person 
not  a  citizen  or  subject  of  either  of  those  powers  but  who  is  the 
subject  or  citizen  of  a  foreign  countr}',  that  the  power  making 
the  arrest  shall,  in  that  case,  be  at  libert}'  \o  consult  with  the 
state  to  which  the  pei*son  arrested  owes  allegiance,  seems  to 
be  a  very  judicious  one;  and  in  the  present  case,  it  Is  well 
calculated  to  secure  the  United  States  against  the  possibility  of 
an  unlawful  or  unjust  aiTest  of  any  of  its  citizens  under  that 
treaty.  Availing  3'ourself  of  this  stipulation,  j'ou  will  examine  the 
papers  upon  which  the  arrest  was  grounded,  if  they  have  been 
already  put  into  your  possession,  or  you  will  call  upon  the  French 
government  for  them.  If  you  find  that  they  are  of  such  form  and 
effect  as  would  authorize  an  extradition  under  the  laws  of  the 

1  Qen.  Diz  to  Hr.  Seward,  Aug.  21,  1S67;  MSS.  Desp.,  France. 
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United  States  and  their  treaty  with  France,  then  yoa  will  give 
notice  to  the  French  government  that  the  United  States  make  no 
objection  to  the  extradition  of  the  accused.  If  on  the  contrary, 
the  papers  are,  in  this  sense,  inadequate,  and  if  you  are  satisfied 
that  Silveira  is  a  oitizen  of  the  United  States,  then  you  will  inform 
the  French  government  that  we  shaU  expect  a  discharge  of  the 
accused.  But  this  will  not  prevent  you  from  allowing  a  reasonable 
time  for  the  correction  of  any  error  or  the  supply  of  an}*^  defect  in 
the  papers  which  either  the  Fi*ench  or  the  Portuguese  govern- 
ment, or  both,  may  think  proper  to  make.  4th.  You  will  say  to 
M.  Moustier  that  this  government  appreciates  the  consideration 
and  courtesj'  which  the  French  government  has  manifested  towards 
it,  in  the  conduct  of  this  affair." 

In  response  to  these  instructions,  General  Dix,  on  October  24, 
1867,  made  an  elaborate  report.  He  found,  upon  investiga- 
tion, that  Silveira  bad  admitted  in  a  letter  to  Mr.  Harvey  that 
he  took  to  the  Bank  of  Portugal  certain  of  its  notes  to  the 
amount  of  ten  thousand  dollars  and  obtained  gold  for  them. 
It  was  found  that  the  notes  were  spurious,  but  before  they 
were  ascertained  to  be  so,  Silveira  had  left  for  Paris.  The 
official  documents  on  which  the  extradition  was  demanded 
were  as  follows :  (a)  A  complaint  of  the  Portuguese  minister, 
charging  the  offence  of  emission  of  counterfeit  notes  of  the 
Bank  of  Portugal ;  (A)  the  record  of  the  proceedings,  includ- 
ing the  examination  of  witnesses,  before  the  criminal  court  at 
Lisbon  ;  (tf)  a  warrant  of  arrest  issued  in  Portugal.  General 
Dix  stated  that  he  had  no  doubt  that  on  the  evidence  found 
in  the  papers,  with  the  admissions  of  Silveira,  any  commis- 
sioner or  judge  in  the  United  States  would  certify  the  case  to 
the  Secretary  of  State  for  surrender  under  the  laws  and  the 
treatv  witli  France.  He  also  found  that  Silveira's  claim  of 
American  citizenship  was  doubtful ;  but,  upon  the  ground  of 
the  sufficiency  of  the  evidence,  consented  to  his  delivery. 
Silveira  was  accordingly  sent  back  to  Portugal.'    The  decision 

^  The  facte  in  ragard  to  citizenship  were  as  follows :  The  father  of  S.,  a  Portu- 
guese by  birth,  came  in  1786,  when  a  boy,  to  the  United  States.  He  remained 
tliere  nntil  1807  or  1808,  when  he  returned  to  Portugal,  having  just  previously 
to  such  return  obtained  naturalization  as  an  American  citizen.    He  never  alter- 
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of  General  Dix  was  approved.^  After  Silveira'a  surrender, 
correspondence  ensued  as  to  the  principles  involved  in  the 
case.  In  the  course  of  this  correspondence,  M.  Moustier,  the 
French  Minister  for  Foreign  Affairs,  contended  that,  in  re- 
spect to  any  reservations  contained  in  the  treaty  between 
France  and  Portugal, — 

^^  the  two  high  contracting  parties  are  alone  competent  to  inter- 
pret it  even  when  a  foreigner  is  concerned,  and  that  a  third  power 
not  a  party  to  the  treaty  cannot  draw  fi*om  it  any  absolute  right 
to  oppose  the  surrender  of  one  of  its  countrymen.  If  the  govera- 
ment  to  which  the  accused  belongs  by  birth  is  consulted  bj'  the 
state  upon  whose  soil  he  has  taken  refuge,  this  step  has  for  its 
principal  object  that  the  state  ma}'  be  assured  that  it  does  not 
involuntarily  lend  itself  to  an  abuse,  but  the  government  having 
the  demand  before  it  for  the  extradition  reserves  the  right  to  take 
its  final  decision  in  entire  libert}'  and  In  accordance  with  the  con- 
clusions It  may  come  to/' 

M.  Moustier  added  that  the  action  of  the  French  government, 
in  consenting  to  the  investigations  made  on  the  part  of  the 
United  States,  was  an  "  act  of  courtesy,"  which  "  must  not  be 
held  in  any  manner  to  imply  upon  our  part  a  renunciation  of 

wards  permanently  resided  In  the  United  States,  and  finally  settled  in  Portugal, 
where  he  died  about  1863.  S.  was  bom  at  sea  in  1824,  under  the  Dutch  flag. 
In  1829  he  was  brought  to  the  United  States,  but  in  1838  was  taken  back  to 
Portugal.  In  1836,  he  came  to  the  United  States  again,  but  remained  only  three 
years,  when  he  went  back  to  Portugal  and  remained  nine  years.  After  thut  he 
resided  in  the  United  States,  for  two  or  three  years,  until  1850  or  1851.  Since 
then  he  had  been  in  Portngni  and  other  paits  of  Europe,  visiting  the  United 
States  only  once,  on  business,  in  1865  or  1866.  Of  the  forty-three  years  of  his 
life  he  had  (lassed  only  eleven  in  the  United  States,  and  only  between  two  or 
three  of  these  after  his  majoiity.  Commenting  upon  this  feature  of  the  case,  in 
an  iustniction  approving  General  Dix*s  decision  that  no  objection  should  he  made 
to  Silveira^s  surn^nder,  Mr.  Seward,  Nov.  21,  1867,  said  :  "  The  facts  which  you 
have  collected  regarding  the  circumstances  of  Mr.  Da  Silveira's  nativity  and 
peregrinations  appear  to  indicate  that  while  he  had,  upon  arriving  at  maturity, 
the  faculty  of  electing  whether  he  would  retain  an  American  or  a  Portuguese 
allegiance,  his  course  of  life  leaves  it  doubtful  which  he  has  chosen,  if  it  does  not 
show  a  purpose  to  endeavor  to  keep  the  advantages  of  both,  and  evode^  when 
convenient,  the  responsibilities  of  either." 

1  Mr.  Seward  to  Gen.  Dix,  Nov.  21,  1867;  MSS.  Inst,  France. 
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our  rights  conformably  to  the  practice  generally  recognized 
as  well  as  to  precedent."  ^    To  this  General  Dix  replied  :  — 

^^  In  the  case  of  the  treaty  between  France  and  Portugal  it  is 
admitted  that  the  high  cod  tract!  ng  parties  are  alone  competent  to 
interpret  it  with  a  view  to  determine  what  are  their  duties  to  each 
other.  At  the  same  time  it  is  conceived  that  a  treat}*  by  which  the 
rights  of  a  third  power,  not  a  part}*  to  it,  may  be  affected,  is  a  proper 
subject  for  consideration  and  criticism  bj'  those  who  have  thus  in- 
voluntarily become  interested  in  it ;  and  if  in  executing  its  stipula- 
tions a  citizen  or  subject  of  such  third  power  is  deprived  of  his 
liberty,  it  is  the  undoubted  rigtit  of  the  latter  to  inquire  into  the 
circumstances  for  the  purpose  of  extending  to  him  such  protection 
as  he  may  be  justlj*  entitled  to.  Nor  is  it  material  whether  the 
knowledge  of  the  arrest  is  due  to  the  courtesy  of  the  government 
by  whom  such  citizen  or  subject  is  detained,  or  whether  it  is  de- 
rived from  an  indirect  or  collateral  source.  If,  as  3'our  Excellencj' 
states,  a  third  power  ma}*  not  look  to  a  treat}*  to  which  it  is  not  a 
party  for  an  absolute  right  to  object  to  tlie  extradition  of  one  of  its 
own  citizens  or  subjects  by  the  government  within  the  jurisdiction 
of  which  he  has  taken  refuge,  the  duty  every  sovereign  state  owes 
to  those  who  are  clothed  with  its  nationality,  makes  It  not  only 
proper  but  imperative,  independently  of  all  conventions  between 
others,  to  ascertain  the  grounds  of  the  arrest  and  detention ;  and 
should  it  find  objections  to  the  extradition  which  it  deemed  insu- 
perable, it  would  be  due  to  itself  to  insist  upon  them,  and  to  de- 
mand the  discharge  of  the  person  so  detained.  Should  the  state 
on  which  the  demand  of  extmdition  was  made,  under  the  full  liberty 
claimed  by  your  Excellency  of  making  a  definitive  decision,  con- 
sider tliose  objections  insufficient  to  warrant  such  discharge,  there 
would  be  a  conflict  of  opinion,  which,  like  all  other  cases  of  dis- 
agreement between  sovereign  states,  could  only  be  settled  by 
friendly  consultation.*'* 

Referring  to  this  correspondence,  Mr.  Seward  said  :  — 

'*  I  find  sufficient  reason  to  approve  of  your  reply  to  M. 
Moustier  on  that  point.     No  treaty  made  between  two  sovereigns 

^  M.  Moostier  to  Gen.  Dix,  Nov.  25, 1867 ;  enclosed  in  Gen.  Dix  to  Mr.  Seward* 
Jan.  1. 1868 ;  MSS.  Desp.,  France. 

*  Gen.  Dix  to  M.  Moustier,  Dec.  26,  1867  ;  enclosed  in  Gen.  Dix  to  Mr. 
Seward,  Jan.  1, 1868  ;  MSS.  Des]i.,  France. 
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can  at  all  affect  any  existing  rights  of  a  third  state  which  is  not  a 
party  to  the  treaty.  Whenever  such  a  state  interpellates  for  the 
maintenance  of  a  legal  right  of  its  own,  it  is  entitled  to  be  heard 
and  to  have  its  claim  determined  upon  the  principles  of  interna- 
tional law.  I  know  of  no  reason  for  anticipating  an  exigency  in 
which  such  an  interpellation  would  be  improperly  made  by  the 
United  States,  and  ceitainly  no  ground  was  afforded  by  M.  Mous- 
tier's  proceedings  in  the  case  of  Da  Silveira  for  supposing  that  such 
an  interpellation,  when  properly  made,  would  in  any  case  be  disre- 
garded by  the  French  government."  ^ 

The  position  of  the  French  government,  as  last  stated  by 
M.  Moustier,  in  a  note  to  General  Dix,  on  January  29, 1868, 
was  as  follows :  — 

^^  The  government  of  his  Majesty  has  never  disputed,  and  by  no 
means  intends  to  deny  to  a  third  power  the  right  to  present  under 
all  circumstances,  and  even  In  opposition  to  the  terms  of  a  treaty 
to  which  It  is  not  a  party,  the  reasons  which  it  may  desire  should 
avail  in  favor  of  one  of  its  own  citizens.  But  we  must  always  de- 
cide as  to  the  right  of  intervention,  and  a  reclamation  can  be  ad- 
mitted only  in  case  It  shall  be  shown  that  we  have  committed  an 
abuse  in  not  adhering  to  the  terms  of  our  treaties  or  to  the  rules  In 
common  usage." ' 

§  145.  Case  of  BidweU.  —  The  question  of  the  surrender  of  a 
citizen  of  the  United  States  by  one  foreign  government  to  an- 
other, next  arose  in  the  case  of  Austin  Bidwell,  who  was  arrested 
in  Havana,  Cuba,  on  March  19, 1873,  in  response  to  a  telegram 
from  the  Spanish  minister  in  London,  on  a  charge  of  forgery 
of  notes  of  the  Bank  of  England.  In  this  telegram  Bidwell 
was  described  as  a  British  subject.  Upon  his  arresjb,  he  ap- 
pealed to  General  Torbert,  then  American  consul-general  at 
Havana,  for  protection  as  a  citizen  of  the  United  States,  and, 
upon  the  intercession  of  the  latter  with  the  Captain-General  of 
tlie  island,  was  permitted  to  engage  the  services  of  an  attorney. 
When  Bidwell  was  arrested,  certain  bonds  found  in  his  pos- 
session were  taken  charge  of  by  the  British  consul.  These, 
through  the  intervention  of  General  Torbert,  were  ultimately 

1  Mr.  Seward  to  Gen.  Dix,  Feb.  8,  1868  ;  MSS.  Inst.,  France. 

*  Enclosure  in  Gen.  Dix  to  Mr.  Seward,  March  20, 1868 ;  MSS.  Deep.,  Fraaoe. 
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delivered  to  the  chief  of  police  of  Havana,  by  whom  they  were 
inventoried  and  then  turned  over  to  the  British  consulate  for 
safe-keeping.^  In  1873  there  was  no  extradition  treaty  either 
between  Great  Britain  and  Spain  or  between  Spain  and  the 
United  States.  During  the  progress  of  the  case,  General 
Torbert,  who  had  been  instructed  not  only  to  insist  upon  Bid- 
well's  right  to  counsel,  but  also  to  endeavor  to  prevent  his 
extradition,  if  the  proofs  of  his  criminality  were  insufficient 
and  there  were  "reasonable  doubts  either  of  his  guilt  or 
identity,"  raised  the  point,  in  correspondence  with  the  Gov- 
ernor-General, that,  if  Spain  would  not  surrender  one  of  her 
own  subjects  to  a  foreign  power,  as  he  argued  she  would  not, 
the  treaties  between  the  United  States  and  Spain,  which  guar- 
anteed to  citizens  of  the  one  country  the  same  riglits  in  the 
other  as  its  own  citizens  enjoyed,  would  preclude  Bidwell's 
surrender.  This  view,  he  argued,  derived  further  force  from 
the  fact  that  there  was  no  treaty  of  extradition  between  Great 
Britain  and  Spain  which  imposed  any  obligation  to  surrender 
fugitive  criminals.^  The  objection  urged  by  General  Torbert 
to  Bidwell's  surrender,  on  the  ground  of  his  citizenship,  al- 
though made  in  accordance  with  his  understanding  of  his  in- 
structions, was  disapproved.  Further  instructions  were  sent 
him,  in  which  the  position  was  taken,  that,  since  the  treaty 
between  the  United  States  and  Great  Britain  did  not  secure 
the  citizens  of  the  one  party  from  being  given  up  to  the  other, 
the  United  States  could  not  actively  interpose  to  prevent  the 
surrender  by  Spain  to  Great  Britain  of  an  American  citizen, 
charged  with  an  offence  specified  in  the  treaty  between  the 
United  States  and  the  latter  country,  if  it  should  "  comport 
with  the  discretion  and  policy  of  Spain  to  give  him  up  upon  the 
usual  and  sufficient  proof  of  criminality  and  identity."  ^  Bid- 
well's  identity  was  fully  established  and  his  criminality  proved 
by  papers  and  witnesses,  among  the  latter  being  the  cashier  of 
the  Western  London  Branch  of  the  Bank  of  England.^    The 

1  Gen.  Torbert  to  Mr.  Fish,  March  26, 1878  ;  MSS.  Cons.  Let,  Havana. 

*  Gen.  Torbert  to  Mr.  Davu,  April  13,  1878 ;  MSS.  Cons.  Let..  Havana. 

*  Mr.  Davis,  Assistant  Sec.,  to  Gen.  Torbert,  April  3  and  25,  1878.     MSS. 
«  Gen.  Torbert  to  Mr.  Davis,  April  16,  1873 ;  MSS.  Cons.  Let.,  Havana. 
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consul  of  the  United  States  at  St.  Thomas,  Danish  West  In- 
dies, was  instructed,  if  Bidwell  should  be  brought  into  that 
port  on  his  way  to  England,  to  conform  his  action  strictly  to 
the  instructions  given  to  General  Torbert,  of  which  he  was 
furnished  with  a  copy.^ 

^  Afr.  Davis,  Assistant  Sec.,  to  Mr.  Brady  (St.  Thomas),  April  8,  1873  ;  MS3. 
Inst.,  Consuls.  On  April  9,  1874,  Mr.  Fi^h,  Secretary  of  State,  wrote  to  Mr. 
Gorham,  minister  at  the  Hague,  enclosing  a  note  fi-om  Mr.  Westenberg,  the  Dutch 
minister,  in  which  inquiry  was  made  whether  the  United  States  would  have  any 
objection  to  the  surrender  from  the  Netherlands  to  Belgium  of  one  Schmiderbei^, 
a  naturalized  citizen  of  the  United  States,  '*  domiciled  at  Brussels,"  whose  extra- 
dition had  been  demanded  by  the  Belgian  government  on  a  charge  of  fraudulent 
bankruptcy.  Mr.  Fish  instructed  Mr.  Gorham  as  follows:  '*I  will  thank  you 
to  inquire  into  the  circumstances,  and  unless  it  shall  appear  on  the  examination 
that  the  extradition  is  sought  for  some  other  purpose  than  the  punishment  of 
crime,  you  may  inform  the  Minister  for  Foi-eign  Affairs  that  this  government  will 
not  feel  disiK)sed  to  interpose  in  the  matter.  If  you  find  that  the  extradition  is 
probably  sought  for  some  other  purpose  than  as  above,  you  may  communicate 
with  this  Department.  In  informing  the  minister,  you  will  also  thank  him  (or 
his  court(tsy  in  atfoixliug  this  government  an  opportunity  to  make  the  inquiry  in 
advance."  A  few  days  after  this  instruction  was  sent,  a  despatch  was  received 
from  Mr.  Gorham  which  cast  doubt  upon  Schmiderberg's  citizenship ;  and  Mr. 
Fish,  on  April  16,  1874,  wrote  again  to  Mr.  Gorham,  as  follows :  — 

"Your  dispatch,  No.  130,  relating  to  the  demand  by  Belgium  for  the  extradi- 
tion from  Holland  of  Adolph  Schmidcrberg,  has  been  received.  In  addition  to  the 
instruction  in  my  No.  99,  the  perusal  of  your  No.  130  induces  me  to  point  out  to 
you  the  propriety  of  inquiring,  with  some  particularity,  when  and  where  Schmi- 
dcrberg was  naturalized  as  a  citizen  of  the  United  States,  of  ascertaining  whether 
he  has  a  certificate  of  naturalization,  how  long  he  resided  in  the  United  States 
before  obtaining  it,  how  long  he  has  resided  away  fram  the  United  States  since 
obtaining  it,  what  his  pursuits  in  Europe  have  been,  and  what  evidence  there  is 
of  an  intent  on  his  part  to  return  to  this  country. 

**  The  criminal  law  of  this  country  asserts  jurisdiction  over  all  offences  com- 
mitted within  the  territorial  limits  of  the  State  or  Territory  enacting  the  law,  but 
over  no  crimes  committed  beyond  it.  An  American  citizen,  therefore,  committing 
an  offence  in  Europe,  cannot  be  punished  for  that  offence  by  the  infliction  of  any 
punishment  under  American  laws,  and  will  escape  punishment  altogether  if  he 
can  claim  the  protection  of  his  government  against  a  demand  for  extradition. 

**  On  motives  of  general  i)olicy  it  would  not  be  thought  worth  while  to  authorize 
any  intervention  in  favor  of  a  criminal  in  such  case,  eveu  if  he  were  a  native-born 
citizen.  In  the  case  of  a  naturalized  citizen,  the  representative  of  the  government 
should  further  inquire  whether  he  be  a  bona  fide  naturalized  citizen,  and  whether 
he  has  done  any  act  Indicating  a  purpose  to  forfeit  his  acquired  citizenship. 

'*  In  the  present  case  the  Department,  referring  to  its  former  instructions,  con- 
fides in  your  discretion  and  good  judgment.'*    For.  Bel.  1874,  p.  779. 

On  October  23,  1874,  Mr.  Cadwalader,  Assistant  Secretary,  instructed  the 
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§  146.  Case  of  CoUiiui  Brothers.  —  Another  case  which  gave 
rise  to  an  extended  discussion  was  that  of  two  brothers,  named 
Collins,  citizens  of  the  United  States,  whose  extradition  was 
demanded  by  Belgium  from  Italy  in  1880,  on  a  charge  o£ 
swindling,  under  the  treaty  between  those  countries  con- 
cluded January  15, 1875.  The  case  was  first  brought  to  the 
attention  of  the  government  of  the  United  States  by  Baron 
Blanc,  the  Italian  minister,  who,  on  January  29,  1880,  ad- 
dressed a  note  to  the  Department  of  State,  giving  notice  of 
the  arrest  of  the  men  in  Italy,*  and  saying  that,  in  accord- 
ance with  the  provisions  of  that  treaty,  his  government  was 
"waiting  to  be  informed  whether  the  government  of  the 
United  States  intends  to  ask  that  these  persons  be  surren- 
dered to  it  or  not."  On  March  11, 1880,  Mr.  Evarts,  then  Sec- 
consul-general  of  the  United  States  at  Shanghai,  that  if  a  citizen  of  the  United 
States  be  arrested  in  a  foreign  country  for  extradition  to  another  foreign  country, 
and  appeal  to  a  consular  or  diplomatic  officer  of  the  United  States  for  protection, 
it  is  the  duty  of  such  officer  to  investigate  the  cose,  and,  if  the  prisoner  be  ille- 
gally detained,  to  secure  his  release.    For.  Kel.  1874,  p.  347. 

On  August  28,  1876,  Mr.  Fish,  charg^  d  affaires  of  the  United  States  at  Berlin, 
reported  that  one  Howard,  charged  with  crime  in  England,  had  fled  to  Gennany, 
where  he  was  arrested  as  a  fugitive  criminal  on  the  demand  of  the  Biitish  gov- 
ernment. He  appealed  to  the  United  States  legation  for  intervention  on  the 
ground  of  his  American  citizenship.  Mr.  Fish  reported  that,  the  offence  charged 
being  within  the  treaty  between  Germany  and  Gi-eat  Britain,  he  was  not  disposed 
to  interfere.     Nothing  further  was  reported  in  regard  to  the  case. 

In  1876,  the  United  States  had  a  discussion  with  Germany  and  Spain  about 
the  surrender  of  one  Leo  Cahn,  a  naturalized  citizen  of  the  United  States,  fix>m 
Cul>a  to  Germany,  on  charges  of  conspiracy  and  fraudulent  bankruptcy.  The 
Department  insisted  that  fair  proof  of  Cahn's  guilt  should  be  presented  to  the 
authorities  in  Cuba,  and  that  it  should  be  made  clear  that  the  crime  was  included 
in  the  treaty  between  Gennany  and  Spain  ;  and  that  he  should  have  the  services 
of  counsel  and  be  otherwise  well  treated  during  the  proceedings  in  extradition. 
Cahn  was  subsequently  surrendered. 

On  January  9,  1880,  Mr.  Hitt,  charg^  d'affaires  of  the  United  States  at  Paris, 
enclosed  to  the  Department  correspondence  with  the  French  government  in  rela- 
tion to  the  extradition  from  France  to  Germany  of  one  Mendel,  a  naturalized 
citizen  of  the  United  States.  The  correspondence  related  to  the  regularity  of  the 
procedure  in  the  case.  Mr.  Hitt  reported  that,  after  Mendel's  arrest,  which  did 
not  appear  to  have  been  regular,  the  German  government  pre8<>nted  a  formal  de- 
mand for  his  surrender,  under  the  treaty  between  the  two  countries,  and,  as 
Mendel  hnd  connsel  and  there  apfieared  to  be  no  ground  for  objection  on  the 
merits  of  the  case,  no  objection  was  made  to  his  suiTender. 
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retary  of  State,  replied  that  there  appeared  to  be  "  no  reason 
for  asking  the  surrender  of  these  persons  to  the  government 
of  the  United  States."  Two  days  later  Mr.  Evarts,  upon  the 
strength  of  certain  representations  which  had  been  made  to 
him,  instructed  Mr.  Marsh,  then  United  States  minister  at 
Rome,  to  investigate  the  case  and  to  see  that  the  rights  of  the 
fugitives  were  properly  respected.  Article  10  of  the  treaty  in 
question  between  Italy  and  Belgium  provides  that  the  provi- 
sional arrest  of  a  fugitive  may  be  obtained  on  notice  given 
through  the  diplomatic  channel,  ^'  with  an  assurance  of  the 
exJBtence  of  one  of  the  documents  mentioned  in  article  9," 
namely,  a  sentence  of  conviction,  an  indictment,  or  a  warrant 
of  arrest,  specifying  the  offence  charged.  It  is  then  stipu- 
lated that  "  in  every  case,  the  foreigner  shall  be  set  at  liberty, 
if,  within  three  weeks  from  his  arrest,  he  shall  not  receive 
communication  of  one  of  the  documents  in  question."  Mr. 
Marsh  was  informed  by  counsel  for  the  fugitives  that  this  re- 
quirement of  the  treaty  had  not  been  complied  with,  and  on 
this  ground  he  protested  against  their  further  detention.  It 
appeared  by  the  reply  of  the  Italian  government  that  the  fu- 
gitives were  arrested  on  the  presentation  of  a  warrant  of 
arrest  issued  at  Brussels ;  that  the  formalities  prescribed  by 
law  in  Italy  were  being  complied  with ;  and  that  the  assertion 
that  article  10  of  the  treaty  had  not  been  observed  was  erro- 
neous ;  and  on  March  26, 1880,  the  surrender  of  the  fugitives 
was  ordered.  After  their  return  to  Belgium,  the  prisoners 
were  tried  and  convicted  upon  the  charge  for  which  they  were 
surrendered,  and  were  sentenced  to  undergo  certain  terms  of 
imprisonment.  On  the  ground  of  various  alleged  irregulari- 
ties in  the  proceedings  in  Belgium  subsequently  to  the  extra- 
dition, Mr.  Putnam,  then  United  States  minister  at  Brussels, 
protested  both  before  and  after  the  conviction  against  the 
prisoners'  further  detention.  One  of  the  brothers  served  his 
full  sentence,  which  expired  in  1881 ;  the  other,  who  was  sen- 
tenced to  imprisonment  for  five  years,  was  pardoned  in  No- 
vember of  the  same  year.  But  prior  to  this,  and  while  botli 
the  brothers  were  undergoing  imprisonment,  an  inte'restin<r 
question  arose  and  was  decided.     The  surrender  of  both  tlie 
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prisoners  was  demanded  by  Germany,  upon  the  expiration 
of  their  sentences;  and  France  subsequently  demanded  the 
extradition  of  one  of  them  on  the  same  condition.  On 
August  5,  1880,  the  Belgian  Minister  for  Foreign  Affairs, 
informing  Mr.  Putnam  of  this  fact,  said  that  Belgium  "  in 
its  turn  must  deliver  them  to  Germany  at  the  expiration 
of  the  sentence  to  which  they  may  be  condemned,  unless  the 
statute  of  limitations  shall  prevent."  The  second  section  of 
the  third  article  of  the  treaty  between  Belgium  and  Italy  pro- 
vides as  follows:  — 

^^  Nor  can  he  [the  person  surrendered]  be  prosecuted  or  con- 
demned for  any  of  the  crimes  or  offences  anterior  to  the  extradition 
which  are  not  included  in  tbe  present  convention,  or  which  have  not 
been  the  occasion  of  the  demand,  unless,  after  having  been  punished 
for  the  crime  or  offence  for  which  he  has  been  prosecuted  or  con- 
demned, he  has  neglected  to  leave  the  country  within  the  period  of 
one  month,  or  unless  he  should  again  have  returned  to  it.'' 

On  June  6,  1881,  Mr.  Blaine,  then  Secretary  of  State,  in- 
structed Mr.  Putnam  to  inform  the  Belgian  government  that 
the  surrender  of  the  Collinses  or  either  of  them,  immediately 
upon  the  expiration  of  their  sentences,  could  not  be  viewed 
by  the  United  States  otherwise  than  "  as  contrary  to  the  spirit 
and  letter  of  the  treaty  between  Belgium  and  Italy,  under 
which  they  were  upon  compulsory  process  and  upon  stipulated 
conditions  brought  within  Belgian  jurisdiction."  This  in- 
struction he  based  upon  the  provisions  of  the  third  article 
above  cited,  under  which,  it  was  argued,  that,  if  Belgium 
could  not  try  the  fugitives  for  any  other  offence  than  that  for 
which  they  were  surrendered  until  a  month  had  elapsed  after 
their  punishment  or  acquittal,  or  until  they  should  again  have 
returned  to  Belgium,  she  could  not  deliver  them  to  another 
government  to  be  so  tried,  except  under  the  same  conditions. 
On  June  7, 1881,  Mr.  Blaine  instructed  Mr.  Marsh  to  call  the 
attention  of  the  Italian  government  to  the  same  provision,  and 
to  say  that  the  government  of  the  United  States  expected  that 
of  Italy  to  notify  the  Belgian  government  that  the  surrender 
of  the  Collinses  to  Germany,  immediately  upon  the  expiration 
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of  their  sentences,  would  be  considered  as  a  Tiolation  of  the 
treaty,  upon  the  observance  of  which  Italy  would  insist.  Mr. 
Marsh  communicated  these  views  to  the  Italian  government, 
and,  on  August  6, 1881,  enclosed  a  reply,  dated  August  4,  from 
Mr.  Mancini,  then  Italian  Minister  for  Foreign  Affairs,  in  which 
he  argued  that  the  only  object  of  the  third  article  in  question 
was  to  prevent  a  trial  by  the  demanding  government  for  any 
other  than  the  extradition  offence.     Mr.  Mancini  added  :  — 

^^  If  the  intention  bad  been  instead  to  give  it  the  broad  interpre- 
tation mdicated  in  jour  note,  treaties  of  extradition,  far  from  fa- 
cilitating and  aiding  social  justice,  would  prove  an  obstacle  to  its 
execution,  inasmuch  as  it  would  thus  certainlj^  assure  impunity  to 
malefactors  for  an}-  other  crime  previously  committed  by  them  even 
out  of  the  territory  of  the  state  which  requested  or  authorized  their 
surrender.  The  Ministr}'  of  Grace  and  Justice,  to  which  the  objec- 
tion raised  has  l>een  submitted  for  exammation,  declares  itself  also 
of  the  same  opinion  as  that  of  Foreign  Affairs,  and  adds  that  in  no 
manner  could  the  power  of  the  Belgian  Government  be  limited  in 
conceding  to  the  govemment  of  France  and  to  that  of  German}* 
the  extradition  of  the  Collins  brothers  for  offences  for  which  the 
Italian  Government  would  have  granted  it  if  their  requisitions  had 
been  made  upon  it,  except  in  the  preference  for  the  first  requisition 
received,  and  on  the  condition  of  the  surrender  aflerwaixls  of  the 
offenders  to  the  other  Govemment  requesting  their  extradition." 

Mr.  Mancini  concluded  by  expressing  the  hope  that  Mr.  Marsh 
would  inform  his  government  that  "the  government  of  the 
king  cannot  legally  hinder  the  govemment  of  Belgium  from 
taking  such  steps  as  it  may  deem  fit  in  regard  to  the  surren- 
der of  the  Collins  brothers  to  the  governments  that  have 
asked  for  it."  In  Belgium,  however,  a  different  view  was  taken 
of  the  matter.  On  June  30, 1881,  Mr.  Putnam  communicated 
the  views  of  the  United  States  to  the  Belgian  government,  and 
on  August  1, 1881,  received  from  Mr.  Frftre-Ozban,  then  Bel- 
gian Minister  for  Foreign  Affairs,  the  following  reply :  — 

*'  I  have  to  inform  j'ou,  in  reply  to  your  communication  of  30th 
June,  that  the  Couit  of  Appeal  sitting  in  review  of  criminal  cases 
has  decided  that  there  is  no  power  to  re-extradite  the  Collins 
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brothers  to  Fmnce  and  GermaDj.  This  opinion,  based  upon  the 
letter  of  the  Treaty  of  January'  15,  1875,  between  Belgiam  and 
Italy,  the  government  of  the  king  will  adopt  The  said  Daniel 
Henry  Collins  and  John  Collins  will  therefore  be  set  at  liberty  on 
the  expiration  of  their  respective  sentences." 

On  January  24, 1882,  Mr.  Putnam  transmitted  to  the  De- 
partment of  State  the  text  of  certain  amendments  to  the  third 
article,  above  quoted,  of  the  treaty  of  1876,  between^  Belgium 
and  Italy,  which,  he  said,  were  suggested  by  the  case  of  the 
Collinses,  and  which  were  as  follows :  — 

''  First.  The  party  extradited  cannot  be  prosecuted  or  punished 
in  the  countxy  to  which  the  extradition  has  been  granted,  nor  ex- 
tradited to  a  third  country,  for  any  crime  or  offence  whatsoever  not 
named  in  the  treat}-  of  January  15,  1875,  and  previous  to  the  ex- 
tradition, unless,  in  either  case,  he  has  had  a  month's  liberty  to 
leave  again  the  said  country  after  his  trial,  and,  in  oiise  of  convic- 
tion, after  having  suffered  his  penalty,  or  after  having  been  par- 
doned. Neither  can  he  be  prosecuted  for  a  crime  or  offence 
specified  in  the  treaty,  previous  to  the  extradition,  other  than 
that  which  has  been  the  basis  of  the  extradition,  without  the  con- 
sent of  the  government  which  has  delivered  up  the  extradited  partjs 
and  which  may  in  its  discretion  require  the  production  of  one  of 
the  documents  mentioned  in  article  9  of  the  said  treat}'.  The  con- 
sent of  the  government  shall  also  be  required  to  permit  the  extra- 
dition of  the  accused  to  a  third  country.  Nevertheless  such  consent 
shall  not  be  necessary  when  the  accused  shall  volnntaril}^  demand 
his  trial,  or  to  nndei-go  his  sentence,  or  when  he  shall  not  have  left, 
within  the  above-named  period,  the  territorj'  of  the  country  to 
which  he  has  been  delivered. 

*^  Second.  Extradition  shall  never  be  granted  for  political  crimes 
or  oflTences.  The  person  who  may  be  delivered  for  an}-  other  vio- 
lation of  penal  laws,  can,  in  no  case,  be  prosecuted  or  condemned 
for  a  political  crime  or  offence  committed  previous  to  the  extradi- 
tion, nor  for  any  act  having  relation  to  such  a  crime  or  offence, 
unless  he  has  liberty  to  leave  the  countr}-  again  under  the  condi- 
tions above  specified.'*    For.  Rel.,  1882,  p.  6. 

§  147.  Came  of  Lennlng.  —  In  1883,  the  German  government 
demanded  of  that  of  Switzerland  the  surrender  of  one  Len- 
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ning,  an  American  citizen,  who  had  killed  a  brother  student 
in  a  duel  in  Bavaria.  Mr.  Cramer,  then  minister  of  the 
United  States  to  Switzerland,  reported  the  fact  to  the  De- 
partment of  State,  but  apparently  without  having  investigated 
the  case.  Mr.  Frelinghuysen,  in  acknowledging  the  receipt  of 
this  report,  September  14, 1883,  alluded  to  the  statement  in 
the  public  press  that  Lenning's  extradition  had  been  refused 
on  the  ground  that  duelling  was  not  specified  as  warranting 
extradition,  in  the  treaty  between  Switzerland  and  Bavaria, 
and  said :  — 

^'  You  allude  in  your  despatch  to  this  question  of  treaty  interpre- 
tation. It  is  thought  that,  as  the  decision  to  be  reached  bj^  tlic 
Federal  Supreme  Court  of  Switzerland  was  one  affecting  the  liberty 
and  perhaps  the  life  of  an  American  citizen,  the  fact  that  there  was 
room  for  well-grounded  doubt  as  to  the  legality  of  the  proceedings 
against  the  liberty  of  Lcnning,  would  have  justified  you  in  examin- 
ing fully  into  the  merits  of  the  contention  and  reporting  it  to  the 
Department,  witli  a  translation  of  the  article  in  dispute  (or  being 
considered),  and  other  material  necessary  to  a  full  understanding 
of  the  question.  Should  the  lawful  rights  of  the  accused  person 
have  appeared  to  you  to  be  in  Jeopardy,  and  the  urgency  of  the 
matter  prevented  an  application  to  this  Department  for  instructions, 
it  would  equally  have  been  proper  for  you  to  lay  before  the  Govern- 
ment the  arguments  advanced  in  the  person's  behalf,  and  ask  their 
careful  consideration  before  conclusive  action.  This  Government 
has  no  desire  to  shield  evil-doers  from  the  consequences  of  crime, 
but  it  is  of  \atal  moment  that  all  rights  of  an  American  citizen  should 
be  firmly  protected  whenever  the}^  may  appear  to  be  menaced." 

On  October  2,  1883,  Mr.  Cramer  transmitted  a  full  report 
of  the  case,  by  which  it  appeared  that  the  provision  of  the 
treaty  between  Switzerland  and  Bavaria  under  which  Len- 
ning's  surrender  was  demanded  specified,  as  an  extradition 
offence,  "  intentional  cruelty  to  or  injury  of  a  person,  whicli 
is  followed  by  an  incurable  or  presumably  incurable  disease, 
or  disfigurement,  or  the  loss  of  the  unlimited  use  of  an  organ, 
or  without  the  intention  to  kill,  by  death."  ^ 

^  The  case  was  brought  before  the  Federal  Supreme  Court  of  Switzerland, 
which,  on  August  27, 188S,  rendered  the  following  decision  :  — 

**  1.  It  is  undisputed,  and  is  moreoFer  established  by  documents,  that  the  bodily 
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injury,  on  account  of  which  the  extradition  of  Eugene  Lenning  is  demanded,  was 
inflicted  upon  Mr.  Moechel  by  Lenning  in  a  duel.  Hence  the  sole  question  to  be 
solved  in  accordance  with  Article  58  of  the  Federal  law  (of  July  27,  1874)  con- 
cerning the  administration  of  justice^  is  whether  this  act  is  to  be  counted  among 
those  which  are  enumerated  in  Article  1  of  said  Treaty  of  Extradition,  and 
whether,  in  the  application  of  this  treaty,  Switzerland  is  under  obligation  to  sur- 
render the  accused  to  the  state  making  the  demand. 

'*  2.  This  question  is  to  be  answered  in  the  negative.  According  to  the  Penal 
Code  of  Germany  (Art.  201  ff. ),  us  well  as  according  to  a  migority  of  the  codes 
of  the  Swiss  Cantons,  duelling  appears  to  be  an  independent  crime,  which,  even 
in  the  case  where  bodily  injury  or  death  is  caused  thereby,  is  punished  not  accord- 
ing to  general  laws,  but  according  to  special  statutes.  Now,  in  the  Treaty  of 
Extradition  concluded  between  Switzerland  and  Germany,  duelling  is  not  men- 
tioned as  a  crime  for  which  extradition  may  be  demanded  ;  but  according  to 
Ailicle  1,  10,  only  such  bodily  iiijury  appears  to  be  an  '  extradition  crime,*  which 
is  punished  according  to  general  (ordinary)  laws,  and  indeed  only  such  severe 
bodily  imury  for  which  the  greatest  punishment  is  imprisonment  in  the  peniten- 
tiary (§  222  of  the  German  Penal  Code).  This  is  evidently  explainable  from  the 
mild  treatment  which  duelling  has  received,  and  especially  from  the  German 
Penal  Code,  in  that,  according  to  said  code,  the  punishment  for  it,,  even  in  the 
most  serious  cases,  consists  ouly  in  confinement  in  a  fortress  {custodia  hanesia), 

"That  the  investigating  judge  at  Wiirzbuig  (Bavaria)  has  based  his  order  of 
arrest  not  ouly  upon  §  205  ff.,  but  also  upon  f§  223  and  226  [of  the  Gernun  Penal 
Code],  can  self-evidently  change  nothing,  as  it  is  the  exclusive  business  of  the 
Swiss  authorities  to  investigate  and  decide,  whether  the  act  of  the  accused  is  of 
such  a<natnre  as  to  justify  his  extradition  in  accordance  with  the  existing  treaty.** 
Translated  from  Der  Bundt,  of  Berne,  Sept  2, 1888. 
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CHAPTER  VL 

LIMITATIONS  AS  TO  TRIAL. 

1.  Treaty  Provisions. 

§  148.  Special  Restriotioiis.  —  No  express  limitation  as  to 
trial  is  found  in  the  treaties  with  Austria-Hungary,  Baden, 
Bavaria,  Dominican  Republic,  France,  Great  Britain,  Hawaii, 
Hajti,  Mexico,  Orange  Free  State,  Prussia  and  other  German 
states,  Sweden  and  Norway,  or  Switzerland.  The  first  of  the 
treaties  of  the  United  States  in  which  such  a  provision  is 
found  is  that  of  March  23,  1868,  with  Italy,  in  the  third 
article  of  which,  following  a  stipulation  that  the  engage- 
ments of  the  convention  shall  not  apply  ^^  to  any  crime  or 
offence  of  a  political  character,"  is  the  clause  that  ^^  the 
person  or  persons  delivered  up  for  the  crimes  enumerated 
in  the  preceding  article  [which  specifies  the  extradition  of- 
fences] shall  in  no  case  be  tried  for  any  ordinary  crime  com- 
mitted previously  to  that  for  which  his  or  their  surrender  is 
asked."  ^  The  same  clause  is  found  in  the  treaty  witli  Salva- 
dor, May  28, 1870 ;  with  Nicaragua,  June  25, 1870 ;'  with  the 
Ottoman  Porte,  August  11, 1874.  With  the  omission  of  the 
word  "  ordinary,"  which  is  superfluous,  the  same  provision  is 

^  In  1875,  the  Italian  legation  demanded  the  extradition  of  Angelo  di  Giaoomo. 
The  person  given  up  in  response  to  this  request  was  subeeqnently  ascertained  to 
be  Angelo  di  Nome,  for  whose  arrest  a  warrant  had  been  issued  on  a  charge  of  rob- 
bery. Mr.  Fish,  in  a  note  to  the  Italian  minister,  written  in  reply  to  one  from  the 
minister  convejring  the  above  information,  said :  "In  reply,  I  have  to  state  that 
the  mistake  in  the  identity  of  the  person  given  up  in  this  instance  is  to  be  re- ' 
gretted,  especially  as  this  Department  deems  it  at  least  questionable  whether,  under 
the  third  article  of  the  extradition  convention  between  the  United  States  and  Italy, 
Angelo  di  Nome,  who  was  not  named  in  the  warrant  of  extradition,  can  lawfuHy 
be  tried  in  the  latter  country  for  an  offence  committed  previously  to  the  applica- 
tion for  his  surrender/*    Mr.  Fish  to  Italian  Minister,  March  17,  1876* 
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fottnd  in  the  treaty  with  Ecuador,  June  28, 1872.  The  treaty 
with  Japan,  of  April  29, 1886,  provides  (article  4)  that  a  per- 
son surrendered  thereunder  shall  not  be  tried  ^^  for  any  offence 
other  than  that  in  respect  of  which  the  extradition  is  granted." 
The  treaty  with  Spain  of  January  5, 1877,  provides  (article  4) 
that  ^'  no  person  shall  be  tried  for  any  crime  or  offence  other 
than  that  for  which  he  was  surrendered,  unless  such  crime  be 
one  of  those  enumerated  in  article  2,  and  shall  have  been 
committed  subsequent  to  the  exchange  of  the  ratifications 
hereof."  The  treaty  with  the  Netherlands  of  June  2, 1887, 
contains  the  stipulation  that  ^^  no  person  shall  be  tried  or  pun- 
ished, after  surrender,  for  any  crime  or  offence  other  than 
that  for  which  he  was  surrendered,  if  committed  previous  to 
his  surrender,  unless  such  crime  or  offence  be  one  of  those 
enumerated  in  article  2,"  which,  like  the  article  with  the  same 
number  in  the  Spanish  treaty,  specifies  the  offences  for  which 
extradition  may  be  demanded. 

§  149.  Treaties  with  Belgium  and  Luxemburg.  —  The  treaty 

with  Belgium,  of  June  18,  1882,  contains  (article  8)  the  fol- 
lowing agreement :  — 

^^  A  person  surrendered  under  this  convention,  shall  not  be  tried 
or  punished  in  the  country  to  which  his  extradition  has  been  granted, 
nor  given  up  to  a  third  power,  for  a  crime  or  offence  not  provided 
for  by  the  present  convention  and  committed  previouslj'  to  his  ex- 
tradition, until  he  shall  have  been  allowed  one  month  to  leave  the 
country  after  having  been  discharged ;  and  if  he  shall  have  been 
tried  and  condemned  to  punishment,  he  shall  be  allowed  one  month 
after  having  suffered  his  penalty  or  having  been  pardoned. 

^*'  He  shall  moreover  not  be  tried  or  punished  for  any  crime  or 
offence  provided  for  by  this  convention  committed  previous  to  his 
extradition,  other  than  that  which  gave  rise  to  the  extradition,  with* 
out  the  consent  of  the  government  which  surrendered  him,  which 
ma}',  if  it  think  proper,  require  the  production  of  one  of  the  docu- 
ments mentioned  in  article  7  of  this  convention." 

Article  7  relates  to  the  evidences  which  must  accompany 
requisitions*  The  same  provisions  are  found  in  the  treaty 
with  Luxemburg,  of  October  29,  1888,  except  that  in  place 
of  the  second  clause  above  quoted  from  the  Belgian  treaty, 
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we  find  in  the  treaty  with  Luxemburg  (article  8)  the 
following :  — 

"  He  may,  however,  be  tried  or  punished  for  any  crime  or  of- 
fence provided  for  by  this  convention  committed  previous  to  his 
extradition,  other  than  that  which  gave  rise  to  the  extradition,  and 
notice  of  the  purpose  to  so  try  him,  with  specification  of  the  offence 
charged,  shall  be  given  to  the  government  which  surrendered  him, 
which  may,  if  it  think  proper,  require  the  production  of  one  of  the 
documents  mentioned  in  article  7  of  this  convention." 

The  only  extradition  treaty  now  in  force,  negotiated  since  the 
treaty  with  Italy  of  March  28, 1868,  which  contains  no  pro- 
vision in  respect  of  trial  for  offences  other  than  that  for  which 
surrender  was  granted,  is  that  with  the  Orange  Free  State  of 
December  22, 1871. 

2.  Absence  of  Treaty  Restriction. 

§  150.  'Winslow  Casa  —  The  question  whether  a  person,  sar- 
rendered  under  a  treaty  which  contains  no  express  restriction 
as  to  trial,  may,  when  brought  within  the  jurisdiction  of  the 
demanding  state,  be  tried  for  an  offence  other  than  that  {or 
which  extradition  was  accorded,  once  formed,  between  the 
governments  of  the  United  States  and  Great  Britain,  the  sub- 
ject of  a  notable  controversy.  In  February,  1876,  the  govern- 
ment of  the  United  States  demanded  of  that  of  Great  Britain 
the  surrender,  under  the  10th  article  of  the  treaty  of  1842,  of 
Ezra  D.  Winslow,  charged  with  numerous  forgeries  and  with 
utterance  of  forged  paper  in  the  State  of  Massachusetts.  To 
this  demand,  which  was  presented  under  instructions  of  the 
Department  of  State  by  General  Schenck,  minister  of  the 
United  States  in  London,  Lord  Derby,  then  Foreign  Secre- 
tary, on  the  29th  of  February,  1876,  replied,  calling  attention 
to  the  third  clause  of  sub-section  2  of  the  British  Extradition 
Act  of  1870,  which  reads  as  follows :  — 

^^  A  fugitive  criminal  shall  not  be  surrendered  to  a  foreign  state 
unless  provision  is  made  by  the  law  of  that  state,  or  by  arrange- 
ment, that  the  fugitive  criminal  shall  not,  until  he  has  been  restored 
or  had  an  opportunity  of  returning  to  her  Majesty's  dominions,  be 
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detained  or  tried  in  that  foreign  state  for  an}-  offence  committed 
prior  to  his  sarrender,  other  than  the  extradition  crime  proved  hy 
the  facts  on  which  the  surrender  is  grounded." 

Lord  Derby  inquired  whether  any  provision  had  been  made  by 
the  laws  of  the  United  States  or  by  arrangement  that  Win- 
•slow,  if  surrendered,  should  not,  until  be  had  been  restored  or 
had  an  opportunity  to  return  to  her  Majesty's  dominions,  be 
detained  or  tried  in  the  United  States  for  any  oiTeuce  com- 
mitted prior  to  his  surrender,  other  than  the  extradition  crime 
proved  by  the  facts  on  which  the  surrender  was  grounded.  He 
said  that  it  was  feared  that  the  claim  advanced  by  the  govern- 
ment of  the  United  States  to  try  one  Lawrence,  then  lately 
surrendered,  for  other  crimes  than  that  for  which  he  was 
delivered  up,  amounted  to  a  denial  that  any  such  law  eiisted 
in  the  United  Staites ;  while  the  disclaimer  of  the  government 
of  the  United  States  of  any  implied  understanding  existing 
with  her  Majesty's  government  in  that  respect,  and  the  inter- 
pretation put  upon  the  Act  of  Congress  of  August  12, 1842, 
chapter  147,  section  3,^  precluded  any  longer  the  belief  in  the 
existence  of  an  effective  arrangement,  which  her  Majesty's 
government  had  previously  supposed  to  be  practically  in  force. 
Lord  Derby  further  said  that  the  Secretary  of  State  for  the 
Home  Department  was  accordingly  compelled  to  announce 
that,  if  he  was  correct  in  considering  that  no  such  law  existed, 
he  would  have  no  power,  in  the  absence  of  an  arrangement,  to 
order  the  extradition  of  Winslow,  even  tliough  the  extradition 
crime  for  which  he  had  been  arrested  were  proved  against 
him,  and  the  usnal  committal  by  the  magistrate  ensued  there- 
npon.^  The  purport  of  this  note  having  been  telegraphed  by 
General  Schenck  to  Mr.  Pish,  then  Secretary  of  State,  the 
latter  on  the  2d  of  March,  1876,  sent  General  Schenck  the 
following  telegram:  — 

''  The  treaty  of  extradition  between  the  United  States  and  Great 
Britain  admits  no  right  in  either  party  to  exact  conditions  beyond 
those  expressed  in  the  treaty.    The  promise  now  asked  in  regard  to 

1  See  Statutes  of  United  States,  App.  I. 
•  For.  Rel.,  1876.  p.  207. 
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Winslow  is  not  In  accordance  with  the  treaty,  and  cannot  be  giyen. 
You  will  request  the  surrender  of  the  fugitive  on  the  terms  of  the 
treaty."  * 

The  Sd  section  of  the  Act  of  1848,  to  which  Lord  Derby 
referred,  provides  that  it  shall  be  lawful  for  the  Secretary  of 
State,  under  his  hand  and  seal  of  office,  to  order  a  person 
committed  for  extradition  to  a  foreign  country,  "  to  be  deliv- 
ered to  such  person  or  persons  as  shsdl  be  authorized,  in  the 
name  and  on  behalf  of  such  foreign  govemment,  to  be  tried 
for  the  crime  for  which  such  person  shall  be  so  accused,  and 
such  person  shall  be  delivered  up  accordingly."  ^  This  pro- 
vision has  been  embodied  in  section  5272  of  the  Revised  Stat- 
utes of  the  United  States. 

On  the  3d  of  March  Winslow  was  committed  for  surrender. 
On  the  8th  of  the  same  month  Lord  Derby  informed  Col.  Hoff- 
man, then  acting  as  charge  d'affaires  of  the  United  States, 
that  Winslow  could  not  be  surrendered  unless  the  govern- 
ment of  the  United  States  would  give  an  assurance  that  he 
would  not  be  tried  for  any  offence  committed  prior  to  his 
surrender  '*  other  than  the  extradition  crimes  proved  by  the 
facts  on  which  the  surrender  was  grounded,"  until  he  had 
been  restored  or  had  an  opportunity  of  returning  to  her 
Majesty's  dominions.  Col.  Hoffman,  in  accordance  with  his 
instructions,  declined  to  give  such  an  assurance.  The  dis- 
cussion was  continued,  and  on  the  20th  of  May,  1876,  Mr. 
Fish  telegraphed  to  the  legation  in  London  as  follows  :  "  If 
the  British  government  is  determined  to  refuse  to  surrender 
the  fugitives,  except  on  receiving  the  stipulation  demanded, 
it  is  right  to  say  to  Lord  Derby  that  it  is  impossible  to  give 
the  stipulation.  The  President  has  not  the  power,  if  he  were 
disposed  to  do  so,  as  will  be  explained  in  a  reply  to  his  note, 
now  being  prepared,  and  which  will  be  forwarded  at  an  early 

1  For.  Rel.,  1876. 

^  9  Stats,  at  Laiige,  802  et  seq,  A  prior  intimation  of  the  diflposition  of  the 
British  goTernment  on  the  subject  had  been  made  to  Mr.  Fish  by  Sir  Edward 
Thornton,  and  on  the  21st  of  February,  1876,  Mr.  Fish  wrote  to  General  Schenck, 
if  the  British  government  asked  any  stipulation  in  regard  to  Winslow'a  surrender, 
to  refuse  to  give  it.    For.  Sel.  1876,  p.  206. 
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daj."^  Tliis  reply,  addressed  to  Col.  Hoffman,  bears  date 
May  22,  1876.«  In  this  paper  Mr.  Fish  took  the  following 
positions :  (1)  That  a  treaty  being,  in  the  United  States,  a 
part  of  the  supreme  law  of  the  land,  a  provision  in  it  that  a 
person  surrendered  for  one  offence  should  not  be  tried  for  an- 
other would  be  binding  upon  all  courts,  both  State  and  Fed- 
eral ;  (2)  that  the  "absence  of  any  such  provision  from  the 
treaty  between  the  United  States  and  Great  Britain  leaves  to 
the  State  courts  the  extent  of  jurisdiction  over  returned  crim- 
inals, which  has  been  so  repeatedly  referred  to  as  recognized 
by  the  judicial  decisions  of  the  courts  of  both  countries ; " 
(3)  that  it  was  shown  by  "  numerous  cases  decided  in  the 
courts,*'  and  by  "  evidence  from  various  sources,  alike  British 
and  American,  including  the  testimony  of  British  officials  best 
versed  in  extradition  law,  the  opinions  of  British  crown  law- 
yers, the  published  decisions  of  British  courts  and  British 
writers  upon  extradition  law,  that  where  a  criminal  was  in 
good  faith  demanded  for  one  offence  within  the  treaty,  and 
surrendered  therefor,  there  was  no  agreement,  understanding, 
nor  practice  that  he  might  not  be  placed  on  trial  for  another 
offence  with  which  he  was  charged,  in  addition  to  the  extradi- 
tion crime ; "  (4)  that  the  provisions  of  the  act  of  Congress 
of  August  12, 1848,  section  8,  did  not  restrict  the  trial  of  a 
surrendered  fugitive  in  the  United  States  to  the  extradition 
offence ;  (5)  that,  in  respect  to  the  contention  that  the  British 
act  of  1870  prohibited  surrender  except  under  the  conditions 
therein  specified,  the  United  States  adhered  to  its  position 
that  it  would  recognize  "  no  power  to  alter  or  attach  condi- 
tions to  the  executory  parts  of  an  existing  treaty,  to  which  it 
is  a  party,  without  its  previous  assent ; "  (6)  that  "  neither 
the  President,  nor  any  officer  of  the  Federal  government,  has 
power  to  control  or  to  dismiss  the  prosecution  in  Winslow's 
case,  or  in  any  case  where  the  offence  is  against  the  laws  of 
one  of  the  States,  and  could  not  give  any  stipulation  or  make 
any  arrangement  whatever  as  to  the  offences  for  which  he 
should  be  tried  when  returned  to  the  justice  of  the  State 
against  whose  laws  he  may  have  offended." 

1  For.  Rel.»  1876,  p.  233.  >  Ibid.,  pp.  233-244. 
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On  the  17th  of  June,  Winslow  was  discharged  by  Mr.  Jus- 
tice Mellor  at  chambers.  On  the  30th  of  that  month,  Lord 
Derby,  to  whom  Mr.  Fish's  instructions  of  the  22d  of  May 
had  been  communicated  by  Col.  Hoffman,  sent  the  latter  an 
argument  in  reply.  He  took  the  following  positions:  (1) 
That  it  was  "  an  essential  principle  of  extradition,  as  per- 
mitted or  practised  "  by  Great  Britain, "  that  a  person  sur- 
rendered on  an  extradition  treaty  can  be  tried  for  the  offence 
for  which  he  is  surrendered,  and  for  no  other  offence  previ- 
ously committed ; "  ^  (2)  that  her  Majesty's  government  had 
^'  maintained  and  must  continue  to  maintain  that  this  is  the 

1  On  the  15th  of  March,  1865,  Mr.  Burnley  wrote  to  Mr.  Seward  with  refer- 
ence to  the  case  of  Bennet  G.  Barley,  who  had  been  given  over  by  the  Canadian 
authorities  to  the  United  States  government,  under  the  extradition  treaty,  on 
a  charge  of  robbery,  that  her  Msje8ty*s  government  had  been  Informed  that  an  in- 
tention existed  to  try  Barley  m  the  United  States,  not  on  the  charge  of  robbery, 
but  on  a  chai*ge  of  piracy  ;  and  that  Barley *8  father  had  asked  the  good  offices  of 
her  Majesty's  government  on  behalf  of  his  son,  in  so  far  as  that  he  might  not  be 
tried  on  any  other  charge  than  that  on  which  the  claim  was  made  for  extradition. 
** Her  Majesty's  government,**  said  Mr.  Burnley,  "having  considered  this  appli- 
cation, are  of  opinion  that  if  the  United  States  government,  having  obtained  the 
extradition  on  the  charge  of  robbery,  do  not  put  him  on  bis  trial  upon  this  chaige, 
bat  upon  another,  viz.,  piracy,  which,  if  it  had  been  made  before  the  Canadian 
authorities,  they  might  have  held  not  sufficiently  established  to  warrant  his  extra- 
dition, this  would  be  a  breach  of  good  faith,  against  which  her  Majesty's  govern- 
ment might  justly  remonstrate.**    Dip.  Cor.  1865,  part  2,  p.  97. 

Mr.  Seward,  March  20,  1865,  replied :  '*  The  honorable  the  Attorney-General 
informs  me  that  it  is  his  purpose  to  bring  the  offender  to  trial  in  the  courts  of 
the  States  of  Ohio  and  Michigan,  for  the  crimes  committed  by  him  against  the 
municipal  laws  of  those  States,  namely,  robbery,  and  assault  with  intent  to  com- 
mit muzder.  He  was  delivered  up  by  the  Canadian  authorities  upon  a  requisi- 
tion which  was  based  upon  charges  of  those  crimes,  and  also  upon  a  charge  of 
piracy,  which  is  triable  not  by  State  courts,  but  by  the  courts  of  the  United 
States.  I  am  not  prepared  to  admit  the  principle  claimed  in  the  protest  of  her 
Majesty's  government,  namely,  that  the  offender  could  not  lawfully  be  tried  for 
the  crime  of  piracy  under  the  circumstances  of  the  case.  Nevertheless,  the  ques- 
tion raised  upon  it  lias  become  an  abstraction,  as  it  is  at  present  the  purpose  of 
the  government  to  bring  him  to  trial  for  the  crimes  against  municipal  law  only." 
Ibid.,  p.  104. 

In  his  evidence  before  the  Royal  Extradition  Commission  of  1868,  the  Right 
Hon.  Edmund  Hammond,  permanent  Under  Secretary  for  Foreign  Affairs,  stated 
that  the  government  referred  the  question  to  the  law  officers,  who  held  that  if  the 
United  States  put  Burley  botia  fide  on  his  trial  for  the  offence  for  which  he  was 
given  up,  it  would  be  difficult  to  question  their  right  to  try  him  for  piracy,  or  any 
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proper  construction  of  the  treaty  of  1842 ;  that  it  is  the  mean- 
ing which,  at  the  time,  was  attached  and  which  has  since  con- 
tinued to  be  attached  by  this  country  (Great  Britain)  to  that 
treaty,  and  that  it  is  the  meaning  which  they  had  understood 
was  attached  to  that  treaty  by  the  government  of  the  United 
States ; "  (3)  that  consequently  the  act  of  1870  imposed  no 
new  conditions  on  the  treaty,  and  that,  **  if  that  act  did  not 
exist,  her  Majesty's  government  would  feel  themselves  equally 
bound  to  maintain  the  position  which  they  have  taken  upon 
the  construction  of  the  treaty  of  1842 ; "  (4)  that  the  opinions 
and  judicial  decisions  of  British  authorities  and  judicial  ma- 
gistrates to  which  Mr.  Fish  adverted  did  not  disclose  a  differ- 
ent construction  of  the  treaty  in  England.^ 

other  offence  which  he  might  be  accused  of  committing  within  the  territory  of  the 
United  States,  whether  such  offence  was  in  the  extradition  treaty  or  not. 

April  16, 1888,  the  German  minister  wrote  that  a  report  had  reached  the  lega- 
tion that  William  Buckheim,  who  was  extradited  from  Oermany  on  a  charge  of 
burglary,  was  upon  his  arrival  in  New  York  held  to  answer  for  several  charges  of 
forgery  other  than  those  for  which  he  was  extradited.  He  inquired  whether  such 
was  the  case,  and  whether  the  American  government  held  the  opinion  that  under 
the  treaty  in  force  an  extradited  person  could  be  held  so  to  answer,  his  govern- 
ment  being  interested  to  know  the  position  of  the  United  States  on  the  subject. 
April  28, 1883,  Mr.  Frelinghuysen,  Secretary  of  State,  replied  that  the  Governor  of 
New  York  had  reported  that  Backheim  had  six  indictments  pending  against  him 
for  forgery  ;  that  application  was  made  for  his  extradition  on  only  two  ;  that  when 
he  was  brought  back  he  was  arraigned  on  all  six  ;  that  no  objection  was  made  by 
him  or  his  counsel ;  that  in  fact  he  was  not  tried  on  any  of  the  indictments,  but 
voluntarily  entered  a  plea  of  guilty  on  one  of  those  on  which  he  was  extradited. 
"His  Excellency  the  Governor  adds,"  said  Mr.  Frelinghuysen,  "that  the  De- 
partment may  rest  assured  that  Buckheim  will  not  be  prosecuted  upon  any  other 
chat-ges  than  those  upon  which  the  extradition  was  founded.  It  would  appear 
from  this  report  that  the  authorities  of  New  York  have  done  no  actual  injustice  to 
the  rights  of  Bnckheim.**     MSS.  Dept  of  SUte. 

1  The  British  judicial  decisions  referred  to  by  Mr.  Fish  were  those  in  the  cases 
of  V'on  Aemam,  4  Upper  Canada  Reports,  288  ;  Paxton's  Case,  10  Lower  Canada 
Jurist,  11,  212,  352 ;  Israel  Rosenbaum,  20  L.  C.  Jur.  165 ;  Burley,  1  U.  C. 
L.  Jur.  N.  B.  84  ;  and  Worms,  L.  C.  Jur.  109.  These  cases  are  all  examined  in 
that  part  of  the  present  work  devoted  to  extradition  in  Canada.  The  only  English 
cascr  cited  bv  Mr.  Fish  was  that  of  Heilbronn,  who  was  extradited  from  the  United 
States  to  Great  Britain  on  a  charge  of  forgery.  Having  been  tried  and  acquitted 
on  lihat  chaige,  he  was  immediately  tried  and  convicted  on  a  charge  of  larceny, 
an  offence  not  enumerated  in  the  treaty,  and  for  which  he  could  not  have  been 
surrendered.  In  regard  to  this  case,  Lord  Derby,  in  his  note  of  the  80th  of  June, 
admitted  the  facts,  but  said  that  the  prosecution,  although  criminal,  was  conducted 
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§  151.  Case  of  lAwrenoe.  —  As  the  controversy  in  the  Win- 
slow  case  grew  out  of  that  of  Lawrence,  to  which  reference 
has  been  made  in  the  preceding  section,  and  as  the  course 
finally  taken  in  the  latter  case  afforded  a  solution  of  that 
controversy,  the  facts  in  the  case  of  Lawrence  may  here  be 
stated.  On  the  8d  of  March,  1875,  General  Schenck,  then 
minister  of  the  United  States  at  London,  addressed  to  the 
Earl  of  Derby,  pursuant  to  telegraphic  instructions  from  the 
Department  of  State,  a  note  stating  that  one  Charles  L.  Law- 
rence, the  leader  of  a  band  of  revenue  swindlers  in  New  York, 
against  whom  two  indictments  for  forgery  were  pending  and 
charges  for  at  least  twenty  more,  was  on  his  way  to  England, 
and  requesting  his  arrest  upon  his  arrival,  and  also  his  pro- 
visional detention.  Lawrence  was  arrested  at  Queenstown 
and  brought  to  London,  where  he  was  in  due  time  examined 
before  Sir  Thomas  Henry,  the  presiding  magistrate  at  the 
Bow  Street  Police  Court,  and  on  the  15th  of  April,  1875,  com- 
mitted for  surrender.  On  the  24th  of  April,  General  Schenck 
made  a  formal  request  for  Lawrence's  surrender  "for  for- 
gery." A  warrant  of  extradition  was  issued  by  the  Home 
Secretary  on  the  30th  of  April,  1875,  which  specified  the 
offences  for  which  Lawrence  was  surrendered  as  "  the  crimes 
of  forging  and  uttering  a  certain  bond  and  affidavit."  On  the 
21st  of  May,  Lord  Derby  transmitted  to  General  Schenck,  in 
response  to  the  latter's  request,  a  certified  copy  of  this  war- 
rant, by  which,  his  Lordship  said,  it  would  be  seen  ^'  that  the 
prisoner  was  surrendered  for  the  crimes  of  forging  and  utter- 
ing a  certain  bond  and  affidavit."  It  seems  that  there  was 
evidence  before  Sir  Thomas  Henry  on  a  number  of  distinct 
charges  of  forgery  and  utterance  of  forged  documents ;  but 
he  committed  the  fugitive,  who  was  accordingly  surrendered, 
only  on  the  charges  above  described.  After  Lawrence  was 
brought  back  to  New  York,  numerous  indictments,  in  addition 

by  private  parties,  and  **  that  this  departure  from  the  extradition  warrant  in  the 
case  of  Heilbronn  was  not  the  act  of  her  Majesty's  government,  nor  was  it  called 
to  their  attention  or  known  to  them.**  To  the  Canadian  cases  he  did  not  refer, 
except  to  those  of  Rosenbaum  and  Worms ;  as  to  which  he  endeavored  in  a  pass- 
ing reference  to  show  that  they  coold  not  be  regarded  as  authoritative  jadidal 
determinations  of  the  point  at  issue  between  the  two  governments. 
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to  those  already  pending,  were  found  against  him.  Among 
the  indictments  pending  when  he  was  surrendered  was  one 
for  smuggling,  which  was  found  on  the  3d  of  February,  1875, 
a  month  before  steps  for  his  extradition  were  taken.  The 
question  in  regard  to  the  proceedings  at  New  York  was  first 
raised  by  the  British  government  in  a  note  of  Lord  Derby 
to  Colonel  Hoffman  of  the  27th  of  August,  1875.  On  the 
24th  of  that  month  Colonel  Hoffman,  then  acting  as  charge 
d'affaires  of  the  United  States,  requested,  in  behalf  of  the 
United  States,  that  permission  be  obtained  for  Sergeant  Shaw, 
of  the  Metropolitan  Police  Force  of  London,  who  arrested 
Lawrence  at  Queenstown,  to  attend  his  trial  at  New  York,  as 
his  testimony  was  necessary  to  identify  certain  papers  found 
upon  the  prisoner  at  the  time  of  his  arrest  When  Lord 
Derby  transmitted  this  request  to  the  Home  Office  it  enclosed 
in  reply  certain  correspondence  with  Lawrence's  attorneys  in 
London,  in  which  they  stated  that  Lawrence  was  in  custody 
in  New  York  not  only  upon  the  charges  on  which  he  was 
surrendered,  but  also  on  charges  of  conspiracy  and  smuggling, 
and  that  it  was  apprehended  that  he  would  be  put  upon  his 
trial  for  the  latter  offences.  Accordingly,  in  replying  to 
Colonel  Hoffman's  request.  Lord  Derby  said :  — 

^'  Her  Majesty's  government  cannot  assume  that  that  of  the 
United  States  would  permit  such  a  course  to  be  adopted,  as  being 
contrary  to  the  third  section  of  the  Extradition  Act,  1870,  by 
which  act  alone  (section  27)  the  American  treaty  is  kept  alive ; 
contrary  also  to  the  law  which  governs  the  practice  of  the  United 
States  government  in  extradition  cases,  as  laid  down  in  the  act  of 
Congress  1848,  chap.  147,  sec.  3;  and  contrary  to  the  general 
practice  of  all  countries ;  and  they  have  accordingly  instructed  her 
Majesty's  minister  at  Washington  to  make  inquiries  into  the  matter. 
In  conclusion,  I  have  the  honor  to  state  that  before  acceding  to  the 
request  preferred  through  you  by  your  government,  for  the  attend- 
ance of  Sergeant  Shaw,  as  a  witness  at  Lawrence's  trial,  her  Ma- 
jesty's government  would,  in  view  of  the  facts  cited  above,  require 
an  assurance  that  Shaw,  if  sent  out  to  New  York,  would  only  be 
called  as  a  witness  against  Lawrence  to  prove  the  extradition  crime 
for  which  he  was  surrendered,  and  no  other." 
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On  the  28th  of  August,  1875,  the  day  after  making  the 
above  reply  to  Colonel  Hoffman,  Lord  Derby  was  informed  by 
Sir  Edward  Thornton,  British  minister  at  Washington,  that 
the  Solicitor-General  of  the  United  States  had  given  an  opin- 
ion that  there  was  no  law  or  treaty  which  prevented  Lawrence 
from  being  tried  for  other  offences  than  those  for  which  he 
was  surrendered.  This  opinion  was  rendered  upon  a  petition 
of  Lawrence  that  all  proceedings  against  him  be  dismissed, 
except  those  based  upon  the  extradition  charges.  The  peti- 
tion, which  was  addressed  to  the  Attorney-General  of  the 
United  States,  set  forth  that  Lawrence  on  his  arrival  in  New 
York  was  arrested,  under  bench  warrants  issued  out  of  the 
circuit  court  of  the  United  States  for  the  Southern  District 
of  New  York,  on  charges  of  various  forgeries,  of  conspiracy 
and  of  smuggliug,  and  that  after  such  arrest  a  capias  in  a 
civil  action,  sued  out  of  the  same  court,  for  unpaid  duties 
owing  to  the  United  States,  was  served  on  him.  Lawrence 
based  his  claim  to  immunity  from  such  prosecutions  and 
actions  upon  the  allegations:  (1)  That  it  was  expressly  con- 
ferred by  the  British  act  of  1870  under  which  the  proceedings 
for  his  extradition  in  England  were  taken ;  (2)  ^^  that  such 
immunity  exists  in  the  very  nature  of  extradition  under  the 
treaty  of  1842  alone  ; "  (3)  "  that  it  is  conceded  by  the  United 
States  statute  of  1869,  chap.  141  (Revised  Stats,  sec.  5275) ; 
and  "  (4)  "  that  certain  conduct  of  those  who  represented  the 
United  States  in  the  proceedings  for  extradition  has  pledged 
the  government  to  allow  that  immunity."  Upon  this  petition 
the  Solicitor-General,  after  a  long  review  of  the  facts  and  the 
law,  gave  the  following  opinion :  — 

^'  (1)  That  as  there  has  been  no  promise  or  conduct  by  any  per- 
son who  represented  the  United  States  in  the  proceedings  for  the 
petitioner's  extradition  which  modifies  the  operation  of  the  treaty 
upon  his  present  condition,  that  condition  is  here  a  question  oflaw, 
not  of  policy.  (2)  Therefore,  that  the  President  cannot  interfere  in 
the  civil  suit  pending  against  the  petitioner.  And  (3)  that  no  ground 
has  been  laid  for  an  order  to  discharge  the  petitioner  from  further 
prosecution  upon  the  criminal  matters  specified  in  the  petition."^ 

1  PhiUips,  Solidtor-General,  15  Op.  A..G.  501;  July  16,  1875. 
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The  material  part  of  the  act  of  1869,  to  which  Lawrence's 
petition  referred,  is  as  follows :  — 

^^  That  whenever  any  person  who  shall  have  been  delivered  by 
any  foreign  government  to  an  agent  or  agents  of  the  United  States 
for  the  purpose  of  being  brought  within  the  United  States  and  tried 
for  any  crime  of  which  lie  is  dulj*  accused,  the  President  shall  have 
power  to  take  all  necessary  measures  for  the  transportation  and 
safe-keeping  of  such  accused  person^  and  for  his  security  against 
lawless  violence,  until  the  final  conclusion  of  his  trial  for  the  crime(s) 
or  offences  specified  in  the  warrant  of  extradition,  and  until  his  final 
discharge  from  custody  or  imprisonment  for  or  on  account  of  such 
crimes  or  oflTences,  and  for  a  reasonable  time  thereafter.  And  it 
shall  be  lawful  for  the  President,  or  such  person  as  he  may  empower 
for  that  purpose,  to  employ  such  portion  of  the  land  or  naval  forces 
of  the  United  States,  or  of  the  militia  thereof  as  maj*^  be  necessary 
for  the  safe-keeping  and  protection  of  the  accused  as  aforesaid." 

'This  provision  has  since  been  embodied  in  section  5275  of 
the  Revised  Statutes,  which  reads  as  follows  :  — 

^^  Sec.  527&  Whenever  any  person  Is  delivered  by  any  foreign 
government  to  an  agent  of  the  United  States,  for  the  purpose  of 
bemg  brought  within  the  United  States  and  tried  for  any  crime  of 
which  he  is  duly  accused,  the  President  shall  have  power  to  take  all 
necessary  measures  for  the  transportation  and  safe-keeping  of  such 
accused  person,  and  for  his  security  against  lawless  violence,  until 
the  final  conclusion  of  his  trial  for  the  crimes  or  offences  specified 
in  the  warrant  of  extradition,  and  until  his  final  discharge  from  cus- 
tody or  imprisonment  for  or  on  account  of  such  crimes  or  offences, 
and  for  a  reasonable  time  thereafter,  and  may  employ  such  portion 
of  the  land  or  naval  forces  of  the  United  States,  or  of  the  militia 
thereof,  as  may  be  necessary  for  the  safe-keeping  and  protection 
of  the  accused." 

On  the  26th  of  November,  1875,  Lord  Derby  instructed  Sir 
Edward  Thornton,  by  telegraph,  to  ascertain  from  Mr.  Fish 
whether  the  government  of  the  United  States  intended  to  try 
Lawrence  for  other  than  the  extradition  crimes ;  and,  if  there 
was  an  intention  to  do  so,  to  protest  against  it.  On  the  fol- 
lowing day  Sir  Edward  telegraphed  to  Lord  Derby  that  he  had 
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questioned  Mr.  Fish  in  the  sense  of  his  Lordship^s  telegram ; 
and  that  Mr.  Fish  had  stated  that  the  government  claimed  the 
right  to  try  the  prisoner  for  crimes  other  than  that  for  which 
he  was  surrendered.  Mr.  Fish  also  stated,  however,  that  it 
was  intended  first  to  try  him  for  the  extradition  crime,  and 
to  do  everything  to  obtain  his  conviction  thereon.  It  would 
afterwards  be  decided  whether  he  should  be  tried  for  other 
crimes  for  which  he  had  "  not  yet  been  arraigned."  Sir  Ed- 
ward, referring  to  these  statements,  inquired  of  Lord  Derby 
whether  he  should  at  once  protest,  or  wait  until  it  was  clear 
that  Lawrence  would  be  put  upon  his  trial  for  such  other 
crimes.  On  the  7th  of  December,  1875,  Sir  Edward  was  in- 
structed, if  Lawrence  was  acquitted  on  the  extradition  charge, 
at  once  to  make  as  strong  a  protest  as  possible  agaiust  his 
trial  on  any  other  charge  whatever.  In  a  report  to  his  gov- 
ernment, of  the  13th  of  the  same  month,  of  another  conver- 
sation with  Mr.  Fish,  Sir  Edward  said  that  Mr.  Fish  had 
remarked,  in  regard  to  Lawrence,  that  he  had  reason  to  hope 
that  he  would  be  convicted  of  the  extradition  crime,  so  that 
there  would  be  no  question  at  issue ;  and  that  he  (Sir  Edward) 
had  pointed  out  that,  as  the  question  had  been  raised,  it  might 
be  difficult  to  surrender  criminals  thereafter,  unless  her  Ma- 
jesty's government  was  assured  by  that  of  the  United  States 
that  the  surrendered  criminal  should  not  be  tried  for  any 
other  crime  than  that  on  which  his  surrender  was  demanded. 
On  the  22d  of  December,  the  Attorney-General  sent  the  dis- 
trict-attorney of  the  United  States  at  New  York  City  the  fol- 
lowing letter:  — 

Sm,  —  Application  is  again  made  to  me  in  the  Lawrence  case, 
with  a  long  record  and  an  opinion  of  Judge  Benedict. 

I  now  repeat,  what  I  have  heretofore  written  with  carefulness 
and  urgency,  and  what  I  carefullj'  tried  to  impress  upon  you  when 
I  saw  you  here,  that,  for  grave  political  reasons,  Lawrence  must 
first  be  tried  upon  the  charge  upon  which  he  was  extradited,  and 
upon  no  other,  until  that  trial  is  ended,  and  whether  subsequent 
proceedings  for  other  crimes  shall  or  shall  not  be  taken,  must  await 
the  order  of  the  President. 

Now,  upon  an  examination  of  the  papers,  it  is  perfectly  easy 
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for  you  and  the  oourt  to  determine  upon  what  charge  Lawrence  was 
extradited,  and  to  proceed  to  try  upon  that  charge,  and  that  only. 

This  is  a  matter  of  great  importance,  and  yon  must  not  blunder 
in  it.  There  are  consequences  involved  in  it  of  a  serious  nature,  as 
I  have  already  told  j^ou,  and  we  want  to  proceed  in  strict  confor- 
mity with  international  law  and  international  courtesy ;  therefore  I 
merely  add,  try  him  first  upon  the  charge  for  which  he  was  extra- 
dited, and  for  that  onl}*. 

This  instruction  is  so  specific  and  so  definite,  that  it  does  not 
seem  possible  that  an  honest  mistake  can  be  made  in  this  case. 

Edwards  Pierrepomt, 

A  Homey'  General. 

On  the  7th  of  January,  1876,  a  new  indictment  was  found 
against  Lawrence  containing  numerous  counts  charging  the 
particular  ofPence  for  which  he  was  surrendered.  A  copy  of 
this  indictment  was  transmitted  by  Sir  Edward  Thornton  to 
London  on  the  14th  of  February,  and  was  received  there  on 
the  29th  of  the  same  month,  the  day  on  which,  as  we  have 
seen,  the  Earl  of  Derby  wrote  to  General  Schenck  that  the 
Home  Department,  in  view  of  all  the  facts,  would  have  no 
power,  in  the  absence  of  an  arrangement,  to  order  the  extra* 
dition  of  Winslow.*  This  letter  of  Lord  Derby,  as  appears 
by  the  British  Parliamentary  Papers,  was  submitted,  in  the 
form  of  a  draft,  to  the  Home  Office  on  the  26th  of  February, 
and  was  returned  on  the  28th  with  an  expression  of  the 
Home  Secretary's  concurrence.  It  was  transmitted  to  Gen- 
eral Schenck  on  the  29th  of  February  in  the  form  in  which  it 
was  originally  prepared  in  the  Foreign  Office  on  or  before  the 
26th.  It  was  probably  sent  ofif  before  Sir  Edward's  despatch 
of  the  14th,  with  its  enclosure,  was  read.  Whether  that  be 
the  case  or  no,  the  finding  of  the  new  indictment  was  not  re- 
garded by  the  British  government  as  a  satisfactory  solution  of 
the  difficulty,  the  other  charges  remaining  undismissed.  For, 
in  a  despatch  of  the  10th  of  January,  1876,  received  in  London 
on  the  23d,  Sir  Edward  informed  Lord  Derby  that,  in  accord- 
ance with  the  positive  instructions  of  the  Attorney-General, 
which  have  been  quoted  above,  a  new  indictment  (the  indict- 

^  Sujnra,  |  150. 
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ment  sent  by  Sir  Edward  to  London  on  February  14)  had 
been  found  against  Lawrence,  charging  him  only  with  the 
crime  for  which  he  was  extradited.  This  information  does 
not  appear  to  have  produced  any  change  in  the  views  held  by 
the  British  government. 

When  Lawrence  was  called  upon  to  plead  to  the  new 
indictment,  his  counsel  took  the  ground  that  some  of  its 
counts  contained  charges  of  crime  other  than  that  for  which 
he  was  surrendered,  and  on  that  ground,  supported  by  various 
arguments,  interposed  a  plea  to  the  jurisdiction  of  the  court. 
To  this  plea  the  government  replied :  (1)  That  the  indictment 
charged  only  the  extradition  offence,  in  various  forms ;  and 
(2)  that,  if  the  case  were  otherwise,  it  would  be  no  objection 
to  the  court's  jurisdiction.  The  defendant  rejoined,  substan- 
tially reaffirming  the  facts  set  forth  in  his  plea,  and  to  this 
rejoinder  the  government  filed  a  general  demurrer.  Upon 
the  issues  thus  raised  the  court  held  that,  in  general,  extradi- 
tion did  not  secure  immunity  from  prosecution  for  ofiPeuces 
other  than  the  one  for  which  the  surrender  was  made ;  that 
nothing  in  the  treaty  of  1842,  nor  in  the  act  of  1848,  nor  in 
the  act  of  1869,  conferred  such  immunity ;  that  the  British 
extradition  act  of  1870  had  no  binding  force  on  the  courts  of 
the  United  States  in  respect  to  the  construction  of  the  treaty 
of  1842 ;  that  it  did  not  appear  that  the  executive  department 
either  of  the  United  States  or  of  Great  Britain  had  construed 
the  treaty  of  1842  as  conferring  such  immunity ;  that  no 
order  of  the  President  could  have  any  legal  effect  to  restrict 
or  enlarge  the  jurisdiction  conferred  by  law  on  the  courts ; 
and  that  an  alleged  agreement  set  up  in  the  plea,  between  the 
government  of  the  United  States  and  that  of  Great  Britain, 
pursuant  to  the  British  act  of  1870,  that  the  person  extra- 
dited should  not  be  tried  for  another  offence  than  that  in 
respect  of  which  he  was  surrendered  until  he  had  been  re- 
stored or  had  had  opportunity  to  return  to  her  Majesty's 
dominions,  was  of  no  avail  as  an  objection  to  the  jurisdic- 
tion of  the  court.  The  decision  of  the  court  was  that  the 
plea  to  the  jurisdiction  and  all  subsequent  pleadings  be  set 
aside,  with  liberty  to  the  defendant  to  plead  anew  to  the  in- 
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dictinent.  This  decision  was  rendered  by  Judge  Benedict  on. 
the  28th  of  March,  1876.^  The  court  did  not  decide  the 
question  whether  the  indictment  in  its  various  counts  charged 
any  other  than  the  extradition  o&nce.  A  copy  of  this  deci- 
sion was  transmitted  by  Sir  Edward  Thornton  to  London, 
April  10,  1876,  and  was  received  there  on  the  24th  of  the 
same  month.  On  the  24th  of  May,  1876,  Mr.  Pish  wrote 
Colonel  Hoffman  an  instruction,  copy  of  which  he  directed 
him  to  furnish  to  Lord  Derby,  in  especial  relation  to  the 
Lawrence  case.  Referring  to  a  statement  in  one  of  Lord 
Derby's  notes,  that  no  question  was  raised  by  the  British 
Foreign  Office  in  regard  to  that  case  until  they  were  satisfied 
that  Lawrence  had  been  indicted,  although  not  yet  arraigned, 
for  smuggling,  Mr.  Fish  said  :  — 

*^An  indictment  was  fonnd  against  Lawrence  for  smuggling, 
February  3, 1875,  a  month  before  any  steps  had  been  taken  toward 
his  extradition  or  any  demand  made  therefor.  The  indictment  had 
been  found  some  time  before  he  departed  for  Great  Britain ;  his 
extradition  was  not  asked  therefor,  nor  was  the  charge  proved 
against  him  in  the  proceedings  in  London,  and  he  has  not  been 
arraigned  upon  it  in  this  countrj'.  The  United  States  has  stated 
what  is  claimed  to  be  the  practice  and  the  right  of  this  Government 
under  the  extradition  treatv,  but  has  not  stated  its  intentions  as  to 
the  trial  of  Lawrence,  nor  has  Her  Majesty's  Government,  so  far 
as  I  am  aware,  any  evidence  to  Justifj'  any  conclusion  on  that 
point." 

Lord  Derby  replied  to  this  statement  on  the  30th  of  June, 
1876,  as  follows  :  — 

*'  Lawrence  was  surrendered  to  the  Government  of  the  United 
States  upon  a  charge  of  forgery.  He  was  indicted  m  the  United 
States  on  a  charge  for  smuggling,  which  is  not  one  of  the  extradi- 
tion offences.  Mr.  Fish,  in  his  dispatch  of  the  24th  of  Ma}^,  states 
that  this  indictment  for  smuggling  was  found  against  Lawrence 
befoi'e  the  demand  for  his  extradition.  This  ma}*  be  so,  but  Law- 
rence was  arrested  and  held  to  bail  on  this  indictment  for  smuggling 
after  his  extradition,  and  it  would  appear  that  Mr.  Fish  himself 

1  United  States  v.  Lawrence,  13  Blatchf.  295. 
VOL.  I.  — 14 
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stated  to  Sir  Edward  Thornton,  on  the  27th  of  November,  that, 
though  Lawrence  bad  not  been  then  arraigned  for  any  other  crime 
than  that  for  which  he  was  given  up,  he  had  given  bail  to  appear 
for  other  crimes.  These  proceedings  in  the  indictment  for  smug- 
gling, taken  after  extradition,  made  the  case  in  substance  the  same 
as  if  he  had  been  indicted  for  smuggling  after  the  extradition/' 

On  the  5th  of  August,  1876,  Mr.  Fish,  in  an  instruction  to 
Mr.  Pierrepont,  who  had  succeeded  General  Schenck  as  min- 
ister at  London,  replying  to  the  statement  of  Lord  Derby , 
said :  — 

'^  After  a  careful  examination  of  the  question,  and  upon  the 
authont}'  of  a  report  from  the  officer  particularlj'  charged  with  the 
prosecution  of  Lawrence,  which  entirely  agrees  with  the  information 
in  the  possession  of  the  Department  of  State,  it  maj'  be  stated  that 
since  Lawrence  arrived  in  the  United  States  in  custod}''  upon  the 
proceedings  taken  in  London  for  his  extradition,  he  has  not  been 
arrested,  has  not  given  bail,  and  has  not  been  arraigned  or  called 
upon  to  plead  to  the  charge  of  smuggling,  nor  has  he  been  arrested, 
arraigned,  or  called  upon  to  plead  to  any  indictment,  or  to  any 
charge  whatever,  not  based  upon  the  particular  charge  of  forger}*, 
upon  which  he  was  surrendered.  Bail  was  fixed  by  the  coui*t  upon 
a  single  indictment  based  on  the  forgerj*  on  which  he  was  extradited, 
which  was  never  offered,  and  to  this  indictment  based  on  this  forg- 
er}* Lawrence  pleaded  guilty  on  the  24th  of  June.  This  plea  being 
entered,  he  was  admitted  to  bail,  and  has  since  been  at  large  pending 
sentence."  * 

A  copy  of  this  instruction  was  communicated  to  the  British 
government.  On  the  27th  of  October,  1876,  Sir  Edward 
Thornton  addressed  to  Mr.  Pish  the  following  note :  — 

^'  I  have  the  honor  to  inform  you  that  I  have  received  instruc- 
tions from  the  Earl  of  Derby  to  state  to  you  that  Her  Majesty's 
Government,  having  regard  to  the  very  serious  inconvenience  and 
great  encouragement  to  crime  which  would  arise  from  the  continued 
suspension  of  the  extradition  of  criminals  between  the  British  do- 
minions and  the  United  States,  will  be  prepared,  as  a  temporal^* 
measure,  until  a  new  extradition  ti'eaty  can  be  concluded,  to  put 

1  For.  Bel.,  1876.     Brit.  Pari.  Papers,  North  America,  Nos.  1  and  2,  1876. 
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in  force  all  powers  vested  in  it  for  the  surrender  of  accused  persons 
to  the  Government  of  the  United  States  under  the  treaty  of  1842, 
without  asking  for  an3'  engagement  as  to  such  persons  not  being 
tried  in  the  United  States  for  other  than  the  offences  for  which 
extradition  has  been  demanded. 

'^  It  is,  however,  to  be  borne  in  mind  that  each  government  has 
the  right  laid  down  in  the  eleventh  article  of  the  treaty  of  1842, 
which  provides  that  the  tenth  aiticle  shall  continue  in  force  until 
one  or  the  other  of  the  paities  shall  signify  its  wish  to  terminate  it, 
and  no  longer."  ^ 

Mr.  Fish  on  the  80th  of  October  replied,  that,  upon  an 
indication  of  the  readiness  of  her  Majesty's  government  to 
surrender  Winslow,  and  two  other  fugitives,  named  Brent 
and  Gray,  whose  extradition  was  sought  by  the  United  States, 
but  who  were  discharged  on  the  same  grounds  as  Winslow, 
the  government  of  the  United  States  would  regard  the  treaty 
as  again  in  full  force.^ 

In  the  latter  part  of  November,  1876,  operations  under  the 
treaty  were  actually  resumed.  Orders  were  issued  by  the 
British  government  for  the  arrest  of  Winslow,  and  also  of 
Brent  and  Gray.  Brent  was  found  and  sent  to  the  United 
States.     Winslow  and  Gray  escaped.® 

In  an  instruction  to  Mr.  Pierrepont  of  January  6,  1877, 
Mr.  Fish  said  :  — 

*^  In  your  No.  81  you  also  state  that  when  Lawrence  offered  to 
plead  guilty  upon  the  charge  of  forger}',  it  was  arranged  that  all 
other  charges  should  be  dismissed ;  that  this  arrangement  was 
carried  out,  and  that  Lawrence  plead  guilty  to  the  indictment  for 
foi^ery,  and  after  that  no  charges  were  pending  against  him.  The 
actual  conditions  under  which  Lawrence  did  plead  gniltj',  I  under- 
stand to  be,  that  when  he  plead  guilty  no  chaises  were  actually 
dismissed,  but  sentence  was  suspended  against  him.  But  it  was 
understood  that,  when  sentenced,  no  fbrther  penalty  than  a  two 
years'  sentence  should  be  imposed  in  all.    The  matter  remains  in 

.     1  For.  Bel.,  1877,  p.  276.  «  Ibid. 

*  Daring  the  suspension  of  operations  under  the  treaty  of  1842  many  criminals 
eseaped.  See  For.  Rel.,  1876  ;  alao^  1877.  No  requisitions  were  made  by  either 
government  for  six  months. 
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€t(xHs  quOj  sentence  being  still  saspended  and  the  diai^s  against 
him  not  disposed  of.  Mr.  Bliss,  ftom  whom  information  has  been 
sought^  agrees  in  this  statement.*' ' 

§  152.     Opinions  on  Winslow  Controversy.  —  The   case    of 

Winslow  has  been  widely  discussed  by  publicists.^    The  gen- 

1  For.  Bel.,  1877,  p.  287.  In  a  speech  in  the  House  of  Lords,  Feb.  18,  I877« 
Loi-d  Derby,  explaining  the  case  of  Winslow,  after  referring  to  the  facts  which 
led  to  the  suspension  of  the  treaty,  said:  **The  result  was  that  we  and  the  govern- 
ment of  the  United  States  held  opposite  views  as  to  the  construction  of  the  treaty, 
inasmuch  as  they  claimed  a  right  which  we  held  they  were  not  entitled  to  claim, 
and  we  felt  bound  to  refuse  to  grant  any  further  extraditions  till  the  question 
should  be  settled,  and  so  matters  remained  for  some  time.  Meanwhile  the  man 
Lawrence  was  tried  for  the  offence  on  which  his  extradition  had  been  granted.  I 
am  not  aware  what  became  of  him,  but  at  all  events  there  was  no  second  triaL 
However,  in  the  month  of  August  last  we  received,  through  the  American  minis- 
ter, a  communication  from  the  United  States  government,  which,  if  it  had  been 
made  before,  would  have  sa^ed  a  gi*eat  deal  of  trouble.  From  this  communication 
it  appeared  that,  notwithstanding  the  representations  which  had  been  made  on 
the  subject,  yet,  so  far  as  the  United  States  government  was  concerned,  no  steps 
had  been  taken,  or  had  been  intended  to  be  taken,  to  put  Lawrence  on  his  trial 
for  the  second  offence.  In  other  words,  the  government  of  the  United  States 
claimed  a  right  under  the  treaty  which  we  did  not  admit  the  existence  of ;  but 
they  stated,  and  we  did  not  doubt  the  accuracy  of  the  statement,  that  they  had 
not  exercised  or  attempted  to  exercise  the  right  they  so  claimed.  That  materially 
altered  the  position  of  affairs.  We  continued  to  maintain,  and  we  maintain  now, 
that  the  construction  which  we  put  on  the  treaty  was  the  correct  one  ;  but  from 
the  information  we  obtained  in  August,  and  which  I  repeat,  it  is  a  ]nty  we  had 
not  obtained  at  an  earlier  date,  it  appeared  that  the  question  raised  by  the  United 
States  government  was  purely  theoretical,  —  that  is,  they  having  raised  a  point 
which  had  not  arisen  in  practice,  we  thought  that  the  question  might  well  remain 
in  abeyance  till  it  did  arise  in  actual  practice. 

"  We  were  of  opinion  that,  in  the  circumstances  really  existing,  there  was  no 
fdrther  occasion  for  suspending  the  operation  of  the  treaty,  and  it  remains  now  as 
it  was  before.  Had  steps  been  taken  under  it  by  the  United  States  government, 
inconsistent  with  the  view  held  by  us,  then  we  should  have  continued  to  feel 
that  the  treaty  could  only  be  renewed  under  the  conditions  suggested  by  us ;  but, 
as  matters  stood,  we  felt  that  those  conditions  were  no  longer  required.  The 
arrangement  between  the  two  governments  continued  as  before  that  question  was 
raised,  pending  the  negotiations  for  a  new  treaty,  which  negotiations  are  now  in 
progress.  That  is  the  whole  case."  Solicitors*  Journal,  vol.  zxi.  p.  804 ;  W.  K 
Lawrence,  16  Alb.  L.  J.  226-227. 

>  W.  B.  Lawrence,  14  Alb.  L.  J.  85  ;  16  Id.  224 ;  16  Id.  S61 ;  Judge  Lowell, 
10  Am.  Iaw  Rev.  617 ;  A.  O.  Sedgwiok,  186  N.  A.  Rev.  497 ;  S.  D.  Thompson, 
T7  Am.  Law  Rev.  818 ;  £.  McQaiiUn,  25  Cent  L.  J.  867  ;  Judge  Cooley,  8  hit. 
Rev.  438. 
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eral  opinion  has  been  that,  while  Mr.  Fish  was  wrong  in  his 
Tiew  that  the  trial  of  Winslow  for  an  ofiPence  other  than  that 
for  which  he  was  surrendered  would  have  been  justified  by 
the  principles  of  international  law  and  the  treaty  of  1842,  yet 
he  was  right  in  refusing  to  comply  with  the  demand  of  the 
British  government  for  a  stipulation  that  Winslow  would  not 
be  tried  for  any  other  offence  than  that  for  which  he  was  sur- 
rendered. Possessing  no  power  to  enforce  such  a  stipulation 
as  against  the  possibly  antagonistic  views  of  the  judicial 
tribunals  before  which  Winslow  might  have  been  brought  for 
trial,  he  would  not  have  been  justified  in  entering  into  such 
an  agreement  Such  was  the  opinion  of  Judge  Gooley,  as 
expressed  in  an  article  on  "  Extradition,"  published  while  the 
Winslow  controversy  was  pending.^  He  held,  however,  that 
the  opinion  of  the  British  government  on  the  question  of 
international  law  was  correct.  William  Beach  Lawrence  also 
sustained  the  opinion  of  the  British  government,  both  as  to  the 
general  rule  of  international  law  and  also  as  to  the  enumera- 
tion of  crimes  in  the  treaty  of  1842  being  equivalent  to  the 
exclusion  of  trial  for  any  other  ofiFence  than  that  for  which 
extradition  was  granted.^    Such  a  restriction,  he  argued,  was 

^  8  Int  Review,  438  (1876).  He  said  :  "At  the  time  we  write,  the  correspond- 
ence between  our  government  and  that  of  Great  Britain,  concerning  the  case  of 
Winslow,  is  not  published,  or  indeed  concluded,  and  it  is  impossible  to  make  it 
the  subject  of  intelligent  discussion.  So  far  as  we  are  able  to  judge  from  all  that 
has  found  its  way  into  the  public  prints,  the  British  government  would  seem  to 
have  been  contending  for  the  principle  that  the  country  which  consents  to  extra- 
dite an  accused  personals  entitled  to  be  assured  that  he  is  demanded  for  trial  on 
the  charge  set  forth  in  the  papers  and  on  no  other.  As  the  principle  is  sound, 
the  government  cannot  be  blamed  for  endeavoring  to  secure  it.  But,  as  has  al- 
nady  been  stated,  our  own  government  is  powerless  to  give  the  requisite  security 
unless  a  treaty  provides  for  it,  and  the  existing  treaty  ¥rith  Great  Britain  does 
not.  "Were  Winslow  to  be  returned,  he  would  pass  at  once  into  the  hands  of  the 
judiciary,  and  cease  to  be  under  executive  control.  The  President,  consequently, 
could  not,  if  he  would,  prevent  the  accused  from  being  compelled  to  respond  to 
ordinary  process,  either  civil  or  criminal.  What  the  British  government  should 
have  done,  therefore,  was  to  ask  an  amendment  of  the  treaty,  instead  of  making 
inadmissible  demands  under  it.  And  it  was  particularly  unfortunate  that  Win- 
slow's  case  was  made  the  occasion  for  controversy,  since  there  was  not  the  slightest 
leason,  so  far  as  we  axe  aware,  for  charging  or  suspecting  bad  faith  in  the  demand 
for  his  surrender.** 

'14  Alb.  L.  J.  85.    He  contends  that  such  was  the  interpretation  given  both 
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the  only  safeguard  against  trial  for  political  offences,  or  other 
abuse  of  the  treaty,  such  as  the  making  of  feigned  charges  in 
order  to  secure  possession  of  a  fugitive  for  ulterior  purposes. 
This  view  derives  force  from  the  language  employed  in  the 
message  of  President  Tyler  of  August  11, 1842,  submitting 
the  treaty  to  the  Senate.  Referring  in  that  message  to 
the  enumeration  of  offences  in  the  treaty,  President  Tyler 
said :  — 

'^  In  this  careful  and  specific  enumeration  of  crimes,  the  object 
has  been  to  exclude  all  political  ofTeuces,  or  criminal  charges 
arising  from  wars  or  intestine  commotions.  Treason,  misprision 
of  treason,  libels,  desertion  from  military  service,  and  other  offences 
of  similar  character,  are  excluded."  ' 

Mr.  Lawrence  also  expressed  the  opinion,  in  a  later  dis- 
cussion, that  the  act  of  1869^  was  ^'  sufficient  to  meet  the  case 
of  a  trial  for  an  offence  for  which  the  prisoner  was  not  sur- 
rendered." ^  In  an  anonymous  article  in  the  American  Law 
Review,  which  is  understood  to  have  been  written  by  Judge 
Lowell,  the  opinion  was  expressed,  ^^  that  the  substance  of  the 
English  demand  appears  to  be  right,  but  the  time  and  circum- 
stances of  its  enforcement  unreasonable  and  vexatious ;  while 
our  government,  on  the  other  hand,  has  taken  ground,  which, 
in  its  generality,  international  law  will  not  uphold,  though 
we  are  right  in  repelling  the  particular  pretension  that  has 
been  advanced  by  England."^    In  a  paper  published  in  the 

by  the  United  States  and  Great  Britain  in  their  legislation  to  give  effect  to  the 
treaty,  —  by  the  latter  in  1848,  by  the  former  in  1848. 

A  Ex.  Docs.,  27  Cong.  8d  Sess,,  vol.  1,  Doc.  2,  p.  22  ;  6  Webster's  Works, 
847.  In  the  latter  work  is  the  following  statement :  "  This  message  was  written 
by  Mr.  Webster."    Ibid.  347. 

<  Revised  Statutes  of  U.  S.,  sec.  5275. 

•  16  Alb.  L.  J.  864. 

^  10  Am.  Law  Rev.  617.  On  the  general  question,  Judge  Lowell  expressed  his 
views  as  foUows :  — 

"  The  question  is  a  simple  one  ;  the  answer,  to  an  ordinary  mind,  seems 
equally  so ;  and  the  writers  on  the  general  subject  have  expressed  but  one 
opinion  upon  it,  so  far  as  they  have  expressed  any.  It  is  whether  a  person,  sur- 
rendered by  one  government  to  another  upon  chai|^  and  proof  of  the  commisKioii 
of  a  certain  crime,  can  lawfully,  and  against  the  objection  of  the  surrendering 
government,  be  tried  for  a  different  crime  committed  before  his  surrender.    That 


LIMITATIONS  AS  TO  TRIAL.  215 

American  Journal  of  Social  Science,  Professor  Sheldon  Amos 
leans  against  the  position  of  the  British  government  in  exact- 
ing or  endeavoring  to  exact  a  guarantee.^  The  same  view  is 
expressed  by  Seymour  D.  Tiiompson,  while  he  sustains  the 
position  of  the  British  government  on  the  question  of  inter- 
national law.^  Mr.  Westlake,  however,  the  eminent  British 
authority  on  international  law,  in  a  paper  entitled  ^^  What  are 
the  Limitations  within  which  Extradition  should  be  recognized 
as  an  International  Duty,"  read  before  the  National  Associa- 
tion for  the  Promotion  of  Social  Science,  at  Liverpool,  Oc- 
tober, 1876,  takes  the  ground  that  the  penal  prosecution  of  an 
extradited  person  for  an  offence  other  than  that  for  which 
surrender  was  granted  is  legitimate,  provided  no  question  of 
a  political  offence  is  involved. 

§  153.  Rules  proposed  by  Dr.  von  Bar.  —  Dr.  Yon  Bar,  of  the 
University  of  Gottingen,  the  author  of  the  leading  German 
work  on  private  international  law,  in  an  article  in  Revue  de 
droit  international,  proposes,  as  meeting  the  views  both  of 
Mr.  Lawrence  and  of  Mr.  Westlake,  the  following  rules :  — 

(1)  That  an  extradited  person  may  be  prosecuted  for  a 
punishable  act  committed  by  him  prior  to  his  extradition,  but 
not  specified  in  the  demand  therefor,  only  if  the  government 
from  which  his  extradition  has  been  obtained  gives  its  con- 
sent expressly  for  the  special  case  in  question.  (2)  That  this 
consent  should  not  be  refused,  unless  the  new  punishable  act 
constitutes  a  political  crime  or  offence,  or  a  contravention 
of  the  laws  of  customs  or  impost.  Consent  should  otherwise 
be  given,  without  regard  to  the  degree  of  the  penalty  with 
which  the  act  is  punishable,  or  to  the  fact  whether  the 
offence  is  found  in  the  number  of  those  for  which  extradition 
may  be  demanded.  It  is  for  the  government  from  which 
extradition  has  been  obtained  to  decide  whether  it  will  grant 

he  cannot  seeniA  at  once  the  dictate  of  common  sense  and  of  ordinary  justice ;  and 
80  are  the  anthorities."    Adopted  by  W.  B.  Lawrence,  15  Alb.  L.  J.  225. 

In  the  same  paper  Mr.  Lawrence  quotes  the  views  of  Charles  O'Conor,  ex- 
pressed to  him  in  a  private  letter. 

1  Ain.  Jour.  So.  Sci.,  vol.  ii.  (May,  1880)  pp.  117,  121. 

'  17  Am.  Law  Rev.  318.  See  also  article  by  Eugene  McQuillin,  25  Cent. 
L.  J.  267. 
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its  consent.  (8)  That  the  accused  person  may  take  advan- 
tage before  the  tribunals  of  the  absence  of  consent  by  means 
of  a  dilatory  plea.  The  tribunals  are  not  to  decide  whether 
consent  has  been  accorded  wrongfully.  The  absence  of  con- 
sent is  not  inconsistent  with  a  provisional  detention.  But  the 
competent  tribunal  ought  to  fix  for  the  production  of  the  evi- 
dence of  consent  a  period,  at  the  expiration  of  which,  if  such 
evidence  be  not  produced,  the  detention  shall  come  to  an  end. 
If  the  person  extradited  has  remained  at  liberty  for  a  reason* 
able  period  on  the  territory  of  the  prosecuting  state,  the  con- 
sent of  the  other  state  to  his  prosecution  is  not  required.^ 

§  154.  Views  of  Royal  CommiMlon,  1877.  —  In  1877,  a  Royal 
Commission  was  appointed  in  England  to  consider  the  sub- 
ject of  amendment  of  the  extradition  laws.  This  commission 
was  composed  of  Chief  Justice  Cockburn,  Lord  Selborne,  Mr. 
Justice  Blackburn,  Mr.  Gurney,  Recorder  of  the  city  <rf  Lon- 
don, Sir  William  Vernon  Harcourt,  Mr.  Torrens,  Judges  Bag- 
gallay  and  Brett,  Sir  John  Rose,  Sir  James  Fitzjames  Stephen, 
and  Mr.  Thesiger.  In  respect  of  the  question  whether  a  per- 
son surrendered  for  one  offence  should  be  liable  to  be  tried 
for  another,  the  report  of  the  commission,  which  was  rendered 
in  1878,  said :  ^'  Political  and  local  offences  being  excepted, 
we  see  no  reason  why  he  should  not."  This  opinion  was  con- 
curred in  by  all  the  members  except  Mr.  Torrens.*  The 
recommendation  of  the  report  has  not  been  adopted.^ 

1  9  Rev.  de  droit  int.  (1877),  pp.  6,  16.  See  also  opinions  of  similar  purport, 
B.  S.  Roscoe,  Fiiiser's  Mag.,  vol.  xiv,  p.  168.  Commenting  on  the  propositioM 
of  Dr.  von  Bar,  Mr.  Lawrence  said :  — 

"  This  sugp;estion  of  our  eminent  friend  does  not  meet  the  objection  to  a  trial 
for  an  offence  other  than  the  one  for  which  the  extradition  was  granted.  It  de- 
prives the  prisoner  of  the  right  which  every  aocosed  person  has,  to  be  advised  of 
the  offence  for  which  he  is  to  be  arraigned.  To  admit  the  proposed  rule  would 
be  to  allow  an  indictment  for  one  crime  to  be  used  for  the  prosecution  of  another 
and  distinct  offence."    W.  B.  Lawrence,  16  Alb.  L.  J.  865. 

'  The  report  of  the  commission  on  this  point  was  as  follows  :  — 

"  VII.  A  question  presents  itself  whether,  if  a  person  be  surrendered  in  respect 
•f  one  extradition  offence,  he  should,  when  transferred  to  the  country  claiming 
him,  be  liable  to  be  tried  for  another.     Political  and  local  offences  being  excepted. 


*  Editorial  in  approval  of  report,  The  Nation,  Jan.  9, 1879  (voL  xxviiL  p.  S5). 
Contra,  W.  B.  Lawrence,  19  Alb.  L.  J.  329. 
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§  155.  Opinions  of  Fublioisto.  —  Among  writers  on  interna- 
tional law  there  is  an  almost  uniform  concurrence  in  the 

we  see  no  reason  why  he  should  not.  So  far  as  we  are  aware,  the  main  ground 
hitherto  put  forward  for  objecting  to  such  a  course  has  been  the  apprehension  that 
a  foreign  government,  having  obtained  the  surrender  of  a  criminal  on  an  ordinary 
chaige,  might  put  him  on  his  trial  for  a  political  offence.  If  the  offences  just 
referred  to  be  excluded,  there  seems  to  be  no  other  case  in  which  it  can  be  sug- 
gested that  a  foreign  government  would  act  disingenuously  toward  ours  if  it  were 
to  put  the  person  surrendered  on  his  trial  in  res})ect  of  a  ciime  which  was  not  the 
ground  of  extradition  in  the  particular  instance.  If  there  be  another  accusation 
against  him  in  respect  of  a  crime  which  would  properly  be  the  subject  of  extradi- 
tion, we  see  no  reason  why  he  should  not  be  called  upon  to  answer  it.  It  may  be 
discovered  after  the  surrender  that  the  party  surrendered  has  committed  some 
other  offence  deserving  of  punishment ;  or  proofs,  previously  wanting,  of  such 
other  offence  may  be  brought  to  light.  We  see  no  reason  why  under  such  circum- 
stances the  offender  should  escape  with  impunity.  If  the  circumstances  under 
which  he  was  given  up  were  such  as  to  call  for  his  surrender,  what  ]ios8ible  inter- 
est, except  in  the  case  of  the  political  offender,  or  the  offender  against  a  merely 
local  law,  can  we  have  in  what  becomes  of  him  afterward  f  We  should  not  be 
warranted  in  assuming  that  he  will  be  dealt  with  iu  the  foreign  country  otherwise 
than  according  to  justice  and  right.  Agtiin,  what  is  it  that  we  are  supposed  to  be 
entitled  to  claim  under  such  circumstances  ?  It  can  only  lie  that  the  party  shall 
be  set  at  large  or  restored  to  this  country,  when,  on  the  evidence  which  would  be 
available  on  the  second  trial,  his  surrender  might  again  be  claimed  from  this  or 
any  other  country  bound  by  an  extradition  treaty,  and,  if  claimed,  must  be 
conceded. 

"  The  case  is  no  doubt  possible,  that  a  person  whose  surrender  was  asked  for 
on  an  ordinary  charge  might  be  put  on  his  trial  for  a  political  or  local  offence. 
But  such  a  case  is  not  likely  to  occur.  In  the  first  place,  it  being  known  that 
this  country  refuses  to  deliver  up  persons  charged  with  such  offences,  if  a  foreign 
government  were  to  obtain  the  surrender  of  a  prisoner  on  the  pretence  of  trying 
him  for  an  offence  in  respect  of  which  extradition  can  be  claimed,  for  the  purpose 
of  trying  him  for  an  offence  in  respect  of  which  it  cannot ;  or,  having  obtained 
his  surrender  in  respect  of  one  of  the  former  class,  should  take  the  opportunity  of 
proceeding  against  him  on  one  of  the  latter,  its  conduct  would  be  disingenuous 
and  dishonest,  and  would  give  rise  to  well-founded  and  serious  complaint  on  the 
part  of  the  government  of  this  country.  But  such  a  proceeding  may  easily  be 
guarded  against.  It  should  be  expressly  stipulated  in  any  treaties  entered  into 
that  a  person  surrendered  on  a  particular  charge  should  not  be  tried  for  any  other 
offence,  unless  of  an  extraditional  character  ;  and  in  all  cases  in  which  the  suirender 
takes  place  otherwise  than  under  treaty  the  surrender  should  be  made  on  the 
same  condition.  As  regards  political  offenders,  such  a  case  would  not  present 
itself  without  its  being  known  that  there  had  been  political  disturbances  in  the 
country  claiming  the  surrender ;  nor,  if  the  alleged  offender  were  a  notable  person, 
without  its  being  known  that  he  had  made  himself  obnoxious  to  the  government 
claiming  him. 

"  It  is  true  that,  with  regard  to  obseure  individuals  who  might,  if  acquitted 
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opinion  that  a  person  surrendered  for  one  offence  should  not 
be  tried  for  another  until  he  shall  have  been  replaced  within 

of  the  criroe  for  which  they  are  deliTered  up,  ran  the  risk  of  being  tried,  or  de- 
tained without  trial,  on  account  of  offences  against  political  or  local  laws,  neither 
the  government  nor  the  magistrates  in  this  country  would  be  likely  to  know  any- 
thing. The  accused  individual  himself,  however,  cannot  be  ignorant  that  there 
is  such  a  risk.  It  seems,  therefore,  desirable  that  the  accused  should  have  full 
opix)rtunity  to  show,  not  only  that  there  is  not  a  sufficient  case  for  surrendering 
him  to  be  tried  for  the  crime  in  resiMict  of  which  his  surrender  is  demanded,  but 
also  that  it  is  intended,  in  case  of  his  surrender,  to  try  or  arbitrarily  punish  him 
for  some  offence  for  which  he  could  not  be  surrendered  ;  or  at  least  that  there  is  a 
risk  that,  if  he  is  sui-rendered,  he  may  be  tried,  punished,  or  detained  for  such  an 
offence. 

"  There  could,  indeed,  seldom  be  strict  legal  evidence  such  as  would  justify 
a  magistrate,  or  a  court  of  law  on  habeas  corpus^  in  finding  that  there  was  such  an 
intentiou  ;  and  an  enactment  that  the  accused  person  shall  not  be  surrendered  if 
such  an  intent  be  proved  would,  therefore,  probably  not  be  of  much  use,  except 
for  the  purpose  of  satisfying  the  reasonable  jealousy  of  our  own  i)eople  ;  but  there 
seems  no  objection  to  such  an  enaetment  unless  it  be  that  it  might  offend  the 
susceptibilities  of  foreign  countries. 

"  The  real  practical  remedy  seems  to  be  that  the  accused  should  have  a  right 
to  demand  an  inquiry  ;  on  which  inquiry  there  should  be  no  restriction  on  the 
kind  of  evidence  to  be  received,  except  that  imposed  by  common  sense  ;  and  that 
if  the  result  of  that  inquiry  should  be  that  in  the  opinion  of  the  government  a 
proper  case  has  been  made  out,  discretion  should  be  given  to  the  govemment  in 
favor  of  the  accused,  either  to  refuse  to  deliver  him  up  at  all,  or  to  require,  before 
delivering  him  up,  a  specific  engagement  from  the  foreign  govemment  that,  if 
acquitted  of  the  crime  for  which  he  is  demanded,  or  when  he  has  suffered  the 
punishment  of  that  crime,  he  shaU  be  at  liberty  to  quit  the  country  to  which  he 
has  been  surrendered.  Such  an  engagement  would  probably  seldom  be  refused. 
It  may  safely  be  assumed  that  no  foreign  govemment  would  be  so  lost  to  a  sense 
of  its  own  honor  and  interest  as  to  violate  a  pledge  so  given.  If  it  were,  the 
order  in  council  enabling  a  surrender  to  that  foreign  government  should  at  once 
be  revoked. 

"  If  these  or  similar  precautions  are  adopted,  there  seems  no  reason  why  the 
foreign  government  should,  as  a  general  rule,  be  required  to  engage  not  to  try  the 
peraon  for  any  other  extradition  crime  than  the  one  in  respect  of  which  his  sur- 
render was  obtained.  It  is  obviously  a  serious  objection  to  such  a  restriction 
that,  if  a  person  has  been  guilty  of  more  than  one  extradition  offence,  either  the 
foreign  government  must  bring  to  this  country  evidence  of  every  crime  which  may 
be  chained  against  the  accused,  the  delay  and  expense  of  which  would  be  very 
great,  or  the  offender  would  escape  in  respect  of  all  other  crimes  committed  by 
him  save  the  one  on  which  he  was  surrendered.  Moreover,  it  may  weU  happen 
that  the  evidence  of  the  one  crime  does  not  come  out  till  the  trial  of  the  other. 

"The  proposal  that,  before  putting  the  person  surrendered  upon  trial  for 
another  extradition  offence,  the  consent  of  the  surrendering  govemment  should  be 
required,  seems  objectionable,  not  only  as  occasioning  expense  and  trouble  to  the 
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the  jurisdiction  of  the  surrendering  state  or  had  an  oppor- 
tunity to  return  thereto.  Billot,  in  liis  work  on  extradition, 
says  that  this  is  ^'  a  rule  established  as  firmly  as  possible.  It 
is  incontestable  that  the  tribunals  can  try  the  accused  only 
on  the  facts  for  which  the  extradition  has  been  accorded."  ^ 
Heffter  says  that  ^Hhe  person  whose  extradition  has  been 
granted  can  only  be  prosecuted  and  tried  for  the  crime  for 
which  his  surrender  was  obtained.  To  act  otherwise,  and  to 
have  him  tried  for  other  crimes  or  ofiFences,  would  be  a  viola- 
tion of  the  mutual  principle  of  asylum  and  of  the  tacit  pro- 
vision contained,  by  implication,  in  every  extradition."  ^  In 
support  of  this  opinion  he  cites  Kluit  and  Foelix.  Field,  in 
his  International  Code,  lays  it  down  as  a  rule  that  '^  no  per- 
son surrendered  .  .  .  shall  be  prosecuted  or  punished,  in  the 
nation  to  which  he  is  surrendered,  for  any  offence  committed 
previous  to  that  for  which  his  surrender  was  demanded,  nor 
for  any  offence  which  was  not  mentioned  in  the  demand."  ' 
To  the  same  effect  is  Wharton.^ 

8.  Judicial  Decisions  in  United  States. 

§  156.  Case  of  CaldweU.  —  In  the  United  States  this  ques- 
tion has  now  been  settled  by  the  judicial  determination  of  the 
Supreme  Court  ;^  but  it  is  nevertheless  interesting  and  in- 
structive to  trace  the  judicial  history  of  the  subject.  The 
first  case  in  which  the  point  was  decided  was  that  of  Gald- 

prosecuton,  bat  as  entailing  on  the  accused  a  detention  in  prison  while  the  two 
goyernnients  are  negotiating.  If  the  prisoner  should  be  ultimately  acquitted, 
this  might  be  a  serious  hardship.  And  its  sole  object  seems  to  be  to  provide 
against  a  remote  possibility  of  wrong,  which,  if  the  precautions  above  suggested 
are  taken,  would  be  sufficiently  excluded."  Report  of  British  Royal  Com.,  1878  ; 
For.  Rel.,  1878. 

1  Traits  de  rEztradition,  p.  808.  W.  B.  Lawrence,  14  Alb.  L.  J.  94  (1876), 
refers  to  this  as  the  **  best  work  on  the  subject  extant."  The  lucidity  and  logi- 
cal precision  with  which  it  is  written  are  most  admirable. 

*  Bergson's  eti.,  §  63. 

*  Field's  Int.  Code,  2d  ed.,  §  287,  p.  122. 

4  Confl.  of  Laws,  §  846.  See  also  Wells  on  Jurisdiction,  §  822  ;  A.  G.  Sedg- 
wick, 136  N.  Am.  Rev.  497  ;  editorial,  13  Alb.  L.  J.  847  ;  M.  Alfred  ICartin, 
Rev.  de  droit  int.,  p.  49. 

»  United  SUtes  v.  Rauscher,  119  U.  S.  407  (1886). 
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well,  before  Judge  Benedict,  sitting  in  the  circuit  court  of  the 
United  States  for  the  Southern  District  of  New  York.^  The 
decision  was  pronounced  on  the  3d  of  January,  1871.  The 
prisoner,  being  indicted  for  bribing  an  office^  of  the  United 
States,  entered  a  plea  that  the  court  ought  not  to  take  cogni- 
zance of  the  o£Fence,  because,  when  he  was  arrested  and 
brought  within  the  jurisdiction  of  the  court,  he  was  a  resident 
of  Prescott,  in  the  province  of  Ontario,  Canadar,  and  was 
brought  within  the  jurisdiction  of  the  court  on  a  charge  of 
forgery,  under  the  treaty  between  the  United  States  and 
Great  Britain  of  1842,  in  which  the  offence  mentioned  in 
the  indictment  was  not  specified.  To  this  plea  the  govern* 
ment  demurred,  and  Judge  Benedict  sustained  the  demurrer. 
He  said  that  the  cases  relied  on  in  support  of  the  plea  were 
oivil  cases,  in  which  the  service  of  the  warrant  of  arrest  was 
set  aside  on  motion,  because  it  appeared  that  the  plaintiff  in 
the  action  had  resorted  to  fraud  to  procure  the  presence  of 
the  plaintiff,  in  order  that  he  might  cause  his  arrest.  ^^  Such 
cases,"  said  Judge  Benedict, ''  do  not  furnish  a  rule  applica- 
ble in  criminal  prosecutions,  nor  do  I  find  any  case  where  a 
warrant  of  arrest  of  a  person  charged  with  crime  at  the  in- 
stance of  the  people,  has  been  set  aside,  because  of  deceit 
practised  to  bring  the  accused  within  the  reach  of  the 
warrant."  * 

1  8  Blatchf.  131. 

s  Judge  Beuedict  farther  said  :  — 

**  But,  if  the  same  rule  were  applicable  in  criminal  prosecutions  and  in  civil 
actions,  and  if  the  question  here  arose  on  a  motion  to  set  aside  the  arrest,  instead 
of  on  a  plea  to  the  jurisdiction,  I  am  of  opinion  that  the  relief  could  not  be 
granted,  for  the  reason  that  the  person  of  the  prisoner  is  not  within  the  jurisdic- 
tion of  the  United  States  by  virtue  of  any  warrant  issued  ont  of  this  or  any  court. 
The  prisoner  was  brought  within  the  jurisdiction  of  the  United  States  by  virtue 
of  a  warrant  of  the  executive  authority  of  a  foreign  government,  upon  the  requi- 
sition of  the  executive  de[jartment  of  the  goveniment  of  the  United  States ;  and, 
while  abuse  of  extradition  proceedings,  and  want  of  good  faith  in  resorting  to  them, 
doubtless  constitute  a  good  cause  of  complaint  between  the  two  governments,  such 
compUiuttf  do  not  form  a  proper  subject  of  investigation  in  the  courts,  however  much 
those  tribunals  might  regret  that  they  should  have  been  permitted  to  arise.  To 
hold  otherwise,  would,  in  a  case  like  the  present,  permit  a  person  accused  of  crime 
to  put  the  government  on  trial  for  its  dealings  with  a  foreign  power.  In  the  pres- 
ent case,  there  is  hardly  room  for  the  charge  that  the  extradition  proceedings 
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§  157.  Case  of  Lagrave.  —  The  next  case  in  which  the  sub- 
ject was  discussed  was  that  of  Lagrave,  whose  surrender  was 
obtained  from  France  on  a  charge  of  burglary  in  the  third 
degree,  for  which  he  had  been  indicted  under  a  statute  of  the . 
State  of  New  York.  It  was  not  the  offence  of  burglurj  at 
common  law,  and  it  was  contended  on  the  prisoner's  behalf 
that  tlie  French  authorities  were  misled  by  an  agent  of  credit- 
ors, who  had  promoted  the  application  for  extradition.  When 
Lagrare  arrived  in  New  York,  some  of  his  creditors  brought 
civil  actions  against  him,  in  which  he  was  arrested.  He  was 
also  held  on  the  charge  of  burglary  in  the  third  degree  on 
which  he  was  extradited.  In  July,  187S,  he  was  brought  be- 
fore Mr.  Justice  Pancher  of  the  supreme  court  of  New  York 
at  a  special  term,  on  a  writ  of  habeas  corpuB.  Mr.  Justice 
Fancher  held  that  so  far  as  the  prisoner  was  detained  on 
orders  of  arrest  obtained  in  civil  suits  by  creditors  impli- 
cated in  his  ^^  fraudulent  extradition,"  he  was  entitled  to  his 
discharge,  an  abuse  of  process  having  been  committed  by 
them.  But  this  principle,  he  held,  had  no  application  to 
criminal  proceedings,  and  he  remanded  Lagrave  into  custody 
to  answer  the  criminal  charge.^    Other  cases  growing  out 

flgainst  the  accused  were  in  bad  faith,  inasmuch  as  the  recoi-ds  of  this  court  show 
an  indictment  duly  found  against  the  accused  for  the  crime  by  reason  of  which 
hia  extradition  was  granted.  But,  whether  extradited  in  good  faith  or  not,  the 
prisoner,  in  point  of  fact,  is  within  the  jurisdiction  of  the  court,  chaiged  with  a 
crime  therein  committed  ;  and  I  am  at  a  loss  for  even  a  plausible  reason  for  hold- 
iirg,  upon  such  a  plea  as  the  present,  that  the  conrt  is  without  jurisdiction  to  try 
him.  The  question  appears  to  me  to  be  not  one  of  jurisdiction  of  the  court,  but 
rather  of  privilege  from  arrest ;  and  I  cannot  my  that  the  fact  that  the  defendant 
was  brought  within  the  jurisdiction  by  yirtue  of  a  warrant  of  extradition  for  the 
erime  of  forgery,  affords  him  a  legal  exemption  from  prosecution  for  other  crimes 
by  him  committed." 

Judge  Benedict  cited  the  case  of  Heilbronn,  extradited  to  England  for  forgery, 
and  tried  and  convicted  for  embezzlement,  upon  the  same  facts  which  had  been 
claimed  before  the  commissioner  in  the  United  States  to  constitute  foi^gery.  It 
did  not  appear  whether  the  question  whether  he  could  be  so  tried  had  been  raised, 
and  Judge  Benedict  said  he  did  not  refer  to  the  case  as  an  authority,  but  simply 
,  noticed  it  **  as,  perhaps,  a  precwlent" 

^14  Abb.  Pr.  (n.  s.)  833.  The  writer  fails  to  find  evidence  that  the  French 
government  was  not  fully  aware  of  the  nature  of  the  chaige  on  which  liagrave  was 
aorrendered.  It  was  amply  disclosed  in  the  requisition.  At  the  time  Lagrave  was 
••vneiidered  the  Fraich  authorities,  being  in  doubt  as  to  the  case,  endeavored  to 
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of  civil  actions  against  Lagravc  came  before  tlie  courts,  but 
as  thej  related  solely  to  the  question  whether  an  extradited 
person  could  be  arrested,  after  his  return,  in  a  civil  action, 
the  discussion  of  them  is  deferred  until  that  topic  is  reached. 
This  was  the  question  chiefly  discussed  in  the  Lagrave  suits ; 
but  it  was  generally  made  to  depend  upon  the  answer  to  be 
given  to  the  inquiry  whether  a  person  surrendered  for  one 
offence  could  be  tried  for  another. 

§  158.  Lawrence  Case.  —  The  next  case  is  that  of  Lawrence, 
decided  in  March,  1876,  which  has  already  been  fully  stated 
and  need  not  further  be  discussed.^ 

§  159.  Case  of  Hawes.  —  In  1877  arose  the  case  of  Hawes, 
who  was  indicted  in  the  criminal  court  of  Kenton  County,  Ken- 
tucky, for  uttering  forged  paper  and  for  embezzlement,  and 
also  upon  four  separate  and  distinct  charges  of  forgery.  Hav- 
ing fled  to  Canada,  his  extradition  was  demanded  on  the  charges 
of  forgery.  He  was  surrendered  on  three  of  the  charges  ;  the 
evidence  as  to  the  fourth  not  being  deemed  by  the  Canadian 
authorities  sufficient,  it  was  omitted  from  the  warrant  of  ex- 
tradition. In  February,  1877,  before  Hawes  was  surrendered, 
Sir  Edward  Thornton  called  at  the  Department  of  State  and 
informed  Mr.  Fish  that  friends  of  the  fugitive  had  represented 
to  Lord  DuiTerin,  then  Governor-General  of  Canada,  that  his 
extradition  was  really  sought  in  order  that  he  migiit  be  tried 
for  embezzlement.^    Acting  upon  this  information,  as  well  as 

induce  Mr.  Washburn,  then  minister  of  the  United  States  in  Paris,  to  stipulate 
that  the  fugitive  should  not  be  tried  for  any  other  offence  than  that  for  which  he 
was  extradited.  Mr.  Washburn  declined  to  make  the  stipulation  on  the  ground 
that  he  had  no  authority  to  do  so.  M3S.  Desp.  Franco,  vol.  liL  The  applica- 
tion for  Lagrave's  surrender  was  no  doubt  promoted  both  in  France  and  in  the 
United  States  by  his  creditors,  who  afterwards  sought  to  take  improper  advantage 
of  his  extradition.  But  this  does  not  show  that  the  French  government,  upon 
which  a  formal  requisition,  fully  disclosing  the  charge,  was  made,  was  imposed 
upon.  Judge  Fancher  seems  to  have  assumed  that  there  must  have  been  impo- 
sition, because  the  charge  was  not  buiiglary  at  common  law,  which  he  held  to  be 
the  offence  contemplated  by  the  treaty.  Such  an  assumption  must  be  regarded 
as  somewhat  violent. 

1  Supm,  §  151. 

'  Since  the  case  of  Winslow  the  British  government  has  asked  for  no  guaran- 
tees. May  25,  1881,  Sir  Edward  Thornton  wrote  to  the  Department  of  State  en* 
closing  copies  of  a  dispatch  and  other  papers  from  the  Governor-General  of  Canada, 
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upon  reports  of  a  similar  character  from  other  sources,  Mr. 
Pish,  on  the  7th  of  March,  1877,  addressed  a  letter  to  Gover- 
nor McCrcery  of  Kentucky,  referring  to  the  Winslow  contro- 
versy, and  urging  the  importance  of  avoiding  any  ground  for 
the  charge  that  the  prosecution  for  forgery  was  instituted  in 
order  that  the  extradition  of  the  prisoner  might  be  obtained  for 
trial  for  another  offence.^     Letters  of  similar  purport  were 

in  relation  to  the  case  of  Joel  M.  Vanarsdalen,  who  had  been  surrendered  from 
Canada  on  a  charge  of  forgery.  Yanarsdalen  had  presented  to  the  Governor- 
General  a  petition,  stating  that  he  apprehended  that»  if  surrendered,  he  should  be 
tried  for  an  offence  other  than  that  on  which  his  extradition  was  denuinded,  and 
asking  that  a  guarantee  be  exacted  from  the  United  States.  In  a  letter  to  the 
Harquis  of  Lome  from  the  Secretary  of  State  of  Canada,  dated  May  19,  1881,  it 
was  stated  that  the  prisoner  had  been  informed  that  it  had  been  "  decided  not  to 
require  from  the  United  States  authorities  any  such  agreement,  this  decision  being 
in  accordance  with  the  final  action  of  the  Imperial  government  in  the  Winslow 
case."  May  27,  1881,  Mr.  Blaine,  acknowledging  the  receipt  of  Sir  Edward's 
note  of  the  25th  instant,  expressed  appreciation  of  the  prompt  action  of  Her  Ma- 
jesty's government  '*  in  giving  effect  to  the  mutual  understanding  of  the  two  gov- 
ernments in  relation  to  the  question  raised  on  l)ehalf  of  the  accused."  MSB.  Dept. 
of  State.  On  the  24th  of  October,  1881,  Mr.  Victor  Dmmmond,  British  charg^ 
d'affaires,  wrote  to  the  Department  of  State  that  the  same  decision  as  in  the  case 
of  Yanarsdalen  had  been  made  in  the  case  of  one  Brown,  surrendered  from  Canada, 
on  a  charge  of  murder  at  Buffalo,  New  York.  On  the  10th  of  February,  1888, 
Mr.  West,  British  minister,  transmitted  to  the  Department  of  State  certain  docu- 
ments and  correspondence  forwarded  by  the  Governor-General  of  Canada,  by  which 
it  appeared  that  the  decision  in  the  cases  of  Yandarsdalen  and  Brown  had  been 
followed  in  the  case  of  one  Hall.  On  the  Slst  of  March,  1885,  Mr.  West  enclosed 
to  the  Department  certain  papers  from  the  Governor-General  of  Canada,  by  which 
it  appeared  that  in  the  case  of  one  Williams,  charged  with  forgery  and  the  utter- 
ance of  forged  paper  in  the  State  of  Nebraska,  Judge  Hughes,  of  the  county  court 
of  Elgin  County,  Ontario,  before  whom  the  prisoner  was  examined,  wrote  to  the 
Minister  of  Justice  expressing  apprehension  that,  from  the  evidence  before  him, 
Williams  would,  if  surrendered,  be  tried  for  another  than  the  extradition  offence. 
The  Minister  of  Justice,  in  view  of  the  previous  decisions,  in  due  time  issued  a 
warrant  of  surrender.  The  Department  of  State  sent  a  copy  of  the  British  min- 
ister's communication  to  the  Governor  of  Nebraska,  and  so  informed  the  minister. 
MSS.  Dept  of  State.  It  will  be  seen  that  the  Canadian  authorities  opposed  the 
course  of  the  Imperial  government  in  seeking  to  exact  guarantees  in  the  Winslow 
case. 

1  After  referring  to  the  Winslow  case,  Mr.  Fish,  in  the  letter  above  referred  to, 
said  :  —  . 

' '  During  the  rorrespondence  on  this  subject  with  Great  Britain,  the  United 
States  maintained  that  the  treaty  and  the  practice  between  the  two  countries 
woold  allow  the  prosecution  for  an  offence  distinct  from  that  for  which  he  was 
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addressed  to  the  governor  by  Mr.  Evarts,  Secretary  of  State, 
March  22, 1877,  and  by  Mr.  F.  W.  Seward,  Acting  Secretary 
of  State,  June  1,  1877.  The  attorney-general  of  Kentucky 
caused  two  of  the  charges  of  forgery  to  be  dismissed  ;  on  the 
remaining  two  Hawes  was,  in  June,  1877,  tried  and  acquitted. 
He  was,  however,  held  in  custody  on  the  other  cliarges  of 
uttering  forged  paper  and  embezzlement,  which  were  pending 
against  him  before  his  extradition,  and  one  of  the  indictments 
for  embezzlement  was  set  down  to  be  tried  on  the  6th  of  the 
succeeding  July.  Further  action  was  postponed  from  time  to 
time  until  August  21, 1877,  when  Hawes  presented  to  Judge 
Jackson,  sitting  in  the  Kenton  criminal  court,  an  affidavit  set- 
ting forth  the  facts  in  relation  to  his  surrender.  Judge  Jack- 
son, after  an  exhaustive  discussion  of  the  subject,  ordered 
^^  that  the  cases  of  the  Commonwealth  of  Kentucky  v.  Smith 
N.  Hawes,  for  embezzlement,  and  for  uttering  forged  instru- 
ments with  intent,  &c.,  bo  continued,  and  be  not  again  placed 
on  the  docket  for  trial,  and  that  said  Hawes  be  not  held  in 
custody  until  the  further  order  of  this  court."  From  this  or- 
der the  commonwealth  took  an  appeal,  upon  which  a  decision 
was  rendered  by  the  Court  of  Appeals  of  Kentucky  on  the  17th 
of  April,  1877.  The  court  held,  as  Judge  Jackson  had  done, 
that  the  treaty  of  1842  was  a  supreme  law  of  the  land,  binding 
upon  all  courts.  State  and  Federal,  and  that  it  by  implication 
excluded  the  trial  of  a  criminal  surrendered  under  it  for  any 

sarrendered.  At  the  same  time  the  government  has  admitted  that  the  proceed- 
ings must  not  be  a  mere  pretence  to  obtain  possession  of  the  prisoner ;  ami  in  the 
case  of  Ijawrence,  who  was  being  proceeded  against  in  the  Ftnleral  court,  the  Presi- 
dent directed  that  he  should  first  be  placed  on  tiial  for  the  particular  offence  with 
which  he  was  charged,  with  a  bona  fide  effort  to  convict  him  of  this  offence,  before 
any  question  of  further  prosecution  was  considered. 

**  I  respectfully  suggest  to  your  Excellency  whether  such  should  not  be  done 
in  this  case,  to  do  away  with  all  idea  that  the  extradition  proceeding  was  a  pre- 
tence to  obtain  the  prisoner.  Should  this  be  done,  and  the  question  of  a  further 
prosecution  be  presented,  it  will  rest  with  the  authorities  of  your  State  as  to  what 
should  be  done,  although  discussion  and  question  may  ensue,  and  the  authorities 
of  Great  Bntain  may  give  notice  to  terminate  the  treaty  should  a  trial  take  place 
for  any  other  offence. 

**  Upon  this  point  I  do  not  derire  to  proffer  any  advice  or  soggestiona  at  this 
time."    MSB.  Dept.  of  State. 
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offence  other  than  that  on  which  he  was  extradited,  until  he 
had  had  an  opportunity  to  return  to  the  jurisdiction  of  the  sur- 
rendering government.  It  was  not,  it  was  held,  a  personal 
right  of  the  accused  that  the  court  was  asked  to  protect,  but 
an  international  engagement,  which  had  the  force  of  law  in 
the  United  States.^ 

§  160.  Casa  of  Blandford.  —  In  1880,  one  Blandford  was  in- 
dicted in  the  district  of  Tavis  County,  Texas,  for  the  embezzle- 
ment of  a  sum  of  money  from  the  Austin  (Tex.)  Home  Building 
and  Loan  Association.  He  pleaded  to  the  jurisdiction  of  the 
court  that  ho  was  extradited  from  Mexico  on  a  charge  of  theft 
of  the  same  money,  and  that  he  could  be  tried  only  on  that 
charge.  The  State  moved  on  several  grounds  to  strike  out 
this  plea.  The  county  court  sustained  the  motion,  and  the 
appellant  was  tried  and  convicted.  A  motion  for  a  new  trial 
was  refused,  and  final  judgment  entered.  From  this  judgment 
the  defendant  appealed.  Hurt,  J.,  delivering  the  opinion  of 
the  court,  held  that  the  treaties  between  the  United  States  and 
foreign  nations  were  a  part  of  the  supreme  law  of  the  land  and 
obligatory  upon  the  courts  of  the  States ;  and  that,  under  a 
proper  construction  of  the  treaty  between  the  United  States 
and  Mexico,  the  defendant  could  not  be  legally  called  upon 
to  answer  for  any  other  crime  than  that  for  which  he  was 
extradited.' 

§  161.  Case  of  'Watts.  — Tlie  next  case  in  which  the  ques- 
tion of  trial  for  other  than  the  extradition  offence  was  dis-^ 
cussed,  was  that  of  Watts,  decided  by  Judge  Hoffman,  of  the 
United  States  district  court  of  the  Southern  District  of  Cali- 
fornia, in  November,  1882.®  The  prisoner,  having  been  ar- 
raigned upon  three  indictments,  interposed  a  plea  to  the 
jurisdiction  of  the  court,  setting  forth  that  he  had  been  ex- 
tradited by  Great  Britain  at  the  request  of  the  United  States 

1  Com.  V,  Hawes,  13  Bash,  697.  For  decision  of  Judge  Jackson,  see  6  Am. 
Ijkw  Rec.  97. 

3  Blandford  v.  The  State,  10  Tex.  App.  627  ;  1881.  The  court  cited  Com.  v. 
Hawes,  Barley's  Case,  Ham  v.  State.  The  last  case  was  really  not  an  authority, 
Imt  obiter,  on  the  particular  point  in  question.  See  tahle  of  cases  and  sections 
there  refen-cd  to. 

•  14  Fed.  Rep.  130. 
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on  different  charges  from  those  alleged  in  the  indictments  on 
which  he  was  called  to  plead ;  that  the  offences  charged  in 
the  indictments  were  not  mentioned  in  the  treaty  between  the 
United  States  and  Great  Britain ;  and  that  he  ought  not  to 
be  restrained  of  his  liberty,  except  to  answer  the  charges  on 
which  he  was  extradited.  To  this  plea  the  United  States  de- 
murred. Judge  Hoffman  said  that  the  validity  of  the  prison- 
er's contention  depended  upon  the  solution  of  two  questions: 

(1)  What  was  the  true  construction  of  the  tenth  article  of  the 
treaty  between  the  United  States  and  Great  Britain  of  1842  ? 

(2)  How  far  were  the  judicial  tribunals  of  the  United  States 
and  of  the  States  required  to  take  cognizance  of,  and  in  proper 
cases  to  give  effect  to,  treaty  stipulations  between  the  United 
States  and  foreign  powers.  At  the  outset  the  learned  judge 
laid  down  two  principles  as  incontrovertible  :  (1)  That,  what- 
ever may  have  been  the  speculative  views  taken  by  American 
jurists  as  to  the  duty  of  sovereign  states,  on  grounds  of  comity 
or  of  the  laws  of  nations,  in  respect  of  the  delivery  up  of  fugi- 
tives from  justice,  it  had  long  been  the  established  rule  in  the 
United  States  neither  to  grant  nor  to  ask  for  extradition  ex- 
cept in  pursuance  of  an  express  convention.^  (2)  That,  con- 
trary to  the  general  doctrine,  in  the  United  States  a  treaty  is 
part  of  the  law  of  the  land,  and  is  consequently  to  be  regarded 
by  the  courts  as  equivalent  to  an  act  of  the  legislature  when- 
ever it  operates  of  itself  without  the  aid  of  any  legislative  pro- 
vision.^ ^'  It  results,"  said  Judge  Hoffman,  ^^  as  a  necessary 
consequence  of  the  duty  imposed  on  the  courts  to  respect  and 
obey  the  stipulations  of  a  treaty  as  the  supreme  law  of  the 
land,  that  they  are  also  charged  with  the  duty  of  determining 
its  meaning  and  effect,  and  this  duty  they  must  conscientiously 
and  firmly  perform,  even  though  the  construction  they  feel 
compelled  to  give  it  should  differ  from  that  given  to  it  by  the 
political  branch  of  the  government."  Referring  to  the  con- 
troversy between  Mr.  Fish  and  Lord  Derby  in  the  Wiuslow 

^  On  this  point  he  cited  6  Op.  A.-G.  431 ;  Com.  v.  Hawes,  9upra,  {  159  ; 
Holmes'  Case,  14  Pet.  593  ;  Wheaton's  Int  lAVf,  233. 

^  On  this  point  he  cited  Foster  v,  Neilson,  2  Pet  253,  Marshall,  C.  J.  ;  Com. 
V,  HaweSy  suprck,  §  159. 
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case,^  Judge  Hoffman,  after  citing  various  publications^  held 
that  the  position  of  Lord  Derby  in  his  letter  to  Colonel  Hoff- 
man, of  June  30, 1876,  was  abundantly  sustained.  As  to  the 
treaty  itself,  he  held  that  the  principle  of  expressio  uniu%  ex- 
clusio  eft  cUterius  applied,  and  quoted  from  the  message  of 
President  Tyler  in  communicating  the  treaty  to  Congress. 
He  also  held  that  the  legislation  both  of  the  United  States,  in 
the  Act  of  1848,  and  of  Great  Britain,  in  section  8  of  the  Act 
of  Parliament  of  1843,  had  practically  construed  the  treaty  in 
the  same  way.  And  after  citing  and  criticising  the  authorities, 
he  overruled  the  demurrer. 

§  162.  Case  of  Vanderpool  and  Jones.  —  The  question  next 
came  up  in  the  case  of  Vanderpool  and  Jones,  extradited  from 
Canada  to  the  United  States  in  1881,  on  a  charge  of  forgery, 
in  Butler  County,  State  of  Ohio.  Upon  being  arraigned  in  the 
proper  court  in  Butler  County,  after  their  surrender,  they 
pleaded  guilty  to  an  indictment  charging  the  offence  for  which 
they  were  delivered  up,  and  were  each  sentenced  to  serve  a 
year  in  the  penitentiary.  Before  the  expiration  of  this  sen- 
tence, they  were  served  with  a  warrant  of  arrest  to  answer  an 
indictment  found  in  Belmont  County,  in  the  same  State,  for 
another  foi^gery  committed  previously  to  their  flight  and  ex- 
tradition. Having  been  arraigned  in  the  Belmont  county 
court  upon  this  indictment,  they  pleaded  the  facts  in  regard 
to  their  surrender,  and  claimed  that  until  a  reasonable  time 
had  elapsed  after  the  expiration  of  their  sentence,  they  could 
not  be  tried  for  another  offence.  To  this  plea  the  prosecu- 
tion demurred.  The  court  overruled  the  demurrer,  and 
granted  a  stay  of  proceedings  until  the  defendants  should 
have  had  reasonable  opportunity,  after  discharge  from  im- 
prisonment, to  return  to  Canada,  if  they  desired  to  do  so. 
To  this  decision  the  State  sought  to  except,  and  the  case 
came  before  the  Ohio  supreme  court.  A  decision  was  ren- 
dered in  1885,  Chief  Justice  Johnson  delivering  the  opinion 
of  the  court.  He  said  that  while  authority  was  not  wanting 
to  support  the  decisions  in  the  cases  of  Caldwell  and  Law* 
rence,  yet  those  decisions  ignored  the  provisions  of  sect.  2, 

1  Supra,  S  150. 
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art.  6y  of  the  Federal  Constitution,  that  ^^  all  treaties  made, 
or  which  shall  be  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land,  and  the  judges 
of  every  State  shall  be  bound  thereby .''  He  said  that,  if  the 
abuse  of  extradition  proceedings,  under  the  treaty,  was  an  of- 
fence for  which  the  surrendering  government  alone  could 
complain,  the  remedy  was  totally  inadequate,  and  the  treaty 
might  be  rendered  wholly  nugatory.     Continuing,  he  said :  — 

'^  When,  as  in  the  present  case,  the  surrender  is  to  one  of  the 
States  of  the  United  States,  the  prisoner  passes  beyond  the  con- 
trol of  the  Federal  government  and  into  that  of  this  State.  Upon 
complaint  made  by  the  British  government  to  the  Federal  govern- 
ment of  an  abuse  by  the  State  of  Ohio,  of  the  process  under  the 
treaty,  the  Federal  government  could  only  answer,  as  it  has  done 
in  many  instances  heretofore,  that  under  our  sj'stem  of  State  and 
Federal  government,  the  latter  is  powerless  to  control  the  State 
authorities.  If  the  right  nnder  the  treaty  to  be  protected  from 
other  prosecutions  can  only  be  enforced  by  the  surrendering  na- 
tion by  protest  or  otherwise  against  the  one  making  the  demand, 
that  is,  if  it  is  not  a  question  cognizable  in  the  courts,  it  is  of  little 
value  under  our  system  of  Federal  and  State  governments." 

The  court  held  that  the  treaty,  by  enumerating  certain 
offences,  excluded  demands  in  all  others,  and  that  to  secure  the 
extradition  of  a  person  under  it  for  one  offence  and  then  try 
him  for  another,  '^  would  be  not  only  a  breach  of  good  faith 
by  the  demanding  government,  but  a  violation  of  the  right  of 
asylum  in  favor  of  the  accused  guaranteed  by  the  treaty."  * 

1  state  V.  Yanderpool,  39  Ohio  State,  237.  The  court  also  referred  to  the  lan- 
gnage  of  sections  5272  and  5275  of  the  Revised  Statutes  of  the  United  States  as  a 
legislative  interpretation  of  the  treaty  to  that  effect.  Referring  to  the  Winslow 
correspondence,  the  court  said :  — 

'*  if  if  he  conceded  that  the  United  States  asserted  the  right  to  retain  an  extra- 
dited prisoner,  and  try  him  for  another  crime,  that  claim  is  not  conclusive  upon 
the  courts.     Nothing  was  then  settled  as  to  the  true  construction  of  the  treaty. 

"  If,  as  we  hold,  the  question  is  one  of  personal  right  under  the  treaty,  as  weU 
as  of  international  law,  it  follows  that  the  courts  can  hear  and  determine  such 
light  when  it  is  inraded. 

"  Much  more  might  be  said  in  support  of  our  conclusions,  but  we  content  our- 
selves with  a  reference  to  the  following  decisions  and  discussions  on  the  subject : 
Com.  «.  Hawes,  13  Bush,  697  ;  United  States  v.  Watts,  U  Fed.  Bep.  130  ;  Letter 
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This  case,  while  pending  before  the  courts  of  Ohio,  was  made 
the  subject  of  inquiry  by  the  British  minister,  but  no  contro- 
versy was  raised.^ 

§  168.  Caae  of  Mmer.  —  Wholly  at  variance  with  the  course 
of  the  decisions  rendered  since  the  case  of  Winslow,  is  that 
pronounced  by  Judge  Acheson,  in  the  circuit  court  of  the 
United  States  for  the  Western  District  of  Pennsylvania,  in 
the  case  of  one  Miller,  who  appeared  before  the  court  as  a 
petitioner  for  a  writ  of  habeas  corpus.^  It  appeared  that  in 
December,  1881,  the  petitioner,  who  was  then  undergoing  a 
sentence  of  imprisonment  for  seven  years  in  the  Western 
Penitentiary  of  Pennsylvania  for  burglary,  escaped  to  Canada. 
Burglary  not  being  an  extradition  crime,  the  fugitive  was 
charged  with  robbery  and  assault  with  intent  to  commit  mur- 
der, upon  which  charges  he  was  on  March  11, 1882,  surren- 
dered. He  was  then  taken  back  to  the  Western  Penitentiary 
of  Pennsylvania.  Bills  of  indictment  against  him  for  the 
charges  on  which  he  was  extradited  were  ignored  by  the 

of  Wm.  Beacli  Lawrence  on  Extradition,  19  Alb.  L.  J.  829 ;  North  Am.  Rev., 
May  1888,  page  497,  title  *  Extradition ' ;  Wliart.  Crini.  PI.  k  Pr.  §§  88-57,  and 
caaes  noted  ;  Blandford  v.  State,  10  Tex.  627 ;  Matter  of  Cannon,  47  Mich.  481 ; 
Spear  on  Extradition,  eh.  4  pp.  65-74 ;  10  Am.  Law  Key.  617 ;  Compton,  Anlt 
&  Co.  V.  Wilder,  40  Ohio  St  130." 

^  In  a  note  to  the  British  minister,  in  reply  to  two  of  his  notes  of  the  10th  and 
12th  of  March,  1888,  respectively,  Mr.  Frelinghnysen,  Secretary  of  State,  said  :  — 

'*  The  possible  question  invoWed  in  this  case  —  but  which  is  not  stated  in  your 
note  —  was  a  subject  of  discussion  between  this  government  and  that  of  Great 
Britain  in  1876,  growing  chiefly  out  of  the  case  of  Winslow,  whose  surrender  was 
sought  on  a  charge  of  foigery,  but  inyolving  also  the  cases  of  Brent  and  Gray.  As 
without  doubt  you  are  familiar  with  that  correspondence,  I  need  not  do  more  than 
thus  advert  to  it  generally.  The  settlement  of  the  question  then  reached  by  the 
mutual  agreement  of  the  two  governments,  and  which  is  expressed  in  the  note  of 
the  British  minister.  Sir  Edward  Thornton,  of  the  27th  October,  1876,  to  my  pre- 
decessor, Mr.  Fish,  and  the  latter*s  reply  to  Sir  Edward  of  the  SOth  of  the  same 
month,  has  been  maintained  in  practice  by  both  governments  ever  since. 

"  The  President  deems  it  his  duty  to  adhere  to  the  understanding  then  reached 
until  there  shall  be  either  a  modification  of  Article  10  of  the  Treaty  of  1842,  or  a 
new  treaty  on  the  subject  of  extradition  shall  have  been  concluded  between  the 
two  governments  ;  and  he  sees  no  reason  therefore  for  interfering  with  the  coune 
of  justice  in  Ohio  in  this  case."  Mr.  Frelinghuysen  to  Mr.  West,  March  16, 1888 ; 
MSS.  Dept  of  State. 

*  Inrt  Miller,  28  Fed.  Bep.  32. 
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grand  jury,  and  the  return  of  the  warden  of  the  penitentiary 
to  the  writ  of  habeas  corpus  Bet  up,  as  his  authority  for  hold- 
ing the  prisoner,  the  latter's  commitment  to  the  penitentiary 
under  his  sentence  for  burglary.  The  petitioner  alleged  that 
he  was  entitled  to  his  discharge  under  the  ti'eaty  of  1842,  and 
also  because  the  informations,  on  which  the  demand  for  his 
surrender  for  burglary  and  assault  with  intent  to  commit 
murder  was  based,  were  prepared  as  a  mere  pretext  to  secure 
his  surrender  for  detention  under  his  conviction  of  the  crime 
of  burglary.  The  case  was  decided  by  Judge  Acheson  on  the 
18th  of  February,  1885.  Reviewing  the  cases  of  Watts,^ 
Hawes,2  Vanderpool,'  Caldwell,*  Lawrence,^  and  Adriance  v. 
Lagrave,^  he  held  that,  in  the  absence  of  an  express  stipula- 
tion imposing  a  restraint  upon  the  i*eceiving  government,  an 
intention  was  not  to  be  imputed  to  the  contracting  parties  to 
exempt  a  surrendered  fugitive  from  punishment  for  an  offence, 
I'egarded  by  the  laws  of  both  countries  as  a  gross  crime,  of 
which  he  had  previously  been  duly  convicted.  Judge  Acheson 
said  that  the  question  whether  the  treaty  of  1842  prohibited 
the  trial  of  an  extradited  person  for  an  offence  not  specified 
in  the  proceedings  or  enumerated  in  the  treaty,  must,  upon 
the  authorities  above  cited,  be  regarded  as  still  open,  while 
the  precise  question  before  the  court  seemed  to  be  altogether 
new.  As  to  the  contention  that  the  proceedings  by  which  the 
extradition  was  obtained  were  not  in  good  faith,  he  said  that 
this  question  might  have  been  open  to  the  petitioner  when 
before  the  Canadian  courts.  But  he  could  acquire  no  rights 
against  the  claims  of  justice  by  flight  to  a  foreign  jurisdiction ;  ^ 
and,  havmg  been  surrendered,  it  was  not  for  him  to  raise  the 

1  Supra,  §  161.  '  Supra,  %  159. 

s  Supra,  §  162.  *  Supra,  §  156. 

»  Supra,  §  151.  «  Infra,  §  180. 

Y  Citing  State  v.  Brewster,  7  Yt.  118  ;  Bow's  Case»  18  Pa.  St  87.  In  the  case 
of  the  People  v.  Gray,  decided  by  the  Supreme  Court  of  California  in  1884  (5  Pac. 
Rep.  240),  it  was  contended  in  behalf  of  the  defendant,  who  had  been  extradited 
from  Mexico  on  a  charge  of  embezzUng  public  moneys,  that  he  could  not  be  tried 
oa  any  other  charge  than  that  upon  which  he  was  surrendered.  The  court,  coo- 
carred  in  this  view,  but  held  that  the  offence  for  which  the  defendant  waa  tiied 
was  that  for  which  he  was  delivered  up. 
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questioii  of  good  faith  before  the  tribunals  of  his  own  country. 
His  discharge  was  accordingly  denied. 

§  164.  Cas«  of  Hlbbs.  —  In  the  case  of  Hibbs,  decided  by 
Judge  Deady  of  the  district  court  of  the  United  States  for  tbe 
District  of  Oregon,  on  a  writ  of  habeas  corpus^  on  the  4th  of 
February,  1886,  the  course  of  the  later  decisions  was  resumed. 
The  facts,  as  stated  in  the  report  of  the  case,  are  that  on 
July  27,  1885,  John  J.  Murphy,  a  postal  inspector  of  the 
United  States,  made  a  complaint  at  Victoria,  British  Colum- 
bia, before  the  Hon.  Mr.  Justice  Crease,  of  the  supreme  court 
of  that  province,  charging  Isaac  N.  Hibbs,  the  prisoner,  with 
the  crime  of  forging  and  uttering  at  Lewiston,  Idaho,  while 
acting  as  postmaster  there,  postal  money-order  22,768,  with 
intent  to  defraud  the  United  States.  On  July  29th  the  same 
person  made  another  complaint  before  the  same  judge,  in 
which  he  charged  Hibbs  with  forging  and  uttering  at  the 
same  place,  and  while  so  acting  as  postmaster,  thirty-five 
other  postal  money-orders,  including  and  between  the  num- 
bers 22,647  and  22,810.  After  an  examination  of  the  dase, 
Mr.  Justice  Crease  held  the  prisoner  for  extradition  under  the 
tenth  article  of  the  treaty  of  1842,  on  all  the  charges  made 
against  him,  as  appeared  by  the  judgment  which  he  delivered, 
and  to  which  he  referred  in  his  report  to  the  Minister  of 
Justice.  From  the  judgment  of  Mr.  Justice  Crease  it  also 
appeared  that  Hibbs,  as  postmaster,  wrote  letters  of  advice  to 
the  postmasters  at  the  several  offices  on  which  the  orders 
were  drawn,  stating  that  they  were  purchased  by  J.  G.  Wilson 
and  W.  H.  Dent  (two  fictitious  persons,  so  far  as  appeared), 
and  were  payable  to  certain  designated  banks,  to  which  he, 
at  the  same  time,  wrote  letters,  in  the  names  of  the  fictitious 
purchasers,  enclosing  the  orders  and  asking  that  they  be  col- 
lected, and  the  funds  remitted  to  the  writer  in  a  registered 
letter,  directed  to  Pierce  City,  Idaho.  This  being  done,  the 
packages  passed  through  Hibbs'  office  at  Lewiston,  and  were 
taken  out  by  him  and  the  contents  converted  to  his  own  use. 
He  confessed,  when  arrested,  to  have  obtained  by  this  means 
over  »20,000. 

On  September  10, 1885,  an  application  for  a  writ  of  habeas 
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corpus  having  been  made  to  the  supreme  court  of  British 
Columbia,  and  refused,  the  Minister  of  Justice  of  the  Do- 
minion of  Canada  issued  a  warrant  for  Hibbs'  extradition  for 
forgery.  Hibbs  was  accordingly  brought  from  Canada  to 
Lewiston,  Idaho,  and  placed  in  custody  for  trial  in  the  district 
court  for  Nez  Perces  County.  On  November  20,  1886,  the 
grand  jury  found  four  indictments  against  him,  viz.,  (1)  For 
forging  order  No.  22,773  ;  (2)  for  forging  order  22,768 ;  (3) 
for  forging  order  22,770,  and  for  uttering  the  same ;  (4)  for 
forging  order  22,771,  and  a  letter  of  advice  of  the  same  num- 
ber. It  was  also  alleged  in  indictments  1  and  2  that  the  de- 
fendant falsely  signed  and  issued  a  letter  of  advice  in  each  of 
those  cases.  Hibbs  was  arraigned  on  each  of  the  four  indict- 
ments. A  plea  to  the  jurisdiction  in  indictment  1  was  inter- 
posed, which  was  argued  and  considered  as  a  plea  to  the  other 
three  indictments  also.  This  plea  set  forth  the  circumstances 
of  the  arrest  and  extradition  substantially  as  above  stated,  but 
averred  that  the  extradition  charge  was  the  forging  and  utter- 
ing of  order  22,768,  and  no  other.  The  court  overruled  the 
plea.  On  December  8th  a  plea  of  "  not  guilty"  was  entered 
in  each  case,  and  by  consent  of  counsel  indictments  2,  3  and 
4  were  consolidated  for  the  purposes  of  trial.  This  commenced 
on  the  following  day,  and  ended  on  the  16th  with  a  verdict  of 
not  guilty,  as  charged  in  the  indictment,  ^'  of  uttering  order 
22,770,"  or  "  of  forging  order  22,771 ; "  as  to  the  charge  of 
forging  order  22,768,  the  jury  were  unable  to  agree.  The  court 
thereupon  discharged  them  from  the  further  consideration  of  the 
case,  and  remanded  the  prisoner  into  custody.  On  December 
21st  pursuant  to  an  order  of  the  Attorney-Oeneral  of  the  United 
States,  the  United  States  marshal  for  Idaho  took  Hibbs  from 
the  jail  at  Lewiston  for  the  purpose  of  conveying  him  to  the 
penitentiary  at  Boise,  Idaho,  for  safe-keeping.  On  his  way 
the  marshal  was  required  to  pass  through  a  portion  of  Uma- 
tilla County,  Oregon,  where  he  was  served  with  the  writ  of 
habeas  corpus.  It  was  contended  for  the  prisoner  that  on  the 
face  of  the  warrant  of  extradition,  it  appeared  that  he  was 
surrendered  for  one  forgery  only,  without  specifying  what 
one,  and  that  this  must  be  taken  to  be  the  one  on  which  he 
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was  indicted  and  found  not  guilty ;  and  that,  assuming  that 
he  could  be  tried  only  for  the  extradition  offence,  he  was  ille- 
gally restrained  of  his  liberty.  The  warrant  of  extradition 
merely  recited  that  Hibbs  was  "  accused  of  the  crime  of  for- 
gery within  the  jurisdiction  of  the  United  States."  To  deter- 
mine the  meaning  of  this,  the  court  said  it  was  proper  to 
consider  the  circumstances  under  which  the  warrant  of  extra- 
dition was  issued.  These  could  best  be  shown  by  the  prelim- 
inary proceedings,  from  which  it  appeared  that  the  prisoner 
wds  held  by  the  committing  magistrate  on  thirty-nine  distinct 
charges  of  forgery,  which  were  certified  to  the  Minister  of 
Justice  for  a  warrant  of  extradition ;  and,  the  warrant  being 
general  in  its  terms,  it  must  be  construed  as  a  surrender  on 
all  the  charges.  But  counsel  for  the  prisoner  further  con- 
tended that  he  could  not  be  legally  held  on  any  process  issued 
on  the  indictments  above  described,  since  they  were  void  for 
the  following  reasons :  (1)  A  person  extradited  under  the 
treaty  of  1842  for  one  offence  cannot  be  charged  with  or  tried 
for  anotlier;  (2)  the  crime  charged  in  the  indictments  was 
not  forgery  under  the  law  of  the  United  States.  The  court, 
after  reviewing  the  authorities,^  concluded  that  the  prisoner 
could  not  lawfully  be  held  and  prosecuted  for  the  crime  of 
uttering  any  of  the  money-orders;  since,  although  he  was 
charged  with  the  crime  of  uttering  them  before  the  commit- 
ting magistrate  in  Victoria,  he  was  neither  committed  nor 
surrendered  therefor,  but  solely  for  the  crime  of  forgery.^ 

§  165.  Case  of  Rausoher.  —  In  December,  1886,  the  question 
was  finally  decided  by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  William  Rauscher.^  Rauscher  was  indicted  in 
the  circuit  court  of  the  United  States  for  the  Southern  District 

1  The  court  cited  United  States  «.  Caldwell,  8  Blatcbf.  131  (1871) ;  United 
States  V.  Lawrence,  13  Id.  295  (1876) ;  Adriance  v.  Lagrave,  59  N.  Y.  110  (1874); 
Com.  V.  Hawes,  13  Bush,  697  (1878) ;  United  States  v.  Watts,  8  Sawy.  370 ;  s.  c. 
14  Fed.  Rep.  130  (1882) ;  State  v,  Vanderpool,  89  Ohio  SL  273  (1883)  ;  and  JSx 
parte  Eer,  18  Fed.  Rep.  167  (1883). 

.  *  Ex  parU  Hibbs,  26  Fed.  Rep.  422.  The  case  of  Ex  parU  Eer,  cited  by 
Jadge  Deady,  was  not  a  case  of  surrender  for  one  offence  and  trial  for  another, 
bat  of  kidnapping.    It  is  discnssed  hereafter. 

*  United  States  p.  Rauscher,  119  U.  S.  407. 
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of  New  York,  October  9, 1884,  under  section  5847  of  the  Be- 
vised  Statutes  of  the  United  States,  for  tlie  offence  committed 
by  him,  as  second  mate  of  the  American  ship  ^^  J.  F.  Chap- 
man," of  the  cruel  and  unusual  punishment  of  a  member  of 
the  crew,  named  Janssen,  on  the  high  seas.  On  the  trial  it 
was  proved  that  the  prisoner  was  extradited  from  England  on 
a  charge,  formulated  under  section  5389  of  the  Revised  Stat- 
utes, but  based  upon  the  same  facts,  of  murdering  Janssen. 
This  having  been  established,  prisoner's  counsel  asked  the 
court  to  direct  a  verdict  of  acquittal  on  that  ground,  which 
the  court  refused  to  do ;  and  the  prisoner  was  found  guilty. 
Motions  in  arrest  of  judgment  and  for  a  new  trial  were  made, 
and  the  two  judges  holding  the  circuit  court,  differing  in 
opinion,  certified  their  division  to  the  Supreme  Court.  They 
certified  four  questions,  which  all  hinged  on  the  main  point 
whether  the  prisoner,  having  been  extradited  on  a  charge  of 
murder  on  the  high  seas  under  section  5839  of  the  Revised 
Statutes,  could  be  held  and  tried  for  the  cruel  and  unusual 
punishment  of  a  seaman,  consisting  of  the  identical  acts 
proved  in  the  extradition  proceedings,  under  section  5847. 
Miller,  Justice,  delivered  the  opinion  of  the  court.  He  pointed 
out  the  peculiarity  of  our  Constitution  which  makes  a  treaty 
a  law  of  the  land,  and  said :  — 

^^  The  treaty  of  1842  being,  therefore,  the  supreme  law  of  the 
land,  which  the  courts  are  bound  to  take  judicial  notice  of,  and  to 
enforce  in  any  appropriate  proceeding  the  rights  of  persons  grow- 
ing out  of  that  treaty,  we  proceed  to  inquire,  in  the  first  place,  so 
far  as  pertinent  to  the  questions  certified  by  the  circuit  judges,  into 
the  true  construction  of  the  treaty.^    We  have  already  seen  that; 

^  Mr.  Lammasch,  profassor  at  the  Uniyersity  of  Vienna  and  author  of  a  work 
entitled  Ausli^ferangspflicht  und  Aaylrecht,  was  charged  by  the  Institute  of  In- 
ternational Law  at  its  session  at  Lausanne  (Annuaire  de  1'  Institut,  z.  173),  to 
make  inquiries  as  to  the  rights  of  an  extradited  person  in  the  requesting  country^ 
and  especially  whether  there  was  room  to  amend  article  26  of  the  resolutions 
adopted  at  Oxford  (Annuaire,  ▼.  p.  180).    That  article  is  as  follows  :  — 

•  "  An  extradited  person  ought  to  be  permitted  to  oppose  as  a  preliminary  objec- 
tion, before  the  tribunal  called  upon  to  judge  him  definitely,  the  irregularity  of 
the  conditions  under  which  his  extradition  was  accorded." 

(L*eztrad^  devrait  Stre  admis  k  opposer  comme  exception  pr^alable,  devant  la 
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according  to  the  doctrine  of  publicista  and  writers  on  international 
law,  the  country  receiving  the  offender  against  its  laws  fh>m  an- 

tribunal  appel^  k  le  juger  d^finiti^ement,  rirr^giiUrit^  dee  conditions  dans  les- 
quelles  1'  extradition  aundt  ^t^  accordee. ) 

In  the  dischargo  of  the  duty  committed  to  him  by  the  Institute,  Mr.  Lam- 
masch  addressed  to  its  members  and  associates  the  following  questions  :  — 

1.  Ought  an  extradited  person  to  be  permitted  to  avail  himself  of  the  circum- 
stance that  the  treaty  or  act  in  virtue  of  which  he  was  delivered  up  does  not  per- 
mit him  to  be  prosecuted  or  punished  for  an  act  other  than  that  which  formed  the 
ground  of  his  surrender  ? 

2.  Whether  an  extradited  person  ought  to  be  permitted  to  make  a  preliminary 
exception,  before  the  tribunal  called  upon  to  judge  him,  baaed  upon  the  irregularity 
of  the  conditions  under  which  he  was  surrendered,  and  in  consequence  avail  him- 
self of  the  following  objections:  (a)  that  the  crime %ith  which  he  is  charged  is  not 
among  those  enumerated  in  the  treaty ;  (6)  that,  according  to  the  laws  of  the 
extraditing  state,  the  prosecution  of  the  offence  was  prescribed  ;  {c)  that  he  is  in 
reality  a  citizen  of  that  state ;  {d)  that  the  forms  prescribed  by  its  laws  regulating 
procedure  in  extradition  were  not  observed  ;  (e)  that  his  delivery  to  the  judicial 
authorities  of  the  demanding  state  was  not  effected  by  way  of  international  extra- 
dition, but  rather  by  an  illicit  act  of  violence  or  of  deception  on  the  part  of  the 
functionaries  of  one  of  the  two  states,  &c.  ? 

3.  Whether  there  is  reason  for  modifying  the  actual  state  of  legislation  of  the 
particular  countries  of  those  addressed,  relative  to  the  questions  above  submitted  ? 

Privy  Councillor  Hartmann  and  Professor  Stork,  speaking  for  Germany,  an- 
swer the  first  question  in  the  aJQirmative.  They  hold  the  opinion  that,  according 
to  the  legislation  of  the  Grerman  Empire  (Code  of  Criminal  Procedure,  article  876), 
the  courts  can  take  notice  of  the  violation  of  a  treaty  concluded  and  published  in 
due  form.  By  a  judgment  of  the  Beichsgericht,  August  29, 1888,  pubUshed  in  the 
Preussisches  Justizministerialblatt,  1889,  No.  19,  it  is  held  that,  even  in  the  ab- 
sence of  an  express  provision,  if  it  results  from  the  spirit  of  the  stipulations  that 
the  contracting  states  have  recognized  the  principle  of  the  special  character  of 
extradition,  the  right  of  the  requesting  state  to  prosecute  ia  not  unlimited,  but  is 
confined  to  the  acts  by  reason  of  which  the  extradition  was  accorded.  The  same 
judgment  of  the  Reichsgericht  affords  an  answer,  in  principle,  to  the  second 
question.  While  taking  into  account  the  fact  that  the  treaties  do  not  create  an 
absolute  and  universal  duty  to  grant  extradition,  but  on  the  contrary  subject  it  to 
certain  formal  conditions,  the  supreme  court  of  the  German  Empire  declares  that 
the  right  to  demand  the  observance  of  those  conditions  belongs  exclusively  to  the 
government  of  the  extraditing  state,  and  that  in  no  case  can  either  the  person 
extradited  or  the  judicial  authorities  of  the  requesting  state  be  permitted  to  dis- 
OBfls  the  legality  of  the  extradition  accorded  by  the  state  on  which  the  demand  was 
made.  The  person  extradited  can  urge  before  the  German  tribunals  only  excep- 
tions based  upon  the  non-observanoe  of  the  provisions  of  the  German  law,  and  not 
of  those  of  the  law  of  the  foreign  state. 

As  to  Belgium,  Professor  Lanimasch  is  able  to  give  the  high  authority  of 
Alb^ric  Rolin,  who  cites  numerous  judgments  of  the  Belgian  courts  to  show  that 
the  first  question  should  be  answered  in  the  affirmative.    And,  as  to  the  see- 
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other  country  had  no  right  to  proceed  against  him  for  any  other 
offence  than  that  for  which  he  had  been  delivered  up." 

oud  question,  it  haa  been  decided  that  the  judicial  tribunals  should  not  inquire 
whether  the  surrendering  state  has  followed  the  formalitiea  prescribed  by  its 
laws. 

For  France  the  councillor  F^raud-Giraud  replied,  giving  the  essence  of  a  laige 
number  of  decisions  of  the  Court  of  Cassation,  as  follows  :  It  b  a  principle  that  an 
extradited  person  cannot  be  tried  for  acts  other  than  those  that  fonned  the 
ground  of  his  extradition,  and  that  he  is  regarded  as  absent  in  respect  to  all 
criminal  acts  for  which  consent  to  his  extradition  was  not  given.     But  this  prin- 
ciple is  subject  to  some  qualification  :  The  Court  of  Cassation  does  not  regard  it  as 
a  violation  of  the  principle  of  the  special  character  of  extradition,  to  judge  the 
person  surrendered  for  acts  which  gave  rise  to  his  extradition,  although  those  acts 
as  modified  in  the  course  of^he  proceedings  receive  a  different  denomination. 
That  court  has  gone  so  far  as  to  declare  that  the  person  surrendered  cannot  com- 
plain if,  although  he  was  condemned  for  two  acts,  only  one  was  involved  in  his 
extradition,  provided  his  sentence  does  not  exceed  the  penalty  applicable  to  the 
act  proved  in  the  extradition.     In  consequence  of  the  special  character  of  extradi- 
tion,  the  Court  of  Cassation  has  held  that  if,  in  the  charge  against  the  person 
extradited,  there  are  acts  for  which  his  extradition  was  authorized  and  others  not 
proved  in  it,  they  should  be  disjoined,  even  if  there  exists  a  connection  between 
them,  and  that  the  prosecution  should  be  continued  only  on  the  acts  of  which 
notice  was  given.     But,  if  the  acts  are  absolutely  indivisible,  so  that  they  cannot 
be  understood  and  judged  separately,  the  prosecution  may  include  them  all  regu- 
larly.   To  the  second  question  M.  Andr   Weiss,  also  answering  for  France,  replies 
that  it  is  held  by  the  Court  of  Cassation  that  the  accused  cannot  avail  himself  of 
irregularities  by  which  his  extradition  was  effected.    Nor  can  he  set  up  that  the 
act  for  which  he  was  surrendered  is  not  included  in  the  treaty  of  extradition  be- 
tween the  two  countries. 

Mr.  Westlake  replied  for  England  in  the  affirmative  as  to  the  firat  question, 
referring  to  the  British  extradition  act  of  1870  and  the  case  of  Pooley  o.  Wetham. 
As  to  the  second  question,  he  answered  in  the  negative  on  points  a  and  d,  although 
he  is  of  opinion  that  the  pereon  delivered  up  has  the  right  to  interpose  an  objec- 
tion to  his  prosecution  in  England,  if  he  was  arrested  on  the  soil  of  the  country 
of  refuge,  by  the  violence  or  the  fraud  of  the  agents  of  the  British  government. 
But  Mr.  Westlake  hesitates  to  concede  to  the  culprit  a  similar  right  to  except, 
where  the  violence  or  fraud  was  only  on  the  part  of  the  agents  of  the  other  state  ; 
since  it  seemed  to  be  dangerous  to  concede  to  the  authorities  of  one  of  two  states 
the  right  to  criticise  the  legality  of  the  acts  of  the  authorities  of  the  other. 

For  Sweden  and  Norway,  Messrs.  d*01ivecrona  and  Aschehoug  reply  to  the 
firat  question  simply,  "  No."  As  to  the  second  question,  they  are  both  of  opinion 
that  it  should  also  be  answered  in  the  negative. 

For  Russia,  M.  Bergbohm  did  not  furnish  very  precise  responses,  entertaining 
the  impression  that  the  Russian  tribunals  follow  implicitly,  in  such  a  case,  the 
ordera  given  by  the  Ministere  of  Justice  and  of  Foreign  Affaire. 

Most  of  those  addressed  expressed  no  opinion  as  to  what  the  law  onght  to  be. 
Only  Messra.  Alberic  Bolin  and  Weiss  replied  on  that  subject,  and  both  sustained 


LIMITATIONS  AS  TO  TBIAL,  237 

Mr.  Justice  Miller  then  refers  to  extradition  treaties  in  gen- 
eral,—  to  the  specific  enumeration  of  offences  in  them;  to 
which  enumeration,  he  says,  ^^  it  is  impossible  to  give  any  other 
interpretation  .  .  •  than  that  of  the  exclusion  of  the  right  of 
extradition  for  any  others ; "  and  proceeds  as  follows  :  "  It  is, 
therefore,  very  clear  that  this  treaty  did  not  intend  to  depart 
in  this  respect  from  the  recognized  public  law  which  had  pre- 
vailed in  the  absence  of  treaties,  and  that  it  was  not  intended 
that  this  treaty  should  be  used  for  any  other  purpose  than  to  se- 
cure the  trial  of  the  person  extradited  for  one  of  the  offences 
enumerated  in  the  treaty."  Mr.  Justice  Miller  further  said 
that  if  there  should  remain  any  doubt  ^s  to  that  construction  of 
the  treaty,  the  language  of  sections  5272  and  5275  of  the  Re- 
vised Statutes  would  be  conclusive  upon  the  courts  as  to  the 
right  of  extradited  persons.  *'  That  right,"  he  said,  "  as  we 
understand  it,  is  that  he  shall  be  tried  only  for  the  offence 
with  which  he  is  charged  in  the  extradition  proceedings  and 
for  which  he  was  delivered  up,  and  that  if  not  tried  for  that, 
or  after  trial  and  acquittal,  he  shall  have  a  reasonable  time  to 
leave  the  country  before  he  is  arrested  upon  the  charge  of 
any  other  crime  committed  previous  to  his  extradition."  Mr. 
Justice  Miller  then  examined  the  cases,^  and  said :  — 

*^  Upon  a  review  of  these  decisions  of  the  Federal  and  State 
courts,  to  which  ma}*  be  added  the  opinions  of  the  distinguished 
writers  which  we  have  cited  in  the  earlier  part  of  this  opinion,  we 
feel  authorized  to  state  that  the  weight  of  authoritj'  and  of  sound 
principle  are  in  favor  of  the  proposition,  that  a  person  who  has 

the  twenty-sixth  article  of  the  resolutions  adopted  at  Oxford.  Professor  Lam- 
masch  takes  the  opposite  view.  He  thinks  that  as  a  government  may  deliver  up 
a  fugitive  as  an  act  of  sovereignty,  and  without  reference  to  the  treaties,  it  is  not 
the  business  of  the  tribunals  of  the  demanding  government  to  inquire  whether  in 
making  the  surrender  the  treaties  were  observed,  nor  does  it  belong  to  those  tri- 
bunals to  inquire  whether  the  authorities  of  the  surrendering  country  observed  its 
laws.  "Les  droits  de  Textrad^  dans  le  pays  requ^rant,*'  par  H.  Lammasch, 
Bevue  de  droit  int.,  tom.  xxL  p.  578. 

^  He  reviewed  the  following  cases  :  United  States  o.  Caldwell,  8  Blatchf.  181 ; 
United  States  v,  Lawrence,  18  Blatchf.  295  ;  Adriance  v.  Lagrave,  59  N.  Y.  110 ; 
United  States  v.  Watts,  8  Sawy.  870 ;  Sjb  parU  Hibbs,  26  Fed.  Rep.  421 ;  Com. 
V.  Hawes,  13  Bush,  697  ;  Blandford  v.  State,  10  Tex.  App.  627 ;  State  v.  Van- 
derpool,  89  Ohio  St.  273. 
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been  brought  within  the  jurisdiction  of  the  coart  by  virtue  of  pro- 
ceedings under  an  extradition  treaty,  can  only  be  tried  for  one  of 
the  offences  described  in  that  treaty,  and  for  the  offence  with  which 
he  is  charged  in  the  proceedings  for  his  extradition,  until  a  reason- 
able time  and  opportunity  have  been  given  him,  after  his  release  or 
trial  upon  such  charge,  to  return  to  the  country  from  whose  asylum 
he  had  been  forcibly  taken  under  those  proceedings  "  ^  (pp.  429, 
430). 

Mr.  Justice  Miller  also  observes  that  the  rule  laid  down 
would  tend  to  relieve  the  executive  of  the  United  States  and 
the  State  courts  from  embarrassing  conflicts,  since,  upon  the 
principle  that  a  treaty  is  the  law  of  the  land,  the  failure  of 
the  State  tribunals  to  enforce  it  would  always  give  a  remedy, 
either  immediately  or  ultimately,  before  the  Federal  courts. 
The  opinion  of  Mr.  Justice  Miller  went  the  full  length  of  the 
rule  laid  down  in  the  British  act,  that  the  person  delivered 
shall  be  tried  only  for  the  extradition  crime  proved  by  the 
facts  on  which  he  was  surrendered.  Among  the  questions  of 
difference  certified  from  the  circuit  court  to  the  Supreme  Court, 
for  the  decision  of  the  latter,  was  the  inquiry  whether  the  re- 
fusal of  the  trial  judge  to  direct  an  acquittal,  after  it  was 
proved  that  Rauscher  was  extradited  from  Great  Britain  on  a 
charge  of  murder,  was  error,  in  view  of  the  fact  that  it  also 
appeared  that  in  the  proceedings  preliminary  to  the  issuance 
of  the  warrant  of  extradition  the  same  act  was  investigated 
and  the  same  witnesses  examined  in  relation  thereto  as  at 
the  trial.     On  this  point,  Mr.  Justice  Miller  said:  — 

**  If  the  party  could  be  convicted  on  an  indictment  for  inflicting 
cruel  and  unusual  punishment  where  the  grand  jur}*  would  not  have 
found  an  indictment  for  murder,  the  treaty  could  always  be  evaded 
b}'  making  a  demand  on  account  of  the  higher  offence  defined  in 
the  treaty,  and  then  onlj'  seeking  a  trial  and  conviction  for  the 
minor  offence  not  found  in  the  treaty.  We  do  not  think  that  the 
circumstance  that  the  same  evidence  might  be  sufficient  to  convict 

^  The  writers  referred  to  in  the  opinion  of  Mr.  Jostice  Miller  are  W.  B. 
Lawrence,  Alb.  L.  J.,  vol.  zir.  p.  85 ;  vol.  xv.  p.  224  ;  vol.  xvi.  p.  861 ;  article 
Bald  to  be  by  Judge  Lowell,  10  Am.  Law  Ksv.  617  ;  Field's  Int.  Code^  §  237» 
p.  122  ;  Spear  on  Extradition,  and  Clarke. 
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for  the  minor  ofTenoe  which  was  produced  before  the  committing 
magistrate  to  support  the  graver  charge  justifies  this  departure 
from  the  principles  of  the  treaty/'    p.  432. 

Mr.  Justice  Gray  concurred  in  the  decision  of  the  court,  but 
placed  his  concurrence  solely  upon  the  language  of  section 
6276  of  the  Revised  Statutes.     He  said  :  — 

**  Upon  the  broader  question  whether,  independently  of  any  Act 
of  Congress,  and  in  the  absence  of  any  affirmative  restriction  in  the 
treaty,  a  man  surrendered  for  one  crime  should  be  tried  for  another, 
I  express  no  opinion,  because  not  satisfied  that  that  is  a  question 
of  law,  within  the  cognizance  of  the  judicial  tribunals,  as  contra- 
distinguished from  a  question  of  international  comit}'  and  usage, 
within  the  domain  of  statesmanship  and  diplomacy."    pp.  433, 434. 

Chief  Justice  Waite  alone  dissented.  He  conceded  that  the 
treaty  was  a  part  of  the  law  of  the  land.  But  he  found 
no  restriction  either  in  it  or  in  section  6276  of  the  Revised 
Statutes  upon  the  trial  of  the  prisoner  for  another  than  the 
extradition  offence.^ 

^  The  questions  certified  to  the  Supreme  Court  were  as  follows :  — 

"  First.  The  prisoner  having  been  extradited  upon  a  chai^  of  murder  on  the 
high  seas  of  one  Jansseu,  under  section  5339  U.  S.  R.  8.,  had  the  Circuit  Court 
of  the  Southern  District  of  New  York  jurisdiction  to  put  him  to  trial  upon  an 
indictment  under  section  5347  U.  S.  B.  S.,  charging  him  with  cruel  and  unusual 
punishment  of  the  same  man,  he  being  one  of  the  crew  of  an  American  vessel  of 
which  the  defendant  was  an  officer,  and  such  punishment  consisting  of  the  identical 
acts  proved  in  the  extradition  proceedings  f 

"  Second.  Did  or  not  the  prisoner,  under  the  extradition  treaty  with  Great 
Britain,  having  been  surrendered  upon  a  charge  of  murder,  acquire  a  right  to  be 
exempt  from  prosecution  upon  the  charge  set  forth  in  the  indictment,  without 
being  first  afforded  an  opportunity  to  return  to  Qreat  Britain  f 

"  Third.  Was  it  error  on  the  part  of  the  trial  judge  to  overrule  a  plea  to  the 
Jurisdiction  of  the  court  to  try  the  indictment  under  section  6347  of  the  United 
States  Kevised  Statutes,  chaiging  the  accused  with  cruel  and  unusual  punishment 
of  one  Jausaen,  one  of  the  crew  of  a  vessel  of  which  accused  was  an  officer,  it 
having  been  established  upon  said  plea  that  the  accused  was  extradited  under  the 
extradition  treaty  with  Great  Britain,  upon  the  charge  of  murder  of  the  same 
Janssen,  under  section  5339  of  the  Unite<l  States  Revised  Statutes  f 

* '  Fourth.  Was  it  error  on  the  part  of  the  trial  judge  to  refuse  to  direct  a  ver- 
dict of  acquittal,  after  it  had  been  proven  that  the  accused  was  extradited  under 
the  extradition  treaty  with  Great  Britain,  upon  the  charge  of  murder,  it  also 
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§  166.  Effect  of  Ranscher  Case  In  Sngland.  —  The  decision 
of  the  Supreme  Court  in  the  Rauscber  case  settles  the  general 
principle  in  the  United  States,  and  in  that  sense  it  has  been 
accepted  in  England.  In  1888  the  government  of  the  United 
States  demanded  of  that  of  Great  Britain  the  surrender  of  two 
sisters  named  Woodhall,  on  charges  of  forgery,  both  against 
the  laws  of  the  United  States  and  of  the  State  of  New  York. 
Having  been  examined  at  the  Bow  Street  Police  Court,  one  of 
the  fugitives  wslq  discharged  ;  the  other,  Alice  Woodhall,  was 
committed  for  surrender.  She  applied  to  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  for  a  writ  of  habeas 
corpus^  in  order  that  she  might  be  discharged  from  custody, 
the  ground  alleged  for  the  application  being  that  no  provision 
of  law  existed  in  the  United  States,  nor  any  arrangement  with 
that  country,  as  required  by  the  British  act  of  1870,  that  the 
fugitive  should  not,  if  surrendered,  be  detained  or  tried  for 
any  offence  committed  prior  to  his  surrender,  other  than  thQ 
extradition  crime  proved  by  the  facts  on  which  the  cxtraditioji 
was  grounded.  The  application  was  heard  and  decided  pn 
the  9th  of  May,  1888,  by  Chief  Justice  Coleridge  and  Justices 
Field  and  Wills.  The  judgment  of  the  court,  which  was  de- 
livered by  the  Chief  Justice,  the  other  judges  expressing  their 
concurrence,  was  that  the  decision  of  the  Supreme  Court  in 
the  Rauscber  case,  it  being  binding  upon  all  the  courts.  Federal 
and  State,  was  equivalent  to  a  provision  of  law  made  by  the 
United  States  for  the  purpose  required  by  the  British  act.^ 

appearing  that  in  the  proceedings  preliminary  to  the  warrant  of  extradition  the 
8ame  act  was  investigated,  and  the  same  witnesses  examined,  as  at  the  trial  f " 

The  coai't  answered  the  first  question  in  the  negative  ;  the  second  and  third,  in 
the  affirmative  ;  the  fourth  was  held  to  be  immaterial. 

^  London  Times,  May  10,  1888.  When  Mr.  Finlay  was  addressing  the  court 
in  behalf  of  the  prisoner,  the  following  colloquy  occurred :  Mr.  Finlay  (as  reported 
in  the  Times)  said  that  in  1876,  the  British  government  denied  and  the  American 
government  maintained  the  right  to  try  the  extradited  prisoner  for  any  ofFenoe 
whatever,  —  that  is,  they  upheld  directly  opposite  views  of  the  law. 

Lord  OoLRRiDOE.  —  Could  such  a  question  now  arise  —  since  the  decision  of 
the  Supreme  Court  f 

Mr.  FiNLAT.  —  It  might. 

Lord  CoLERiDQB.  —  Most  distinctly  I  think  not  so ;  it  is  a  decision  of  the 
Supreme  Court  of  the  United  States.     The  Act  of  1870  only  requires  that  provi- 
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§  167.  Woodhall  CMe.  —  When  Alice  Woodhall,  whose  ease 
is  stated  in  the  preceding  section,  arrived  in  New  York,  she 
was  brought  before  a  commissioner  of  the  United  States  for 
examination  on  the  charge  of  violating  the  Federal  law  hj 
forging  transfers  of  bonds  of  the  United  States.  It  being 
shown  that  the  transfers  were  not  forged,  she  was  discharged. 
She  was  then  brought  before  Judge  Gildersleeve,  of  the  court 
of  general  sessions  of  the  peace  of  the  city  and  countj  of  New 
York,  on  a  warrant  issued  upon  an  indictment  charging  the 
forgery  of  the  endorsement  on  a  cheque,  in  violation  of  the 
laws  of  the  State  of  New  York.  A  motion  was  made  for  her 
discharge  on  the  ground  that  she  was  surrendered  bj  the 
British  government  only  upon  the  charge  of  violation  of  the 
Federal  law,  in  forging  the  bond  transfers.  On  the  hearing 
of  this  motion,  June  11, 1888,  counsel  for  the  prisoner  pro- 
duced to  the  court  a  warrant  of  the  President  to  the  marshal 

non  ahaU  be  made  by  the  law  of  the  foreign  state  "  that  the  prisoner  shall  not  be 
tried  for  any  other  offence."    Is  not  such  provision  now  made  ? 

Mr.  FiNLAY.  — The  decision  certainly  cannot  be  impugned  by  any  of  the  State 
Courts,  but  may  hereafter  be  departed  from  by  the  Supreme  Court  itself. 

Lord  CoLBitiooE.  —  Surely  that  could  not  be.  And  even  if  it  could  be,  st3^ 
as  long  as  the  judgment  remains  unreversed,  it  is  the  law  of  America,  —  just  Uk» 
a  decision  of  the  House  of  Lords  in  this  country. 

Hr.  FiNLAT.  —  It  must  be  admitted  that  the  judgment  is  now  binding  on  the 
ocmrts  of  America. 

Lord  CoLERiDOB.  ~~  Then  that  ends  the  question. 

Mr.  Justice  Field.  —  While  the  decision  remains,  it  is  binding  upon  all 
courts. 

Lord  Coleridge.  —  It  is  the  Supreme  Court  of  the  United  States  which  gvr- 
ems  all  the  courts  of  the  States,  and  can  even  determine  as  to  the  validity  of  • 
State  statute. 

Mr.  FiNLAT.  —  Or  an  Act  of  Congress,  if  beyond  the  constitutional  powers  of 
the  legislature. 

Lord  CoLRRiDOB.  —  Certainly  ;  it  is  emphatically  the  "  Supreme  "  Court 

Mr.  FiNLAY.  —  And  that  its  judgment  binds  all  the  courts  cannot  be  disputed  ; 
bat  suppose  the  prisoner  tried  for  another  offence,  and  the  question  raised  agaii^ 
the  Supreme  Court  might  differ  from  its  former  decision. 

Lord  CoLBRn>OB.  —  We  cannot  presume  that. 

Mr.  FiKLAY.  —  It  may  be  argued  that  the  law  is  otherwise. 

Lord  Coleridge.  —  Such  an  aigoment  would  be  addressed  in  vain  to  me. 

The  other  learned  judges  said  they  must  take  the  judgment  as  binding. 

Mr.  FiNLAY.  —  Then  it  would  not  be  right  to  take  up  the  time  of  the  oomt 
nifther* 

TOL.  I.  — 16 
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of  the  United  States  for  the  Southern  District  of  New  York, 
authorizing  him  to  receive  the  fugitive  and  convey  her  to  the 
United  States,  and  deliver  her  to  the  authorities  of  the  United 
States.  This  warrant,  however,  the  marshal  did  not  execute, 
and  the  prisoner  was  brought  to  New  York  in  the  custody  of 
a  British  police  officer,  who  was  invested  with  authority  for 
the  purpose  by  the  charg^  d'affaires  ad  interim  in  London. 
A  copy  of  the  warrant  of  the  charg^  d'affaires,  as  well  as  of 
tlie  extradition  warrant  issued  by  the  British  Home  Depart- 
ment, was  also  produced  to  the  court.  All  these  warrants, 
including  that  issued  by  the  President,  contained  a  general 
allegation  that  the  prisoner  was  charged  with  forgery,  and 
was  '^  a  fugitive  from  the  justice  of  the  United  States,"  but 
did  not  specify  the  offence  against  the  laws  of  the  State  of 
New  York.  On  the  other  hand,  there  were  produced  to  the 
court  the  documents  on  which  the  extradition  of  the  fugitive 
was  asked  and  granted.  They  related  to  both  charges  and, 
after  the  examination  and  commitment  of  the  fugitive,  were 
returned  to  the  Foreign  Office,  from  whence  they  were  trans- 
mitted to  the  legation  and  in  turn  to  the  Department  of  State, 
which  sent  them  to  the  United  States  district  attorney  at 
New  York.  But,  in  the  absence  of  any  formal  certification 
of  these  documents  as  those  upon  which  the  extradition  war- 
rant was  issued,  and  of  a  formal  and  authentic  official  state- 
ment that  the  warrant  was  issued  upon  both  the  charges  to 
which  they  related.  Judge  Gildersleeve  took  the  view  that  he 
would  not  be  justified  in  assuming  that  the  prisoner  was  de- 
livered up  on  the  State  as  well  as  the  Federal  charge,  and  he 
accordingly  ordered  her  to  be  released.  There  was  a  tele- 
graphic statement  from  the  charg^  d'affaires  in  London  that 
the  prisoner  was  surrendered  on  both  charges,  and,  upon  the 
strength  of  this  as  well  as  of  assurances  derived  from  other 
sources,  a  motion  was  made  in  behalf  of  the  State  for  a  post- 
ponement of  proceedings  until  a  certified  copy  of  the  record 
upon  the  examination  before  the  magistrate  in  London  could 
be  produced.  This  motion  Judge  Gildersleeve  denied,  and 
the  prisoner,  being  set  at  liberty,  at  once  returned  to  Eng- 
land.   It  is  stated  that  in  the  hearing  before  Judge  Oildersleeve 
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much  emphasis  was  laid  upon  the  fact  that  the  fugitive  was 
described  in  the  President's  warrant  to  the  marshal  as  ^'a 
fugitive  from  the  justice  of  the  United  States,"  and  that  the 
warrant  directed  her  delivery  only  to  the  authorities  of  the 
United  States.  It  may  be  admitted  that  as  the  extradition  of 
the  fugitive  was  sought  for  a  violation  of  State  as  well  as  of 
Federal  law,  it  would  have  been  better  if  the  warrant  had 
directed  her  delivery  in  the  alternative  to  the  authorities  of 
the  United  States  or  of  the  State  of  New  York,  though  the 
direction  of  her  delivery  to  the  former  alone  was  by  no  means 
conclusive  evidence  that  her  extradition  was  demanded  only  on 
the  Federal  charge.  In  reality  she  was  examined  and  com- 
mitted by  the  magistrate  in  London,  and  her  extradition  was 
demanded  and  granted,  on  both  charges.  But  no  weight 
whatever  could  properly  be  attached  to  her  description  in 
the  President's  warrant  as  a  fugitive  from  the  justice  of 
the  United  States.  In  such  a  warrant  the  fugitive  is  in- 
variably described  as  "  a  fugitive  from  the  justice  of  the 
United  States."  As  between  the  demanding  and  the  sur* 
rendering  state  extradition  is  a  purely  national  act.  Foreign 
governments  take  no  notice  of  the  question  whether  the  crimi- 
nal  act  for  which  the  surrender  of  a  fugitive  is  demanded  by 
the  government  of  the  United  States  is  an  offence  against 
State  or  against  Federal  law.  In  either  case  the  person  de- 
manded is  "  a  fugitive  from  the  justice  of  the  United  States." 
His  offence  is  described  in  the  treaties  as  having  been  com- 
mitted within  the  jurisdiction  of  the  contracting  parties.  For 
example,  in  the  treaty  with  Great  Britain,  it  is  agreed  that 
"  the  United  States  and  Her  Britannic  Majesty  "  shall  deliver 
up,  ^^  upon  mutual  requisitions  by  them,"  &c.,  persons  charged 
with  the  commission  of  certain  crimes  '^  within  the  jurisdiction 
of  either.'*  No  reference  is  made,  nor  would  any  be  proper,  to 
the  fact  tliat  certain  offences  may  be  within  the  jurisdiction 
of  the  State  courts  and  others  within  the  exclusive  jurisdiction 
of  the  Federal  courts.  So  far  as  the  foreign  government  is 
concerned,  in  a  matter  of  extradition,  the  offences  are  all 
committed  within  the  jurisdiction  of  the  United  States,  and 
the  fugitives  are  fugitives  from  the  justice  of  the  United  States. 
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Suoh  a  description  in  a  warrant  giren  to  an  agent  to  go  abroad 
and  receive  a  fugitive  is  strictly  accurate,  and  is  no  evidence 
whatever  that  the  offence  charged  is  against  Federal  law. 

§  168.  Case  of  Coy.  —  Since  the  case  of  Rauscher,  the  ques- 
tion there  adjudicated  has  been  before  the  United  States 
courts  in  Texas,  in  the  case  of  £x  parte  Goy,^  decided  hj 
Judge  Turner,  of  the  United  States  district  court  for  the 
Western  District  of  Texas,  November  80, 1887.  Juan  Coy, 
the  petitioner,  was  extradited  from  Mexico  to  Texas,  on  the 
requisition  of  an  agent  of  that  State,  on  a  charge  of  murdering 
8.  L.  Elder  and  Bud  Elder.  He  was  admitted  to  bail  on  that 
charge,  but  was  arrested  and  held  in  prison  on  a  charge  of 
murdering  one  James  Jackson.  Being  arraigned  on  this 
charge  he  pleaded  ^^  not  guilty ; "  there  was  then  a  mistrial ; 
and  afterwards  a  plea  to  the  jurisdiction  was  entered  on  the 
ground  that  he  was  not  liable  to  be  tried  on  the  charge  of 
murdering  Jackson.  Subsequently,  a  writ  of  habeas  corpus 
was  sued  out  before  a  district  court  of  Texas ;  but  this  was 
abandoned  and  the  costs  paid  by  the  petitioner,  who  then 
applied  for  a  writ  of  habeas  corpus  to  Judge  Turner.  The 
court  held  that  Coy  could  not  be  tried  for  any  other  than 
the  extradition  crime,  and  also  that  the  United  States  couiiis, 
the  case  arising  unaer  a  treaty,  had  jurisdiction  to  grant  the 
writ.  The  State  courts,  however,  had  concurrent  jurisdiction, 
and  as  there  was  nothing  to  show  that  they  would  disregard 
the  stipulations  of  the  treaty.  Judge  Turner  declined  then 
to  interfere,  saying  that  if  the  State  court  should  be  remiss 
ki  discharging  its  duty  the  Federal  courts  would  still  be 
accessible.^ 

§  169.  Case  of  Relniti.  —  In  the  spring  of  1889,  one  Beinitz 
was  extradited  from  England  on  a  charge  of  forgery,  after 
his  case  was  passed  upon  by  the  Court  of  Queen's  Bench 
on  habeas  corpus^  decision  by  Lord  Chief  Justice  Coleridge. 
I  am  informed  by  John  D.  Lindsay,  Esquire,  assistant  district* 
attorney  of  New  York  City,  that  on  the  trial  the  fugitive's 

^  82  Fed.  Bep.  911. 

•  He  cited  United  Staleft  ».  HaooAflr,  1T9  V.  8.  409 ;  Blandford  «.  dtet% 
14  Tluu  App.  «27* 
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counsel  interposed  what  he  called  a  ^^  special  plea  or  protest " 
to  the  indictment,  setting  forth  tliat  whereas  Beinitz  had  been 
extradited  for  forgery,  the  indictments  on  which  it  was  sought 
to  try  him  charged  "forgery  in  the  second  degree,"  which 
was  not  the  offence  for  which  he  had  been  surrendered  by  the 
English  government.  The  laws  of  New  York  provide  for  but 
three  pleas,  —  guilty,  not  guilty,  and  a  former  acquittal  or 
conviction.  But  in  view  of  the  untenableness  of  Reinitz's 
"  plea,"  the  prosecution  decided  that  it  was  easier  to  put  in  a 
demurrer  than  to  make  a  motion  to  strike  the  "  plea  "  from 
the  court's  files.  On  argument  the  demurrer  was  sustained 
and  the  defendant  required  to  enter  a  regular  plea.  This  he 
refused  to  do,  and  a  plea  of  "  not  guilty  '*  was  entered  by  order 
of  the  court.  On  the  trial  the  prisoner  was  acquitted,  the 
court  holding  that  the  charge  of  forgery  was  not  sustained.^ 

There  were  tliree  indictments,  all  filed  February  20, 1889, 
each  charging  one  of  the  forgeries  alleged  in  the  information, 
now  in  the  Department  of  State,  which  was  used  in  the  extr^ 
dition  proceedings. 

§  170.  Aa  to  Offences  enmnerated  in  Treaty.  —  In  respect  to 
trial  for  offences  other  than  that  for  which  extradition  was 
granted,  an  attempt  has  sometimes  been  made  to  create  a 
distinction  between  those  enumerated  and  those  not  enumer- 
ated in  the  treaty  under  which  the  surrender  was  obtained. 
Such  a  distinction,  as  we  have  seen,  has  in  fact  been  made  in 
some  of  the  treaties.  But  it  rests  upon  convenience  rather 
than  upon  principle.  In  the  cases  of  Hawes,  Watts,  and 
Bauscher,^  an  attempt  was  made  to  try  and  punish  the  pris- 
oners for  offences  which  were  not  included  in  the  treaty,  and 
for  which  therefore  their  surrender  could  not  have  been  de- 
manded. But  in  none  of  those  cases  did  the  court  admit  that 
this  fact  formed  the  basis  of  its  decision.  On  the  contrary, 
it  has  been  seen  that  the  language  employed  in  the  cases  of 
Hawes  and  Bauscher  excluded  such  a  distinction,  and  such 
was  the  interpretation  of  the  decision  in  the  latter  case  by  thQ 
Court  of  Queen's  Bench.^    In  the  case  of  Watts,  Judge  Hoff- 

1  7  N.  T.  Crim.  Bep.  71.  >  Supra,  SS  1^9,  161, 165. 

*  Supra,  S  166* 
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man,  at  the  close  of  his  discussion  of  the  law  of  the  case,  said : 
^^  The  only  question  presented  for  decision  in  the  present  case 
is,  whether  a  surrendered  fugitive  may  be  tried  for  an  offence 
other  than  an  '  extradition  crime.'  "  But,  he  added  :  "  The 
principles  attempted  to  be  maintained  and  the  authorities 
.cited  prohibit  his  trial  for  any  other  offence  than  that  for 
which  he  has  been  surrendered.  This  prohibition,  if  rigorously 
applied,  might  often  defeat  justice."  He  then  cites  various 
instances  in  which  justice  might  be  defeated,  and  says :  "  But 
it  would  not  be  difficult  to  provide  for  them  by  new  treaty 
stipulations."  In  the  cases  of  Vanderpool  and  Coy,^  the 
offences  were  enumerated  in  the  treaties,  and  in  the  latter 
case,  decided  since  that  of  Rauscher,  the  court  expressly  based 
its  decision  on  the  opinion  in  the  Rauscher  case. 

4.  Ameliorations  of  Rvle. 
§  171.  Higher  Offence  inclading  Lower  —  From  the  decision 

that  an  extradited  person  cannot  be  tried  for  an  offence  other 
than  that  for  which  he  was  surrendered,  it  does  not  neces- 
sarily follow  that  conviction  and  sentence  must  be  for  that 
crime  and  no  other.  Thus  if  a  charge  of  the  crime  for  which 
the  extradition  was  granted  includes  within  itself  a  charge  of 
another,  there  appears  to  be  no  reason  why,  upon  a  trial  for 
the  crime  as  charged,  there  may  not  be  a  conviction  for  the 
lesser  crime  which  it  includes.  This  exception  would  apply 
generally  to  those  cases  in  which,  by  reason  of  the  principal 
charge  including  an  offence  of  a  lower  degree,  an  indictment 
is  not  held  to  be  bad  for  duplicity.  Such  would  be  the  case 
of  an  indictment  for  murder,  in  which  the  jury  may  disregard 
the  higher  charge  and  find  a  verdict  of  manslaughter ;  or  for 
burglary  and  stealing,  in  which,  in  the  failure  of  proof  of 
breaking  and  entering,  the  jury  may  convict  of  larceny ;  or  for 
assault  and  battery,  or  assault  with  intent  to  kill  or  ravish, 
or  assault  with  intent  to  do  other  illegal  acts,  in  which  the 
defendant  may  be  convicted  of  assault  alone.'    But  the  trial 

1  Supra,  §§  162,  165. 

s  Bishop's  Grim.  Pro.  k,  Prac. ;  Wharton's  Crim.  Pro.  &  Prac.,  §§  246,  247.    An 
opinion  of  the  Department  of  State  to  this  effect  is  found  in  the  following  letter: 


LIMITATIONS  AS  TO  TRIAL.  247 

must  be  for  the  extradition  crime ;  and  it  is  only  in  a  case 
where,  upon  a  trial  for  that  crime,  conviction  may  be  had  of 
another  because  included  in  it,  that  a  conviction  for  any  other 
than  the  extradition  crime  would  be  admissible.^ 

§  172.    AdviaablenesB   of   Modlfioation   of  Rule.  —  But  it  is 

questionable  whether  the  rule,  as  above  explained,  of  the  strict 
exclusion  of  trial  for  any  other  than  the  extradition  offence 

"  Your  letter  of  the  15th  instant,  addressed  to  the  President,  in  regard  to  the 
case  of  James  and  Alfred  Henderson,  extradited  to  Canada  on  the  charge  of  assault 
with  intent  to  commit  murder,  has  heen  referred  to  this  Department. 

"  The  question  raised  by  your  letter  is  as  to  the  right  of  a  demandant  govem- 
ment  in  extradition  to  introduce  in  an  indictment  varying  phases  of  an  offence. 
[From  this  point  to  the  close,  with  the  exception  of  a  verbal  alteration  in  the  last 
sentence,  this  letter  literally  follows  a  report  of  the  late  Francis  Wharton  on  the 
case,  of  May  22,  1885.]  It  is  not  necessary  to  consider,  in  connection  with  the 
present  application,  whether,  after  Canada  has  obtained  possession  of  a  prisoner 
on  extradition  process,  directed  to  the  United  States,  where  the  prisoner  was 
arrested,  the  prisoner,  under  the  treaty,  can  be  prosecuted  for  other  offences  than 
that  specified  in  the  demand  and  warrant.  That  question  does  not  arise  in  the 
present  case. 

'*  The  indictment  on  which  the  prisolier  was  tried  contained  two  counts ;  one 
for  assault  with  intent  to  kill,  the  other  for  assault  to  do  bodily  harm.  He  was 
acquitted  on  the  first  of  these  counts  and  convicted  on  the  second.  The  count 
for  assault  with  intent  to  kill,  on  which  he  was  acquitted,  is  an  extraditable 
offence  under  the  treaty,  but  not  so  assault  with  intent  to  do  bodily  harm.  Were 
assault  with  intent  to  do  bodily  harm  an  offence  utterly  distinct  from  assault 
with  intent  to  kill,  then  the  question  put  in  the  petition  which  accompanied  your 
letter  might  be  considere«l.  But  there  is  no  such  variance  between  the  two 
offences.  The  second  count  is  to  be  regarded  as  merely  a  formal  variation  of  the 
first.  Under  these  circumstances  this  Department  holds  that  there  is  no  ground 
whatever  for  the  intervention  of  this  government  in  the  matter.*'  Mr.  Bayard, 
Sec.  of  State,  to  Mr.  Essery,  May  26,  1885. 

^  Certain  expressions  of  Judge  Hoffman  in  the  case  of  Watts  seem  to  exclude 
such  an  exception  as  that  above  suggested.  Referring  to  the  principle  of  restric- 
tion, which  he  accepted,  he  said  :  — 

"  This  prohibition,  if  ri;^rously  applied,  might  often  defeat  justice.  If,  for 
example,  the  surrender  be  for  an  attempt  to  commit  murder,  and  after  surrender 
the  person  assaulted  should  die.  Or  if  (supposing  larceny  to  be  an  extradition 
crime)  the  fugitive  should  be  surrendered  for  robbery  or  burglary,  and  on  exami- 
nation of  the  proofs  they  should  be  found  insufficient  to  show  the  force  in  the 
one  case,  and  the  effraction  of  the  premises  in  the  other ;  or  if  he  should  be  sur- 
rendered for  larceny  and  the  offence  should  turn  out  to  be  embezzlement,  or  vice 
vena,  —  in  these  and  similar  cases  the  application  of  the  rule  would  work  a  failure 
of  justice,**  8  Sawyer,  370,  884  Some  of  the  cases  suggested  by  the  learned 
judge  would  fall  within  the  exception  above  stated.  Such  are  those  of  robbery 
■lid  burglary  and  a  conviction  for  larceny. 
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should  be  adhered  to  among  nations.  Arising  out  of  the 
anxiety  of  governments  to  prevent  the  perversion  of  extradi- 
tion process,  especially  for  the  purpose  of  trying  fugitives  for 
political  offences,  experience  has  shown  that  a  rigid  adherence 
to  the  rule  often  works  a  defeat  of  justice.  The  ways  in 
which  such  a  result  may  occur  are  many.  Thus  A.  is  extra- 
dited on  the  charge  of  larceny  of  the  goods  of  B.  It  turns 
out  that  the  goods  belonged  to  B.  and  G.  A.  is  acquitted  on 
tiie  ground  of  variance  between  the  indictment  and  evidence. 
This  exhausts  the  extradition  process,  and  the  culprit  is  dis- 
charged. The  same  result  might  occur  if  A.  were  surrendered 
on  the  charge  of  stealing  the  goods  of  B.,  who  turns  out  to  be 
a  married  woman.  Or,  if  A.  is  surrendered  for  larceny,  and 
it  is  shown  on  the  trial  that  he  took  an  express  package 
which  had  been  placed  in  his  hands  to  be  delivered  to  his 
master.  In  accordance  with  the  common-law  principle,  this 
would  not  be  larceny,  as  the  goods  were  never  in  the  master's 
hands.  Thus  A.  would  go  free.  Likewise  if,  being  a  carrier, 
he  appropriated  goods  in  his  care  without  breaking  bulk.  He 
is  extradited  for  larceny,  and  acquitted.  He  cannot  be  tried 
for  embezzlement,  although  it  is  clearly  proved.  The  same 
result  would  take  place  if,  being  surrendered  for  forgery,  it 
should  be  shown  that,  as  in  the  case  of  a  clerk  in  a  bank,  with 
discretionary  powers,  his  offence  was  only  embezzlement. 
Other  cases  might  be  stated  almost  without  end.  The  trouble 
and  expense  of  extradition  have  been  incurred,  and  the  cul- 
prit is  discharged,  although  the  very  evidence  that  gives  him 
his  freedom  establishes  his  criminality.  In  view  of  these 
facts,  it  may  well  be  argued  that  the  strict  rule  against  trial 
for  other  than  the  extradition  offence  should  be  modified,  so 
that  the  ends  of  justice  may  be  secured.  A  rule  framed  in 
accordance  with  the  suggestions  of  Dr.  von  Bar  in  his  review 
of  the  Winslow  controversy  *  would  meet  the  case.  Such  a 
rule  also  has  the  high  sanction  of  Fiore,^  and  of  other  eminent 
authorities  on  international  law. 

1  Supra,  §  153. 

>  Traite  de  droit  p^nal  international  et  da  reztnulition,  vol.  iL  p.  700 ; 
Paris,  1880. 
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As  has  been  seen,  departures  have  been  made  from  the 
rigid  rule  of  restriction  in  four  of  the  extradition  treaties 
of  the  United  States.  The  treaties  with  Spain  and  the 
Netherlands  provide  that  the  person  extradited  shall  not 
be  tried  for  any  crime  or  offence  other  than  that  for  which 
he  was  delivered  up,  unless  such  crime  or  offence  be  one 
of  those  specified  in  the  treaty  as  affording  ground  for  ex- 
tradition. So  far  as  the  restriction  of  trial  rests  upon  the 
desire  to  siiield  the  fugitive  from  political  prosecutions, 
such  a  provision  is  insufficient.  The  fugitive's  protection 
from  prosecution  for  political  offences  would  rest  upon  tiie 
provision  which  the  same  conventions  contain  against  trial 
for  such  offences,  and  would  not  be  rendered  more  certain 
by  the  simple  limitation  of  trial  to  treaty  crimes.^  The 
provisions  in  the  treaty  with  Belgium  are  peculiar.  For 
crimes  or  offences  committed  previously  to  extradition  and 
not  enumerated  in  the  convention^  it  is  provided  that  the  fugi- 
tive shall  not  be  tried  until  he  shall  have  been  allowed  a 
month  to  leave  the  country  after  having  been  discharged 
from  custody  on  the  extradition  offence;  for  crimes  or  of- 
fences committed  previously  to  his  extradition  (other  than 
that  for  wliich  the  extradition  was  granted)  and  enumerated 
in  the  convention^  it  is  provided  that  he  shall  not  be  tried  with- 
out the  consent  of  the  surrendering  government.  These  pro- 
visions first  introduce  the  prii\ciple  of  consent,  but  as  it  is 
confined  to  offences  enumerated  in  the  convention,  it  is  really 
limiCative  of  the  rule  as  to  trial  for  other  than  the  extradition 
offence  laid  down  in  the  Spanish  and  Netherlands  treaties. 
Evidently  modelled  upon  the  provisions  of  the  treaty  with 
Belgium  are  those  in  the  treaty  with  Luxemburg,  of  1883, 
the  year  following  the  conclusion  of  the  Belgian  treaty.  The 
clauses  as  to  trial  for  offences  not  enumeratc^d  in  the  con- 
ventions are  precisely  the  same.  But,  in  respect  to  the  enu- 
merated offences,  other   than    that   for  which   extradition 

1  A  writer  in  The  British  Quarterly  Beview  for  January,  1890,  p.  185,  takes 
the  ground  that  the  fugitive  ought  to  he  amenahle  to  trial  for  offences  other  than 
that  for  which  he  was  surrendered,  if  they  are  enumerated  in  the  treaty.  The  de- 
lect in  this  rule  is  pointed  out  in  the  text. 
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was  granted,  the  Luxemburg  treaty,  instead  of  stipulating 
that  the  fugitive  shall  not  be  tried  therefor  without  the  con- 
sent of  the  government  which  surrendered  him,  provides  that 
he  may  be  tried  and  punished  for  such  offences,  adding,  how- 
ever, that  "  notice  of  the  purpose  to  so  try  him,  with  specifica- 
tion of  the  offence  charged,"  shall  be  given  to  the  surrender- 
ing government.  These  provisions  appear  to  permit  the  trial 
in  question  without  the  previous  obtainment  of  the  consent 
of  tlie  surrendering  government,  and  the  only  restrictive  pro- 
vision, apart  from  that  respecting  notice  to  the  surrendering 
government,  is  a  stipulation  that  such  government  ^^  may,  if  it 
think  proper,  require  the  production  of  one  of  the  documents 
mentioned  in  article  7  "  of  the  convention,  which  specifies  the 
documentary  evidences  which  must  accompany  requisitions 
for  the  surrender  of  fugitives  charged  with  or  convicted  of  the 
commission  of  crime. 

§  173.  Proposed  LegislatiTe  Modlfloation.  —  In  a  compre- 
hensive bill  to  amend  the  law  relating  to  international  extra- 
dition, introduced  in  the  Senate,  June  11, 1888,^  there  is  a 
clause  (section  5)  which  provides  that  "  if  a  fugitive  criminal 
brought  within  the  United  States  by  proceedings  in  extradi- 
tion be  acquitted  of  the  offence  for  which  he  was  extradited, 
or  if  the  prosecution  should  fail  or  be  discontinued,  he  may, 
after  such  acquittal  or  after  such  failure  or  discontinuance, 
but  not  before,  be  tried  for  ajiother  offence :  Provided^  how- 
ever j  That  if  the  treaty  under  which  the  fugitive  was  surren- 
dered forbids  his  trial  for  any  other  offence  than  that  for 
which  the  extradition  was  granted,  or  if  the  surrendering 
government  objects  to  such  trial,  he  shall  not  be  so  tried 
until  he  shall  have  had  reasonable  opportunity  to  return  to 
the  jurisdiction  of  the  surrendering  government;  and  the 
certificate  of  the  Secretary  of  State,  under  his  hand  and 
official  seal,  that  the  surrendering  government  has  objected 
as  aforesaid,  shall  be  sufficient  evidence  of  such  objection." 

While  this  proposed  provision  does  not  go  as  far  as  might 
be  thought  desirable,  yet  it  seems  to  accomplish  all  that  could 
properly  be  attempted  by  the  legislation  of  the  United  States 

I  Senate  Bill  No.  8115,  60th  Cong.  1st  session. 
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without  a  modification  of  those  treaties  that  expressly  forbid 
trial  for  any  offence  other  than  that  for  which  extradition 
was  granted,  or  prescribe  other  positive  rules  on  the  subject ; 
and,  with  the  addition  of  a  provision  for  notice  to  the  surren- 
dering government,  may  be  regarded  as  containing  a  safe  and 
substantial  amelioration  of  the  strict  limitation  as  to  triaL 

5.   Waiver  of  Immunity. 

§  174.  Coiuient  of  FagitiTe.  —  In  the  case  of  Coy,^  it  was 
argued  on  the  part  of  the  State  of  Texas,  that  the  petitioner, 
by  pleading  to  the  indictment  for  the  murder  of  Jackson,  had 
waived  his  immunity,  if  any  existed,  from  trial  on  that  charge. 
Following  the  decision  of  the  Supreme  Court  in  the  Rauscher 
case,  Judge  Turner  held  that,  although  the  treaty  with  Mexico 
contained  no  express  inhibition  of  trial  for  other  than  the  ex- 
tradition offence,  such  an  inhibition  was  to  be  implied ;  and, 
taking  this  principle  as  the  premise  of  his  reasoning,  he  ex- 
pressed the  opinion  that  it  was  not  within  the  power  of  the 
prisoner  to  waive  his  immunity.  This  opiniou  may  be  accepted 
as  sound,  upon  the  facts  before  the  court.  To  hold  that  a 
waiver  might  be  implied,  as  by  a  mere  plea  to  an  iudictment, 
would  go  far  to  defeat  the  decision  of  the  Supreme  Court 
in  the  Rauscher  case.  But  upon  the  broad  question  whether 
it  is  within  the  power  of  a  person  extradited  for  one  offence  to 
waive  his  immunity  from  trial  for  another,  it  is  open  to  con- 
sideration whether  the  language  of  Judge  Turner  does  not  go 
too  far.  It  is  true  that  the  immunity  of  the  extradited  person 
grows  out  of  his  extradition,  and  as  a  question  of  right  is  in- 
ternational rather  than  personal.  It  rests  upon  a  contract 
between  the  two  governments,  and  not  upon  any  agreement 
of  either  of  them  with  the  individual.  His  wishes  are  disre- 
garded when  he  is  seized  and  delivered  up.  It  is  to  prevent 
him  from  gaining  exemption  from  punishment  by  flight  that 
he  is  surrendered.  His  immunity  is  within  the  control  of  the 
surrendering  government,  and  lie  could  not  be  permitted  to 
set  it  up,  if  that  government  should  waive  it.    If  the  immu- 

1  Sujmi,  i  168. 
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nity  be  secured  by  a  treaty  of  which  the  judicial  authorities 
take  notice,  or  by  domestic  legislation,  it  is  brought  within 
the  cognizance  of  the  judicial  tribunals,  and  is  enforced  by 
them  upon  the  prisoner's  application.  In  these  doctrines  is 
found  the  reconciliation  of  the  earlier  and  the  later  cases  de- 
cided by  the  courts  in  the  United  States.  Upon  the  assump- 
tion that,  without  an  express  provision,  the  accused  was  not 
entitled  to  exemption  from  trial  for  offences  other  than  that 
for  which  he  was  surrendered,  the  courts  in  the  earlier  cases 
were  right  in  holding  that  the  defendants,  in  the  absence  of 
such  a  stipulation  in  the  treaties  under  which  they  were  de- 
livered up,  could  not  be  permitted  to  plead  such  an  exemption. 
When,  in  the  later  cases,  the  courts  began  to  take  the  view 
that  the  exemption,  if  not  express,  was  implied  in  the  treaties, 
they  properly  held  that  the  defendant  could  plead  it,  the  trea- 
ties being  laws  which  the  courts  were  bound  to  enforce.  •  But 
the  immunity  from  trial,  though  within  the  control  of  the  sur- 
rendering government,  is  nevertheless  intended  for  the  pro- 
tection  of  the  accused.  That  government  reserves  it,  in  order 
that  it  may  not  become  a  party  to  his  oppression.  It  delivers 
him  up  to  "  justice,"  to  use  the  treaty  phrase,  and  not  to  in- 
justice. It  surrenders  him  to  be  tried  for  the  extradition 
crime  and  for  no  other,  in  order  that  its  power  over  him 
may  not  be  exercised  to  subject  him  to  prosecutions  which 
it  cannot  recognize  and  is  unwilling  to  promote.  While,  there- 
fore, the  immunity  may  be  inferred  from  treaty,  and  by  impli- 
cation confirmed  by  domestic  legislation,  it  is  designed  for  the 
fugitive's  protection ;  and  unless  he  is  by  some  clear  provision 
forbidden  to  waive  it,  or  the  courts  are  in  the  same  manner 
prohibited  from  accepting  his  waiver,  it  seems  to  be  an  ex- 
treme view  to  hold  that  he  has  not  the  right  to  forego  his 
exemption.  Such  a  course  may  be  manifestly  for  his  advan- 
tage. He  may  desire  without  delay  to  be  tried  on  all  the 
charges  which  are  pending  against  him.  To  say  that  in 
such  case  he  cannot  be  so  tried  seems  to  be  unnecessarily 
restrictive  of  his  freedom.  When  within  the  jurisdiction  of 
the  surrendering  government,  prior  to  his  extradition,  it  was 
within  his  power  to  return  to  the  demanding  state  and  stand 
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trial  for  all  his  offence&  To  saj  that  he  cannot  exercise  the 
same  right  of  election  after  his  surrender,  is  to  deny  him  the 
freedom  of  action  which  he  possessed  before  his  extradition* 
The  rule  against  trial  for  other  than  the  extradition  offence, 
being  intended  for  the  protection  of  the  liberty  of  accused, 
should  not  be  used  for  its  abridgment.  Nor  is  this  view  in- 
consistent with  the  doctrine  that  the  courts  of  the  demanding 
state  possess  jurisdiction  to  try  the  fugitive  only  for  the  of- 
fence for  which  he  was  surrendered.  It  is  laid  down  as  a 
general  principle  that  where  a  court  lacks  jurisdiction,  consent 
of  parties  cannot  confer  it.  This  principle,  however,  applies 
to  the  case  where  the  defect  in  the  jurisdiction  of  the  court  is 
inherent.  lu  the  case  we  are  now  discussing,  the  jurisdiction 
of  the  court  over  the  subject-matter  is  conceded.  The  court 
is  unable  to  proceed  only  because  the  defendant  is  not  within 
its  jurisdiction.  But  if  he  voluntarily  comes  within  tlie  juris- 
diction, if  he  submits  himself  by  his  own  action  to  the  process 
of  the  court,  its  jurisdiction  is  complete.  His  exemption  in 
such  a  case  is  not  one  of  those  inalienable  rights  which  a  per- 
son is  not  permitted  to  waive,  such  as  that  to 'life.  The  dis- 
ability of  the  court  is  casual,  not  fundamental.^    The  prin- 

1  «  A  criminfti  cannot  be  tried  for  any  offence  that  does  not  happen  to  be  in- 
cluded in  the  treaty  of  extradition  under  which  he  was  given  up,  eren  although 
the  chaige  is  less  grave  than  that  preferred  against  him  before  the  foreign  authori* 
ties.  It  is  doubtful  whether  he  can  consent  to  be  so  tried,  or  whether  the  incom- 
petence of  the  court  is  absolute  (Cour  de  Cassation,  Brussels,  9  July,  1872.)"; 
note  by  Oillespie,  Bar's  Int.  Law,  p.  734 :  Edinburgh.  Billot  maintains  at  great 
length  that  the  criminal  may  waive  his  exemption.  Traits,  &e.,  pp.  360-370.  He 
recommends  that  where  the  consent  of  the  accused  is  given  to  a  trial  for  an 
offence  other  than  that  for  which  extradition  was  granted,  a  certificate  should  be 
drawn  up  and  signed  by  the  defendant,  in  order  that  all  question  may  be  avoided. 
Of  this  consent,  notice  should,  he  thinks,  be  given  through  the  diplomatic  chan- 
nel to  the  surrendering  government. 

Bernard,  in  his  able  and  exhaustive  work  on  extradition  (Traits  th^oriqne  et 
pratique  de  Textradition,  Paris,  1883),  ably  sustains  the  view  that  the  fugitive 
may  waive  his  exemption  from  prosecution  for  an  offence  other  than  that  for  which 
his  surrender  was  granted.  He  cites  in  support  of  his  position.  Billot ;  Legraver- 
eod,  t.  I.  p.  11  ;  Ducrocq,  p.  84 ;  Dalloz,  No.  344 ;  Dutruc,  No.  89 ;  Renault^ 
|K  80 ;  eontrOf  Fwistin  H^lie,  t»  II.  p.  720.  The  current  of  the  decisions  of  the 
Ftvnch  conrta,  as  dted  by  Mm.  Billot  (pp.  860-870),  and  Bernard  (p.  801  ei  seq.), 
is  in  the  direction  of  the  assumption  of  jurisdiction,  whore  the  accused  consents. 

June  4,  1885,  the  British  minister,  in  compliance  with  the  request  of  the 
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ciple  that  the  consent  of  the  extradited  person  may  enlarge 
the  powers  of  the  demanding  government  in  regard  to  him  is 
admitted  in  the  treaties  with  Belgium  and  Luxemburg,  in  the 
case  of  the  demand  of  a  third  government  for  his  extradi- 
tion from  the  country  to  which  he  has  been  surrendered.  To 
such  extradition  it  is  provided  that  the  consent  of  the  govern- 
ment which  suri'endered  him  shall,  except  in  certain  cases,  be 
required ;  but  it  is  also  provided  that  such  consent  shall  not 
be  necessary  if  the  accused  of  his  own  accord  asks  to  be 
given  up.  It  is  not  necessary,  however,  to  rely  upon  such 
special  and  narrow  conventional  stipulations  to  sustain  the 
principle  here  maintained.  It  has  received  the  broadest 
and  most  general  recognition  in  the  definition  by  courts  and 
publicists  of  the  rule  respecting  the  limitation  as  to  trial. 
That  rule,  as  stated  by  Mr.  Justice  Miller  in  the  case  of 
Rauscher,^  is  that  the  extradited  person  '^  shall  be  tried  only 
for  the  offence  with  which  he  is  charged  in  the  extradition 
proceedings,  and  for  which  he  was  delivered  up,  and  that  if 

Governor-Creneral  of  Canada,  wrote  that  two  persona  named  Ashman  and  Euhn, 
extradited  from  Canada  on  a  chatige  of  robbery  committed  in  Wayne  county, 
Michignn,  were  confined  in  Ionia  county,  in  the  same  State,  under  a  sentence  for 
burglary  and  criminal  assault  imposed  prior  to  their  escape  to  Canada.  These  not 
being  extraditable  offences,  it  had  been  alleged  that  the  chaige  of  robbery  was  pre- 
ferred merely  in  order  to  procure  their  surrender.  The  matter  haying  been  re- 
ferred by  the  Secretary  of  State  to  Governor  Alger  of  Michigan,  he  replied  that  the 
charge  of  robbery  was  pending  against  the  men  at  the  time  of  their  conriction  on 
the  other  chains,  and  that  their  extradition  was  obtained  in  good  faith ;  that 
when  they  were  brought  back  to  Michigan,  they  were  given  the  option  of  serving 
a  part  of  their  sentence  in  Ionia  county  pending  their  trial  in  Wayne ;  that  Kuhn 
unconditionally  accepted  the  offer ;  that  Ashman  did  not  answer  definitely,  but 
as  his  case  could  not  be  tried  till  October,  1885,  it  was  thought  best  to  send  him 
to  serve  a  part  of  his  sentence  in  Ionia ;  and  that  the  prison  authorities  of  that 
county  agreed  that  the  men  should  be  returned  to  Wayne,  without  any  legal  pro- 
ceeding, whenever  the  authorities  there  were  ready  to  receive  them.  Further  cor- 
respondence ensued  between  the  British  minister  and  the  Department,  and  between 
the  Department  and  Governor  Alger,  and  on  July  28,  1885,  the  latter  wrote  that 
he  had  ordered  the  men  to  be  confined  in  the  State  prison  in  Wayne  county,  to  be 
tried  upon  the  charge  of  robbery,  and  that  they  would  "  not  be  allowed  to  serve 
the  balance  of  thpir  former  sentences  in  onr  prison,  voluntarily  or  involuntarily." 
Brit  Miu.  to  Mr.  Bayard,  June  4,  1885  ;  Governor  Alger  to  Mr.  Bayard,  July  28, 
1885  ;  Mr.  Bayard  to  Brit.  Min.,  Aug.  1,  1885  :  MSS.  Dept  of  State. 
^  SuprOf  S  165. 
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not  tried  for  that,  or  after  trial  and  acquittal,  he  shall  have  a 
reasonable  time  to  leave  the  country  before  he  is  arrested  upon 
the  charge  of  any  other  crime  committed  previous  to  his  ex- 
tradition." If  we  amend  this  statement  so  as  to  make  it  in- 
clude a  person  who  has  been  convicted  and  served  his  sentence, 
as  well  as  one  who  has  not  been  tried,  or  who  has  been  tried 
and  acquitted,  and  substitute  a  reasonable  opportunity  to  re- 
turn to  the  jurisdiction  of  the  surrendering  government  for 
"  a  reasonable  time  to  leave  the  country,"  the  definition  given 
by  Mr.  Justice  Miller  is  that  usually  accepted.^  But,  what  is 
the  basis  of  the  right  to  try,  after  such  an  opportunity  has 
been  afforded  ?  Nothing  else  than  the  waiver  by  the  accused 
of  his  immunity.  By  refusing  or  neglecting  to  return,  it^  is 
inferred  that  he  has  waived  his  immunity  and  consented  to  be 
tried. 

§  175.  Voluntary  Return.  —  It  not  infrequently  occurs  that 
an  alleged  fugitive,  when  arrested  and  brought  before  the 
examining  magistrate,  expresses  a  willingness  or  desire  to 
return  to  the  country  from  which  he  is  alleged  to  have  fled, 
without  further  legal  formalities.  In  such  case  the  question 
may  arise,  after  his  return,  whether  he  should  be  tried  for  an 
offence  other  than  that  for  which  he  was  sent  back.  To  this 
question  three  answers  have  been  given :  (1)  That  the  accused 
is  in  the  same  position  as  if  he  had  voluntarily  made  himself 
a  prisoner,  and  thus  rendered  himself  liable  to  trial  fbr  any 
offence  charged  against  him.  This  view  has  been  maintained 
by  the  French  government.  (2)  That  the  accused  is  in  the 
same  position  as  if  his  extradition  had  been  regularly  accorded ; 

^  In  another  part  of  his  very  exhanstive  opinion  Mr.  Justice  Miller  states  the 
rule  with  greater  precision,  as  follows  :  "  Upon  a  review  of  these  decisions  of  the 
Federal  and  State  courts,  to  which  may  be  added  the  opinions  of  the  distinguished 
writers  we  have  cited  in  the  earlier  part  of  this  opinion,  we  feel  authorized  to  state 
that  the  weight  of  authority  and  of  sound  principle  are  in  favor  of  the  proposition, 
that  a  jierson  who  has  been  brought  within  the  jurisdiction  of  the  court  by  virtue 
of  proceedings  under  an  extradition  treaty,  can  only  be  tried  for  one  of  the  offences 
described  in  that  treaty,  and  for  the  offence  with  which  he  is  charged  in  the  pro- 
ceedings for  his  extradition,  until  a  reasonable  time  and  opportunity  have  been 
given  him,  after  his  release  or  trial  nipon  such  charge,  to  return  to  the  country 
from  whose  asylum  he  had  been  forcibly  taken  under  those  proceeding*'  United 
States  9.  Raoscher,  119  U.  S.  407,  489. 
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and  that,  without  the  consent  of  the  surrendering:  goyemment, 
or  of  the  prisoner  himself,  he  can  be  tried  only  for  the  offence 
for  which  he  was  arrested.  This  view  prevails  in  Belgium. 
(8)  That  it  rests  with  the  government  of  the  country  from 
which  the  fugitive  was  brought  back  to  say  for  what  offences 
he  may  be  tried,  since  it  is  to  that  government  that  the  deter- 
mination of  the  circumstances  and  conditions  of  his  return 
pertains.  This  theory  is  propounded  by  M.  Ch.  Duverdy,  in 
the  Gazette  des  Tribunaux,  August  8, 1867. 

§  176.  Effect  of  Voluntary  Return  in  France.  —  In  1866,  one 

Benne9on-Gharpentier,  a  wine  merchant  of  Arize,  France,  failed 
in  business  and  fled  to  Belgium.  A  warrant  for  his  arrest 
having  been  issued  in  France,  on  a  charge  of  fraudulent  bank- 
ruptcy, the  French  government  presented  the  document  to 
the  Belgian  government,  and  requested  his  provisional  deten- 
tion. He  was  arrested  at  Lidge,  and,  having  asked  to  be  sent 
back  without  further  formalities,  the  Belgian  government  de- 
livered him  up.  When  the  charges  against  him  were  investi- 
gated, after  his  return  to  Fmnce,  it  was  found  that  the  chai-ge 
of  fraudulent  bankruptcy  was  not  sustained,  and  his  detention 
was  ordered  on  a  charge  of  simple  bankruptcy,  which  was  not 
included  in  the  extradition  treaty  between  France  and  Bel- 
gium. The  correctional  court  at  !^pernay  held  that  the  pris- 
oner was  in  the  same  situation  as  if  he  had  been  formally 
extradited,  and  that  he  should  be  conducted  to  the  Belgian 
frontier  and  set  at  liberty.  This  judgment  was  affirmed  on 
appeal  by  the  Court  of  Paris.  From  this  decision  an  appeal 
was  taken  to  the  Court  of  Cassation,  which,  on  the  4th  of 
July,  1867,  annulled  the  judgment  of  the  Court  of  Paris. 
The  decision  in  the  case  of  Renne^on-Charpentier  was  af- 
firmed by  the  Court  of  Cassation  on  the  25th  of  the  same 
month,  in  the  case  of  Faure  de  Monginot,  who  also  was  extra- 
dited from  Belgium  under  the  same  circumstances  as  Benne^on- 
Charpentier,  on  a  charge  of  fraudulent  bankruptcy,  and  held 
for  trial  on  another  charge.^  These  decisions  established  the 
doctrine  in  France,  that  a  fugitive  criminal,  provisionally  ar- 

^  Fiore,  Droit  p^nal  int,  Tol.  ii.  p.  720  ;  Billot,  Trait^  kc,  pp.  371-898. 
Both  these  writers  ably  defend  the  French  doctrine. 


LIMITATIONS  AS  TO  TRIAL.  267 

rested,  who  is  delivered  up  on  his  own  request  without  the 
completion  of  the  formalities  of  extradition,  is  considered 
in  that  country  as  a  voluntary  prisoner,  and  as  such  liable  to 
answer  all  the  charges  against  him.  The  Belgian  government 
protested  against  the  doctrine,  and  a  diplomatic  correspond- 
ence ensued  without  any  definite  result.  The  treaty  between 
the  two  countries  made  two  years  later  (April  9, 1869)  con- 
tained no  provision  on  the  subject.  The  question  was  dis- 
cussed in  1868  in  the  Belgian  House  of  Representatives.  M. 
Li^nart  offered  an  amendment  to  the  extradition  law  of  that 
country,  to  provide  that  the  person  demanded  should  always 
be  permitted  to  forego  the  preliminary  formalities  of  extradi- 
tion, but  that  he  should  nevertheless  be  considered  as  being  in 
the  position  of  a  person  formally  extradited.  M.  Bara,  Min- 
ister of  Justice,  said  that  the  remedy  for  the  difiiculty  with 
France  was  not  to  be  found  in  a  provision  of  law,  but  in  the 
insertion  of  an  appropriate  clause  in  the  treaty.  As  the  mat- 
ter stood,  the  Belgian  government  would  in  the  future,  in  case 
of  a  waiver  of  the  formalities  of  extradition,  ask  for  an  agree- 
ment on  the  part  of  the  French  government,  and,  in  the  event 
of  a  refusal,  require  the  formalities  to  be  complied  with.  In 
view  of  this  statement  of  M.  Bara,  M.  Li^nart  did  not  press 
his  amendment.! 

§  177.  ZK>gioal  Role  as  to  Voluntary  Return.  —  The  logical 
doctrine  would  appear  to  be  that  the  question  whether  a  per- 
son who  has  been  returned  to  the  jurisdiction  of  the  offended 
sovereign,  without  the  performance  of  all  the  formalities  of 
extradition,  should  be  tried  for  other  offences  than  that  for 
which  he  was  sent  back,  is  to  be  determined  by  the  circum- 
stances of  his  delivery.  Where  a  person  voluntarily  returns, 
without  the  completion  of  the  formalities  of  extradition  and 
without  the  issuance  of  a  warrant  of  surrender,  the  case 
assumes  the  aspect  of  a  voluntary  appearance  of  the  fugitive 
to  answer  generally  the  charges  against  him.    In  such  a  case 

^  Moniteur  Beige,  Chambre  des  Repr^sentants  ;  Seance  du  7  Mars,  1868,  p.  798. 
For  sarreoder  of  a  person  by  France  to  the  United  States,  on  his  waiver  of  for- 
malities^ see  case  of  Cushman.    Mr.  Morton  to  Dept.  of  State,  July  5,  1884  ; 
MSS.  Deep.,  France. 
TOL.  I.  — 17 
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no  contract  of  extradition  has  been  formed  between  the  two 
goyernments,  by  which  their  conduct  is  to  be  regulated.  But, 
in  most  of  the  cases  that  occur  in  the  United  States,  the 
waiver  of  formalities  extends  only  to  the  hearing  before  the 
examining  magistrate.  The  fugitive,  when  arrested  and 
brought  before  the  magistrate,  is  informed  of  the  chaise  or 
charges  against  him.  If  he  then  waive  further  formalities, 
his  waiver  is  generally  confined  to  an  expression  of  his  readi- 
ness or  desire  to  return  to  the  demanding  state  and  answer 
the  charge  so  made  known  to  him,  without  awaiting  the 
conclusion  of  the  judicial  investigation  provided  by  the  laws 
of  the  United  States.  An  illustration  of  this  is  found  in  the 
case  of  Leonard  Lundgrist,  whose  extradition  was  sought  by 
the  government  of  Sweden  and  Norway  in  1874,  on  a  charge 
of  burglary,  committed  in  Sweden.  He  was  arrested  on  that 
charge,  upon  a  warrant  issued  by  Joseph  Gutman,  Jr.,  an 
extradition  commissioner  in  the  city  of  New  York.  The 
commissioner  certified  to  the  Secretary  of  State  that  the  pris- 
oner, when  brought  before  him  and  informed  of  the  charge, 
'^  had  waived  his  rights  to  an  examination,  and  signified,  in 
writing,  his  willingness  to  return  to  Sweden  for  trial  upon 
the  offence  with  which  he  stands  charged.''  In  this  case  no 
warrant  of  surrender  was  issued,  although  a  mandate  had 
previously  been  granted,  upon  the  request  of  the  minister  of 
Sweden  and  Norway,  sanctioning  the  institution  of  judicial 
proceedings.  The  prisoner  appears  to  have  been  taken  back 
without  further  formalities  than  those  above  described.^  But 
in  many  cases,  after  the  fugitive  is  arrested  and  brought  before 
the  magistrate  and  waives  further  judicial  formalities,  such 
papers  as  are  before  the  magistrate  are  sent  by  him  to  the 
Secretary  of  State,  with  a  certificate  of  the  prisoner's  waiver 
and  his  commitment  to  the  custody  of  the  marshal,  and  a 
warrant  of  surrender  is  requested  by  the  foreign  government 
and  issued  by  the  Secretary  of  State  as  in  ordinary  cases. 
Upon  this  warrant,  which  specifies  the  offence  with  which  the 
fugitive  is  charged,  he  is  surrendered,  and  he  is  conveyed  in 

1  Mr.  Fish,  Sf>c.  of  SUte,  to  the  Min.  of  Sw.  and  Nor.,  Sept  1,  1874 ;  MSS. 
Notes,  Sw.  and  Nor. 
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custody,  as  in  other  cases,  to  the  foreign  country.  How, 
under  such  circumstances,  can  it  be  said  that  the  fugitive 
stands  before  the  tribunals  of  the  foreign  country  as  one  who 
has  spontaneously  come  before  them  to  be  tried  for  any 
offence  that  may  be  charged  against  him  ?  In  regard  to  the 
case  of  Bennegon-Charpentier,  it  is  to  be  observed  that  the 
decision  of  the  Court  of  Cassation,  overruling  the  decisions 
of  the  correctional  court  of  Epernay  and  the  Court  of  Paris, 
did  not  rest  alone  upon  the  ground  that  the  prisoner's  waiver 
of  judicial  examination  constituted  him  a  voluntary  prisoner. 
It  was  also  held  that  questions  arising  out  of  proceedings  in 
extradition  were  diplomatic  and  administrative  rather  than 
judicial ;  and  the  representative  of  the  government  appeared 
in  opposition  to  the  judgments  of  the  inferior  courts.^ 

6.    Civil  Suits, 

§  178.  Conflioting  Views.  —  Whether  a  person  surrendered 
on  a  criminal  charge  under  a  treaty  of  extradition  can,  after 
his  extradition  and  before  he  has  had  an  opportunity  to  return 
to  the  surrendering  state,  be  held  to  answer  in  civil  actions 
at  the  suit  of  private  persons,  has  been  discussed  in  several 

1  In  1857,  the  French  government  demanded  of  that  of  the  United  States  the 
nirreuder  of  certain  persons  named  Carpentier,  Grelet,  and  Parot;  on  chai^^  of 
foTgeiy  and  vol  quali/U  crime,  A  mandate  to  authorize  their  arrest  and  exami- 
nation was  issued  by  President  Pierce,  January  24, 1857.  The  only  one  for  whose 
sun^nder  a  warrant  was  issued  was  Grelet.  The  warrant  was  issued  May  29, 1857. 
Carpentier  and  Parot  appear  to  have  returned  voluntarily  and  without  any  warrant 
of  surrender,  and  were  tried  for  other  offences  than  those  originally  charged. 
Grelet,  who  was  surrendered  on  a  chaige  of  forgery,  was  tried  on  that  alone. 
Fiore,  Droit  penal  int.,  vol.  ii.  p.  704.    See  also  Warrant  Book,  Dept.  of  State. 

"  In  Vereniaitre's  case,  decided  in  France,  reported  in  National  Police  Gazette, 
vol.  vL  Ko.  36,  published  May  10,  1851,  the  defendant,  with  others,  who  had 
been  entrust«'d  with  the  valuables  of  Count  de  Caumont,  removed  them  from  the 
residence  of  the  count  and  disposed  of  them  at  auction,  and,  with  the  proceeds,  fled 
to  this  country  where  they  were  arrested  and  taken  back  to  Paris.  Before  the 
trial  of  the  cause,  the  counsel  for  Veremaitre  moved  for  his  discharge,  and  that 
he  be  conveyed  to  the  frontiers  of  the  country,  for  the  reason  that  the  offence  with 
which  he  was  charged  was  not  embraced  in  the  extradition  treaty  between  this 
country  and  France,  and  that  his  arrest  in  the  city  of  New  York,  and  delivery  np 
to  the  French  authorities,  was  illegal.  The  court,  after  alignment,  refused  the 
motion."  Argument  of  counsel  accepted  by  Ch.  J.  Gibson,  Dow*s  Case,  18  Fa. 
8t  87,  88,  40. 
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cases.  Where  a  person  is  fraudulently  brought  within  the 
jurisdiction  in  order  tiiat  he  may  be  served  with  civil  process, 
the  case  presents  little  difficulty,  since  in  that  case  the  courts 
do  not  permit  the  plaintiff  to  take  advantage  of  his  own 
wrong.  Thus,  in  the  case  of  the  People  v.  Rowe,^  where  the 
defendant  was  held  to  answer  a  criminal  charge,  although  he 
was  fraudulently  brought  within  the  jurisdiction,  the  court 
said :  ^^  We  see  no  analogy  between  this  case  and  the  cases  of 
arrest  in  civil  actions  procured  by  the  trick  or  fraud  of  the 
plaintiff.  Where  the  defendant  is  so  induced  by  the  plaintiff 
to  come  within  the  jurisdiction,  the  court  may  discharge  him 
without  bail.''  The  doctrine  that  a  plaintiff  iii  a  civil  action 
cannot  be  permitted  to  take  advantage  of  his  own  wrong  has 
frequently  been  laid  down  in  cases  of  abuse  of  the  process  of 
Interstate  Rendition.  But,  where  there  has  been  no  abuse  of 
process,  and  neither  force  nor  fraud,  the  courts  have  often 
held  that  civil  actions  could  be  maintained.  The  question 
has  never  been  before  the  Supreme  Court  of  the  United  States 
for  adjudication,  and  cannot  be  regarded  as  finally  determined. 
By  parity  of  reasoning,  however,  it  does  not  appear  difficult 
to  reach  a  logical  conclusion. 

§  179.  Fonndation  of  Argument.  —  The  doctrine  that  a  per- 
son surrendered  on  a  particular  criminal  charge  can  be  held 
to  answer  that  charge  and  no  other,  rests  upon  the  theory  that 
he  has  been  brought  within  the  jurisdiction  for  the  sole  pur- 
pose of  being  tried  for  the  offence  for  which  he  was  given  up. 
To  that  extent  alone,  in  respect  of  all  matters  arising  prior  to 
his  surrender  (unless  the  treaty  prescribes  a  different  rule), 


^  "  An  arrest  procured  by  fraud  or  trick  is  illegal.  Where  a  party  was  broQght 
from  another  State  by  virtae  of  a  requisition  from  the  governor  on  a  criminal 
chai^  and  it  appeared  that  the  charge  was  made  with  the  design  of  bringing 
such  party  within  the  jurisdiction  of  the  court,  that  he  might  be  held  to  bail  in  a 
civil  suit,  he  was  ordered  to  be  discharged  from  arrest  on  common  bail.  Other 
cases  are  to  the  same  effect.  Underwood  ogL  Felter,  6  K.  Y.  Legal  Obs.,  66  ; 
Stein  agt,  Valkenheysen,  Ellis,  BL  &  Ellis,  65  ;  GoupU  agL  Simonson,  8  Abb.  Pr. 
474  ;  Wells  agt,  Gumey,  8  B.  &  C.  769  ;  Snelling  v.  Watrous,  2  Paige,  814  ; 
Williams  agt.  Bacon,  10  Wend.  636  ;  Benninghoff  v.  Oswell,  37  How.  Pr.  253  ; 
HUl  V,  Goodrich,  32  Conn.  588."  Fancher,  J.,  Matter  of  Lagrave,  45  How.  Pr. 
801,  305. 
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is  he  divested  of  the  immunity  which  he  enjoyed  in  the  state 
in  which  he  sought  asylum.  It  has  sometimes  been  argued 
that  his  immunity  rests  upon  considerations  of  good  faith. 
But  this  argument  is  petitio  prineipii^  and  answers  itself,  since, 
if  there  be  no  infringement  of  the  rights  of  the  accused,  there 
can  be  no  question  of  good  faith  to  consider,  unless  it  be 
alleged  that  fraud  has  been  practised.  ^^It  has  been  said 
that  the  question  is  only  one  of  good  faith  in  asking  the  sur- 
render. .  .  o  But  this  is  a  very  inadequate  view  of  the  subject. 
Good  faith  is  not  asylum.  .  .  •  The  question  is  one  of  right, 
not  of  good  intentions  in  a  collateral  matter."  ^  If  the  accused 
be  within  the  jurisdiction  for  the  sole  purpose  of  being  tried 
for  the  offence  for  which  he  was  surrendered,  it  follows  that 
he  is  not  amenable  to  process  in  civil  actions.  Except  as  to 
trial  for  the  extradition  offence,  he  stands  in  respect  to  all 
prior  transactions  as  if  within  the  jurisdiction  of  tiie  asylum 
state.  Consequently,  until,  by  reason  of  his  having  had  an 
opportunity  to  return  to  that  jurisdiction,  or  for  some  other 
lawful  cause,  the  competency  of  the  courts  in  respect  to  him 
has  been  revived,  he  is  not  subject  to  civil  suits  any  more 
than  to  criminal  prosecutions. 

§  180.  Lagrave  Cases.  —  The  question  of  the  civil  liability 
of  an  extradited  person  was  much  discussed  in  1873  and  1874, 
by  the  courts  of  the  State  of  New  York,  in  the  cases  of  Lagrave, 
who  was  extradited  from  France  on  a  charge  of  burglary.  As 
a  great  deal  has  been  said  in  the  discussions  of  this  case  about 
the  surrender  of  the  accused  having  been  obtained  by  imposi- 
tion upon  the  French  government,'  it  is  proper  to  advert  to 
the  official  part  of  the  extradition  proceedings.  The  case  was 
brought  to  the  attention  of  the  Department  of  State,  August 
13,  1872,  by  Mr.  Galvin,  district-attorney  for  the  city  and 
county  of  New  York,  who  asked  that  the  French  government 
be  requested  to  surrender  Lagrave  on  the  charge  of  burglary. 
Mr.  Galvin  presented  various  papers,  including  two  affidavits 
of  Geo.  H.  Taft,  one  of  which  stated,  in  a  form  often  found  in 

1  10  Am.  Law  Beview,  617,  620.    Article  on  Winslow  caae,  attrlbated  to 
Judge  LoweU. 
*  Supra^  S  167. 
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applications  for  requisitions,  ^  that  this  application  for  requi- 
sition is  not  made  for  the  purpose  of  bringing  the  said  Lagrave 
within  the  jurisdiction  of  the  courts  of  this  State,  to  serve 
civil  process  upon  him  to  collect  a  debt,  but  solely  "  to  obtain 
his  conviction  on  the  criminal  charge  —  burglary  —  contained 
in  the  indictment.  The  indictment,  which  accompanied  the 
application  of  Mr.  Galvin,  bore  date  August  12,  1872.  It 
charged  burglary  in  the  third  degree  under  the  New  York 
statute,  and  not  burglary  at  common  law,  since  it  did  not 
allege  that  the  building  broken  into  was  a  dwelling,  nor  that 
it  was  entered  in  the  night  time.  On  the  15th  of  August, 
1872,  the  Department  instructed  Mr.  Washburne,  then  United 
States  minister  at  Paris,  to  request  the  surrender  of  Lagrave, 
and  stated  that  one  John  or  James  Mooney,  the  person  desig- 
nated by  the  authorities  at  New  York  City,  had  been  author- 
ized to  receive  the  prisoner.  On  the  13th  of  September,  1872, 
Mr.  Washburne  announced  that  Lagrave  had  been  arrested 
and  that  he  (Mr.  Washburne)  would  present  the  papers  in 
the  case  to  the  Minister  for  Foreign  Affairs  on  that  day.  On 
the  4th  of  October,  1872,  Mr.  Washburne  announced  that  a 
warrant  for  Lagrave's  surrender  had  been  signed.  With  thb 
despatch,  but  not  alluded  to  in  it,  is  a  letter  to  Mr.  Washburne, 
dated  September  24,  1872,  from  one  George  Merrill,  who 
announces  himself  as  attorney  and  counsellor  for  Lagrave, 
and  protests  against  the  acceptance  by  the  United  States  of 
his  surrender,  on  the  grounds  :  (1)  That  the  evidence  does  not 
establish  prima  facie  the  crime  charged ;  (2)  that  the  sur- 
render without  examination  before  a  juge  dTinstruction  is  a 
violation  of  the  treaty.  These  are  all  the  facts  as  they  appear 
upon  the  records  of  the  Department  of  State,  and  the  case  was 
never  a  subject  of  controversy  with  the  French  government. 

When  Lagrave  arrived  in  New  York,  he  was  served  with  a 
warrant  of  arrest  issued  upon  the  indictment  for  burglary  in 
the  third  degree,  and  also  with  orders  of  arrest  in  civil  actions 
instituted  by  creditors.  In  July,  1878,  he  was  brought  before 
Judge  Fancher  of  the  supreme  court  of  New  York,  at  chambers 
and  special  term,  on  a  writ  of  habeas  corpus.  The  records 
in  the  various  cases  were  brought  up  on  a  writ  of  certioraru 
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At  the  hearing  of  the  writs,  Judge  Fancher  held  that  the 
treaty  with  France  contemplated  burglary  only  at  common 
law ;  that  consequently  Lagrave  was  brought  to  the  United 
States  ^^  without  any  charge  having  been  made  for  which  he 
could  lawfully  be  extradited ; ''  that  the  extradition  proceedings 
were  ^^  unauthorized  and  illegal ; "  that  he  was  wrongfully 
seized  and  kidnapped  in  France  through  the  instrumentality 
of  James  Mooney,  an  alleged  detective,  ^^  acting  in  behalf  of  a 
committee  of  creditors ;  and  that  this  committee,  and  prima- 
rily the,  creditors  themselves,  were  the  parties  who  caused  the 
arrest  and  extradition  of  Lagrave,"  in  the  wrongful  manner 
described.  On  these  grounds,  he  discharged  the  relator  from 
the  orders  of  arrest  in  the  civil  action&  But  he  remanded 
him  into  custody  on  the  criminal  charge,  holding  that  the 
wrong  committed  by  the  creditors  could  not  be  attributed  to 
the  people.  On  this  point  he  cited  the  People  v.  McLeod, 
1  ffiU,  877,  and  Matter  of  Clark,  9  Wend.  212.i 

In  September,  1878,  H.  F.  Averill,  a  creditor,  who  did  not 
participate  in  the  proceedings  which  resulted  in  bringing  the 
prisoner  within  the  jurisdiction,  brought  a  separate  action 
against  him,  and  a  summona  having  been  served  on  him,  the 
defendant  moved,  before  Judge  Daniels,  of  the  supreme  court, 
at  a  special  term  (September,  1873),  to  set  the  summons 
aside.  Judge  Daniels  said  that  the  defendant,  because  of  the 
unlawful  manner  in  which  he  was  brought  within  the  jurich 

^  Matter  of  Lagmve,  45  How.  Pr.  801 ;  Jaly,  1878 ;  b.  c.  14  Abb.  Pr.  (n.  &) 
888.  From  infonnation  furnished  me  by  Jno.  D.  Lindsay,  Esq.,  assistant  district- 
attorney  of  New  York  City,  it  appears  that  Lagrave  was  never  brought  to  trial 
on  the  indictment.  But,  in  view  of  the  fact  that  he  was  delivered  up  under  a 
decree  of  the  executive  authority  of  France,  Judge  Fancher's  declaration  that  he 
was  "wrongfully  seized  and  kidnapped  "  is  not  warranted.  The  executive  author* 
ity  in  France  possesses  plenary  powers  in  matters  of  extradition,  and,  even  where 
a  treaty  exists,  is  not  precluded  from  surrendering  a  fugitive  for  an  offence  not 
enumerated  in  the  convention.  The  fact,  therefore,  that,  in  such  case,  the  offenoe 
for  which  the  extradition  of  a  fugitive  from  France  is  decreed  may  not  be  held  to 
be  within  the  treaty,  by  no  means  makes  the  delivery  an  act  of  wrongful  seisure 
and  kidnapping,  as  Judge  Fancher  seems  to  have  supposed.  Moreover,  it  is  not 
within  the  province  of  the  courts  of  the  country  to  which  a  fugitive  has  been 
extradited  to  investigate  the  question  whether  the  authorities  of  the  surrendering 
nation  have  complied  with  its  laws. 
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diction,  had  ^^  the  right  to  return  unrestrained  to  the  country 
from  whence  he  had  been  unlawfully  extradited."  But  the 
^'  simple  service  of  a  summons/'  he  held,  ^^  requiring  him  to 
answer  the  allegations  of  the  creditor,  imposes  no  restraint 
whatever  upon  his  person.  .  •  •  And  the  service,  therefore, 
is  in  conflict  with  no  right  or  privilege  which  the  defendant 
can  properly  claim."  And  m  view  of  this  fact,  and  of  the 
further  fact  that  the  plaintiff  was  ^^in  no  sense  whatever 
implicated  "  in  the  proceedings  by  which  the  defendant  was 
improperly  brought  within  the  jurisdiction,  the  motion  was 
denied  with  costs.^  The  question  of  the  prisoner's  detention 
on  the  criminal  process  was  not  before  Judge  Daniels,  and  in 
view  of  the  point  actually  decided  by  him  his  remarks  upon 
the  right  of  the  prisoner  to  return  to  France  were  obiter. 

Subsequently  two  other  cases  came  before  Judge  Lawrence, 
at  a  special  term  of  the  supreme  court,  April,  1874.  Tiiese 
were  the  cases  of  Bacharach  v.  Lagrave  and  Adriance  v.  La- 
grave.  In  these  cases  there  had  been  service  of  summonses 
and  complaints,  and  also  of  orders  of  arrest.  Motion  was 
made  by  the  defendant  to  set  such  service  aside.  In  support 
of  the  motion  it  was  alleged  that  the  plaintiffs  were  parties  to 
the  irregular  proceedings  by  which  the  defendant  was  brought 
within  the  jurisdiction.  Judge  Lawrence  said  that  so  far  as 
creditors  were  concerned  who  were  implicated  in  those  pro- 
ceedings, the  court  had  already  held  that  the  defendant  was 
entitled  to  discharge  from  orders  of  arrest  issued  in  their 
suits.  (Fancher,  J.,  Matter  of  Lagrave,  14  Abb.  Pr.  (n.  b.) 
836.)  In  the  two  cases  in  question,  however,  the  plaintiffs 
flatly  denied  that  they  were  so  implicated,  and  it  seemed  to 
him  that  the  defendant  could  not,  as  against  them,  claim  that 

1  Jjugrave's  Case,  14  Abb.  Pr.  (n.  8.)  843.  In  the  course  of  his  opinion, 
Jadge  Daniels  said  :  **  When  the  defendant  has  been  brought  into  this  State  as  a 
fugitive  from  justice,  under  the  Constitution  and  laws  of  the  United  States,  it 
has  been  held  that  he  may  be  proceeded  against  by  civil  process  after  his  trial  and 
acquittal  on  the  criminal  chaige,  provided  the  extradition  proceedings  were  not 
used  to  subject  him  to  the  civil  proceedings  of  the  courts.  Williams  v.  Bacon,  10 
Wend.  686.  That  is  a  direct  authority  for  the  present  proceeding  ;  for  it  sane- 
tlons  and  sustains  the  right  of  an  innocent  party  to  proceed  against  his  debtor 
who  may  have  been  brought  into  the  United  States  under  extradition  proceedings.** 
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his  person  had  been  wrongfully  brought  within  the  jurisdic- 
tion of  the  court.  On  the  other  hand,  Judge  Daniels  had  held 
that  a  creditor  who  had  not  participated  in  the  wrongful  pro- 
ceedings against  the  defendant,  might  lawfully  serve  him  with 
a  summons  in  a  civil  action.  (Lagrave's  Case,  14  Abb.  Pr. 
(n.  8.)  344.)    Judge  Lawrence  said :  — 

^^  I  see  no  good  reason  why,  if  such  a  creditor  can  serve  the  de- 
fendant with  a  summons,  and  thus  institute  a  civil  action  against 
him,'  he  is  not  entitled  to  resort  to  all  the  remedies  which  the  law 
gives  to  the  plaintiff,  as  incidental  or  auxiliary  to  such  action.  If 
the  defendant  is  subject  to  the  process  of  the  court  for  the  purpose 
of  commencing  the  action,  it  seems  to  me  conclusively  to  follow, 
that  he  is  amenable  to  all  orders  and  processes  which  may  naturally 
arise  and  grow  out  of  such  action.  It  being,  therefore,  denied  by 
the  plaintiffs,  that  they  were  parties  to  the  arrangement  by  which 
the  defendant  was  wrongfully  brought  within  the  territory  of  this 
State,  and  the  presumption  being  in  favor  of  the  jurisdiction  of  the 
court,  and  it  being  also  incumbent  upon  the  defendant  to  establish 
affirmatively  that  he  was  not  within  nor  subject  to  such  jurisdiction 
at  the  time  of  his  arrest,  and  of  the  service  of  the  summons  and 
complaint,  I  am  of  opinion  that  these  motions  should  be  denied."  ^ 

From  this  decision  of  Judge  Lawrence,  the  defendant  ap- 
pealed. His  appeal  was  decided  at  the  general  term  of  the 
supreme  court,  July,  1874,  Judge  Daniels  delivering  the 
opinion.  Judge  Daniels  held  that  the  defendant  having  been 
extradited  from  France  under  the  treaty  for  a  specified  crime, 
^^  it  was  for  the  purpose  of  answering  the  crime  mentioned  in 
the  proceedings  taken  against  him,  and  for  no  other  purpose 
whatsoever.  As  to  all  other  matters,  being  beyond  the  reach 
of  the  laws  of  this  State,  he  was  absolutely  entitled  to  his 
freedom.  He  was  extradited  for  a  single  special  purpose,  that 
of  being  tried  for  the  crime  for  the  commission  of  which  he 
was  removed  from  the  protection  of  the  laws  of  France.  Be- 
yond that,  he  was  entitled  to  the  protection  of  those  laws,  so 
far  as  his  personal  liberty  would  have  been  secured  by  them, 
in  case  no  removal  of  his  person  had  been  made."  Referring, 
in  another  part  of  his  opinion,  to  the  extradition  treaty  with 

^  Adriance  v.  Lagrave,  15  Abb.  Pr.  (n.  s.)  275  ;  8.c.  47  How.  Pr.  71. 
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France,  Judge  Daniels  said :  ^  Without  the  provision  made, 
he  could  not  have  been  brought  here  from  that  country.  And 
that  provided  that  it  could  be  done  only  in  a  prescribed  and 
particularly  enumerated  class  of  cases.  The  effect  of  such 
a  specification,  according  to  well-settled  principles  of  con- 
struction, is,  to  exclude  the  remedy  from  all  but  the  enumer- 
ated cases."  The  order  of  the  special  term  in  the  two  cases' 
was  reversed,  and  an  order  entered  setting  aside  the  orders  of 
arrest.  The  court  also  held  that  the  defendant  did  not,  by 
giving  bail  to  answer  in  the  actions  in  which  the  orders  of 
arrest  were  issued,  waive  his  right  to  apply  to  the  court  to 
have  such  orders  set  aside.  In  the  opinion  delivered  by 
Judge  Daniels,  Davis,  P.  J.,  and  Brady,  J.,  concurred.^ 

§  181.    DeoiBioD    of  New  Tork  Court  of  Appeals,  Lagrave 

Cases. — From  the  decision  of  the  general  term  of  the  su- 
preme court,  an  appeal  was  taken  to  the  Court  of  Appeals. 
This  court,  Chief  Justice  Church  delivering  the  opinion,  held 
that  the  judgment  of  the  general  term  must  be  reversed,  and 
that  of  the  special  term,  refusing  to  vacate  the  orders  of  ar- 
rest, affirmed.  The  court  held  that  there  was  no  implied 
obligation  in  the  treaty,  enforceable  by  the  courts  at  the  in- 
stance of  the  defendant,  which  would  prevent  his  prosecution 
for  other  offences  than  that  for  which  he  was  surrendered,  or 
his  detention  for  civil  liabilities.  '^  The  right  of  exemption 
from  prosecution,"  said  the  chief  justice,  ^^  if  it  can  be  said  to 
exist  at  all,  is  based  upon  the  good  faith  of  the  government, 
which  is  necessarily  uncertain,  and  is  a  political  and  not  a 
judicial  question.  •  •  •  As  the  present  plaintiffs  were  not 
concerned  in  the  alleged  fraud  of  procuring  the  defendant  to 
be  brought  within  the  jurisdiction  of  the  State,  we  can  see  no 
gi'ound  for  setting  aside  the  order  of  arrest."^  From  the 
decision  of  the  Court  of  Appeals,  Grover  and  Folger,  JJ., 
dissented.' 

^  Bacharach  v.  Lagrave  and  Adriance  v.  Lagrave,  1  Han,  689  ;  8.  0.  47  How. 
Pr.  885. 

s  Adrianoe  v.  Lagraye,  69  N.  Y.  110 ;  Not.  24»  1874. 

*  **  The  caae  of  Adriance  v.  Lagrave,  59  N.  Y.  110,  has  been  cited  as  supporting 
the  doctrine  held  by  Judge  Benedict  (United  States  v.  Lawrence,  18  Blatchf.  295)9 
and  ondonbtedly  the  laoguage  of  the  opinion  delireied  by  Chief  Jostioe  Chnrch* 


LIMITATIONS  AS  TO  TRIAL.  26T 

§  182.  Civil  Case  of  Lawrence. — The  question  whether  an 
extradited  person  is  subject  to  process  in  civil  actions  was 
discussed  hy  the  Solicitor-General  of  the  United  States  in  the 
case  of  Lawrence.^  After  Lawrence  was  brought  from  Eng- 
land to  the  United  States  on  a  charge  of  forgerj,  and  whUe 
held  for  trial  on  that  charge,  he  was  served  with  a  capias  in  a 
civil  suit  brought  against  him  hy  the  United  States  for  unpaid 
duties.  The  Solicitor-General,  to  whom  the  question  of  dis- 
continuing the  suit  was  submitted,  advised  that,  by  the  law 
and  practice  both  of  the  United  States  and  of  Great  Britain, 
a  fugitive  criminal,  when  surrendered,  was  delivered  up  to 
justice  ^^  generally,  absolutely,  and  simply ; "  that  he  could 
be  prosecuted  for  offences  other  than  that  for  which  he  was 
extradited  ;  and  that  by  parity  of  reasoning  he  could  be  sued 
and  served  with  process  in  civil  actions.^ 

for  the  court,  in  that  case,  adopts  the  reasoning  of  Judge  Benedict's  opinion. 
Considering  the  high  character  of  that  court,  it  may  he  proper  to  make  an  ohser* 
▼ation  or  two  on  that  case.  First.  It  seems  that  while  Legrare  was  held  for 
trial  in  this  country  under  extradition  proceedings,  hy  which  he  was  remored  from 
France  under  the  treaty  of  1848  with  that  nation,  heing  out  on  hail,  he  was  ar- 
rested under  a  writ  in  a  civil  suit  for  deht,  which  issued  from  one  of  the  courts  of 
the  state  of  New  york.  He  made  application  hy  a  writ  of  habeas  corpus  to  he 
released  from  this  arrest,  on  the  ground  that  he  was  protected  from  it  hy  the  terms 
of  the  treaty  under  which  he  was  surrendered,  which,  in  that  respect,  aro  similar 
to  those  of  the  treaty  of  1842  with  Great  Britain.  The  difference  hetween  serving 
process  in  a  civil  action  brought  by  a  private  party,  whether  arrest  be  an  incident 
to  that  process  or  not,  and  the  indictment  and  prosecution  of  a  person  similarly 
situated  for  a  crime  not  mentioned  in  the  treaty  of  extradition  under  which  the 
defendant  was  by  force  brought  to  this  country,  is  too  obvious  to  need  comment. 
And  while  it  is  unnecessary  to  decide  now  whether  he  could  be  so  served  with 
process  in  civU  proceedings,  it  does  not  follow  that  he  would  be  equally  liable  to 
anest,  trial,  and  conviction  for  a  crime,  and  especiaUy  a  crime  not  enumerated  in 
the  extradition  treaty,  and  committed  before  his  removal.  Second.  The  case  of 
Adriance  v.  Lagrave  was  decided  in  the  supreme  court  of  the  State  by  an  order 
discharging  Lagrave  from  arrest  under  the  writ,  and  the  writ  was  vacated.  This 
judgment  was  the  unanimous  opinion  of  the  court,  in  which  sat  three  eminent 
judges  of  that  State,  to  wit,  Daniels,  Davis,  and  Brady.  In  the  court  of  appeals 
this  judgment  was  reversed  by  a  divided  court.  Judges  Folger  and  Orover  dissent- 
ing.*' Miller,  J.,  delivering  opinion  of  court  in  United  States  v.  Bauscher,  119 
U.  S.  407,  426. 

1  Supra,  §  158. 

>  15  Op.  A.-6.,  PhiUipa,  Solicitor-Genera],  July  16, 1675.  The  only  authorities 
in  the  United  States  which  he  cited  were  the  cases  of  Caldwell  (8  Blatchf.  131)  and 
Adriance  v,  Lsgrave.    He  also  cited  CUrke  on  Extradition,  2d  ed.,  p.  90,  n.,  and 
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§  188.  CML  Cfeuie  of  VToodhaU.  —  The  decisions  and  opinions 
in  the  civil  suits  above  cited  were  all  rendered  prior  to  the 
commencement  of  the  Winslow  controversy.  Before  that 
time  the  courts  in  the  United  States,  disregarding  the  pecu- 
liar judicial  aspect  of  treaties  under  the  Federal  Constitution, 
and  acting  upon  the  general  doctrine  that  a  criminal  cannot 
set  up  in  answer  to  his  prosecution  the  manner  in  which  he 
was  brought  within  the  jurisdiction,  had  held  that  an  extra- 
dited person  was  liable  to  general  prosecution  for  antecedent 
criminal  acts.  The  Winslow  controversy,  in  attracting  atten- 
tion to  other  principles  involved  in  the  subject,  became  the  turn- 
ing point  in  its  development,  and  marks  the  setting  in  of  the 
new  current  of  decisions  which  culminated  in  the  Bauscher  case. 
The  first  case  after  that  of  Bauscher  in  which  the  question  of 
limitation  as  to  trial  arose  was,  as  has  already  been  seen,  that 
of  Alice  Woodhall.^  In  respect  to  this  individual  there  also 
arose  the  question  of  the  liability  of  an  extradited  person  to 
civil  proceedings.  We  refer  to  the  case  of  Martin  v.  Wood- 
hall,^  decided  by  the  superior  court  of  the  city  of  New  York, 
Sedgwick,  Ch.  J.,  and  Freedman  and  Truax,  JJ.,  February  4, 
1889.  The  defendant,  Alice  Woodhall,  was,  as  already  shown, 
extradited  from  England  to  the  United  States  in  1888  on 
charges  of  forgery.  In  January,  1885,  Martin,  the  plaintiff,  as 
a  committee  of  the  estate  of  John  Gill,  to  whose  detriment  the 
forgeries  charged  in  the  subsequent  extradition  proceedings 
were  alleged  to  have  been  committed,  obtained  a  judgment 
against  Alice  Woodhall,  and  another,  in  the  superior  court  of 
the  city  of  New  York,  for  $82,518.75.  On  this  judgment  exe- 
cution was  issued  and  returned  unsatisfied.  In  July,  1885, 
John  Gill  died,  intestate.  Martin  made  his  i*eport  as  commit- 
tee of  the  estate  and  was  discharged  from  the  trast.  Subse- 
quently Robert  Gill  was  appointed  administrator  of  the 
intestate,  and  thus  became  the  only  person  entitled  to  collect 
the  judgment  and  institute  proceedings  for  its  enforcement* 

various  portions  of  the  report  of  the  British  Commission  on  Extradition,  of  1868. 
In  connection  with  the  foregoing  opinion,  see  United  States  v.  Lawrence^  18 
Blatchf.  295. 

^  Supra,  S  167.  ~  *  56  N.  Y.  Super.  Ct  489. 
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When  Alice  Woodhall  was  surrendered,  the  legation  of  the 
United  States  in  London  authorized  John  Tunbridge,  a  British 
police  officer,  who  had  arrested  her  in  England,  to  convey  her 
to  the  United  States.  At  the  time  of  her  arrest,  he  found  on 
her  person  and  in  her  room  certain  coupons  and  Bank  of  Eng- 
land notes.  These  he  seized  and  retained  as  evidence  of  guilt, 
and  brought  with  the  defendant  to  New  York,  where  he  ar- 
rived on  the  2d  of  June,  1888.  On  May  31,  while  Tunbridge 
and  the  defendant  were  on  the  high  seas,  Robert  Gill,  as  ad- 
ministrator of  the  estate  of  John  Gill,  obtained  an  order  for 
the  examination  of  Tunbridge  as  an  alleged  third  party  hav- 
ing property  in  his  possession  belonging  to  the  defendant. 
The  order  also  enjoined  him  from  disposing  of  the  property 
in  any  way.  On  June  1,  a  receiver  was  appointed  of  defend- 
ant's property.  WJien  she  arrived  in  New  York  on  the  fol- 
lowing day,  Tunbridge  handed  her  over  to  the  custody  of  the 
United  States  marshal,  but  was  stopped  by  the  order  of  the 
court  from  handing  over  the  property.  He  was  subsequently 
examined  pursuant  to  the  order,  and  at  the  close  of  his  exam- 
ination orders  were  made  directing  him  to  deliver  all  the 
property  of  the  defendant  in  his  possession  to  the  receiver. 
Previously  to  this  motions  were  made  on  behalf  of  the  defend- 
ant to  set  aside  the  order  for  the  examination  of  Tunbridge 
and  the  order  appointing  a  receiver.  These  motions  having 
been  denied,  appeals  were  taken  from  the  orders  denying 
them,  as  well  as  from  the  order  directing  Tunbridge  to  turn 
over  the  property  to  the  receiver.  The  court  referred  to  the 
cases  of  Lagrave,  14  Abb.  N.  s.  338,  decision  by  Fancher,  J., 
and  Adriance  v.  Lagrave,  69  N.  Y.  110,  and  said  :  ^  — 

**  From  the  foregoing  authorities  it  sufficiently  appears  that  a 
defendant,  in  order  to  sustain  the  objection  that  he  was  brought  by 
criminal  proceedings  and  against  his  will  within  the  civil  Jurisdic- 
tion of  the  courts  of  this  State,  must  establish  two  things,  viz. : 

(1)  That  the  criminal  proceedings  were  instigated  by  the  creditor 
or  person  who  attempts  to  subject  him  to  the  civil  jurisdiction,  and 

(2)  that  such  creditor  or  person  was  guilty  of  a  wrongful  act  in 
the  instigation  of  the  criminal  proceedings. 

1  Supra,  §  180. 
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*'  In  the  case  at  bar,  the  defendant  wholly  failed  to  establish 
the  second,  even  If  it  be  conceded  that  she  sufficiently  established 
the  first.  For  all  that  appears,  the  warrant  of  extradition  was  in 
strict  compliance  with  the  law  and  the  treaties,  and  the  defendant 
may  have  been  guilty  of  the  very  offence  charged  against  her  and 
for  which  she  was  brought  back.  She  nowhere  claimed  that  she 
was  innocent  of  the  offence  for  which  she  was  extradited,  or  that 
the  offence  charged  against  her  was  not  covered  by  the  law  or  the 
treaties.  In  view  of  all  this,  it  cannot,  in  the  absence  of  evidence 
'showing  bad  faith,  be  held  that  the  parties  who  set  on  foot  the 
criminal  proceedings  were  guilty  of  a  wrongful  act  in  doing  so. 
The  appeals  must  be  determined  upon  the  facts  as  they  were  made 
to  appear  in  the  course  of  the  proceedings  below,  and  consequently 
subsequent  occurrences  cannot  be  taken  into  account.  For  all  that 
appears  the  parties  who  instigated  the  criminal  proceedings  and 
the  parties  who  managed  the  civil  proceedings  did  no  more  than 
under  the  circumstances  they  had  a  right  to  do."  ^ 

§  184.  Civil  Case  of  Reinitz.  —  Soon  after  the  decision  of 
the  superior  court  of  the  city  of  New  York  in  the  case  of 
Martin  v,  Woodhall,  stated  in  the  preceding  section,  the 
question  of  the  liability  of  an  extradited  person  to  arrest  in  a 
civil  action  came  before  the  circuit  court  of  the  United  States 
for  the  Southern  District  of  New  York  in  the  case  of  Beinitz, 
who  was  extradited  from  Ireland  to  the  United  States  on  a 
charge  of  forgery .^  He  was  tried  on  that  charge  in  the  city 
of  New  York,  and  on  June  19, 1889,  was  acquitted.  As  he 
was  .leaving  the  court-house,  a  few  minutes  after  his  discharge, 
he  was  arrested  by  a  sheriff  upon  an  order  of  arrest  issued  by 
the  supreme  court  of  the  State  of  New  York,  in  a  civil  action 
for  the  recovery  of  moneys  alleged  to  have  been  wrongfully 

^  That  statutes  for  the  protection  of  an  extradited  person  from  general  criminal 
prosecution  are  not  applicable  to  civil  proceedings,  is  sustained  by  Allen  v.  Dykers, 
8  Hill,  539,  597;  ChUds  v.  Smith,  65  Barb.  45,  5S;  Rich  v.  Hnsson,  1  Duer,621 ; 
Billings  V.  Baker,  28  Barb.  843 ;  see  4  Abb.  Dig.  828,  §  108.  This  doctrine  is 
held  in  England.  See  Pooley  o.  Wetham,  cited  in  this  work.  The  Department 
of  State  declined  to  interfere  in  the  case  of  Martin  v.  Woodhall,  while  it  was 
pending  before  the  court,  on  the  principle  of  non-interference  of  the  executive  in 
the  proceedings  of  the  judicial  tribunals.  Dept  to  Messrs.  Martin  and  Smith, 
June  22,  1888 ;  MSS.  Dom.  Let 

>  Supra,  §  169. 
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converted  by  the  defendant  to  his  own  use.  Writs  of  habeas 
carpus  and  certiorari  were  obtained  from  the  circuit  court  of 
the  United  States  for  the  Southern  District  of  New  York,  on 
which  the  case  was  decided  bj  Judge  Brown,  June  24, 1889. 
He  said  that  he  must  hold,  ^^  upon  the  principles  and  authori- 
ties approved  by  the  Supreme  Court  in  the  case  of  Rauscher, 
that  the  prisoner,  at  the  time  of  his  arrest,  not  having  had  a 
reasonable  time  to  return  to  Ireland  after  his  acquittal,  was 
under  the  protection  of  the  United  States,  and  not  subject  ta 
arrest  in  the  State  or  Federal  courts  for  any  cause  arising 
prior  to  his  extradition,  and  that  the  State  court,  when  the 
prisoner  was  arrested  by  the  sheriff,  ^  did  not  have  jurisdiction 
of  the  prisoner  at  that  time,  so  as  to  subject  him  thereto.' 
119  U.  S.  433 ;  7  Sup.  Ct.  Rep.  248.*'  ^  Judge  Brown  ordered 
the  prisoner  to  be  discharged,  and  fixed  a  week  after  his  re- 
lease by  the  sheriff  as  a  reasonable  time  during  which  he  was 
entitled  to  exemption  from  arrest,  for  the  purpose  of  returning 
to  Ireland. 

§  1 85.  Bzemptlon  not  affected  by  Form  of  Civil  Process.  — 
The  case  of  Reinitz  was  one  of  arrest.  In  the  suit  of  Averill 
against  Lagrave  (Lagrave  Cases,  supra^  §  180),  in  which  a 
writ  of  summons  was  served  upon  the  defendant,  the  court 
refused  to  set  it  aside  because  it  impelled  no  physical  restraint 
upon  him,  although  it  was  intimated  that  if  the  process  had 
been  an  order  of  arrest  the  defendant  would  have  been  dis- 
charged from  it.  This  distinction  was  criticised,  and  it  would 
seem  very  justly,  in  the  case  of  Adriance  v.  Lagrave,  when 
before  Judge  Lawrence,  of  the  supreme  court  of  New  York, 
at  special  term.  There  was  no  good  reason,  he  said,  why 
the  defendant  should  be  liable  to  a  civil  suit  in  one  form  and 
not  in  another,  or  why  he  should  be  subject  to  the  process  of 
the  court  for  the  purpose  of  commencing  the  action,  but  not 
amenable  to  the  orders  which  might  subsequently  be  adopted 
to  give  it  effect.  Judge  Brown,  in  the  case  of  Reinitz,  does 
not  discuss  the  question  of  service  of  summons,  which  was 
not  before  him,  but,  in  the  course  of  his  opinion,  he  says :  — 

^  In  re  Reinitz,  89  Fed.  Rep.  204. 
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^^  It  is  certain  that  no  government  surrenders  a  person  for  the 
purposes  of  arrest  in  a  civil  action ;  and  such  an  arrest  is  as  much 
an  infringement  of  personal  libertj'  and  a  diversion  of  the  object  of 
the  treat}'  as  an  arrest  for  crime ;  and  there  is  the  less  justification 
for  the  former,  since  the  courts  of  all  civilized  countries  are  alike 
open  for  the  prosecution  of  money  demands,  while  crimes  can  foe 
punished  only  within  the  jurisdiction  where  committed.  .  .  .  The 
demands  of  public  justice,  on  elementary  principles,  are  superior 
to  claims  for  the  satisfaction  of  private  debts.  If,  therefore,  the 
demands  of  the  state  must  give  way  to  the  prisoner's  right  of 
return,  much  more,  it  would  seem,  must  the  right  of  private 
arrest" 

111  this  as  well  as  in  other  parts  of  his  opinion,  Judge  Brown 
laid  great  stress  on  the  prisoner's  "  right  of  return  ; "  as  did 
the  Supreme  Court  of  the  United  States  in  Rauscher's  Case, 
in  holding  that  the  prisoner  could  not  be  tried  for  the  offence 
for  which  he  was  indicted  until  he  had  had  an  opportunity 
to  return  to  the  jurisdiction  of  the  surrendering  state.  It 
is  obvious  that  the  meaning  of  this  rule  is  that  as  to  all  acts 
antecedent  to  his  surrender,  save  only  the  offence  or  offences 
for  which  he  was  delivered  up,  the  prisoner  is  entitled  to  the 
same  measure  of  protection  as  if  he  had  not  left  the  jurisdic- 
tion of  the  surrendering  government.  This  is  what  is  meant 
by  his  "  right  of  return."  He  is  not  required  to  return,  but 
he  must  have  opportunity  to  do  so ;  and  until  he  has  had 
such  opportunity,  the  courts  have  not,  as  was  said  in  the 
Rauscher  case,  '^  jurisdiction  of  the  person  .  .  .  ,  so  as  to 
subject  him  to  trial,"  for  other  offences  than  that  for  which 
he  was  surrendered.  The  fugitive  having  been  delivered  up 
for  the  sole  purpose  of  being  tried  for  the  offence  with  which 
he  was  charged,  and  the  disability  of  the  courts  being  juris, 
dictional,  it  follows  that  the  prisoner  is  not  liable  to  their 
process  for  civil  any  more  than  for  general  criminal  purposes. 
The  fugitive  is  not  delivered  up  with  a  view  to  answer  in 
civil  suits  in  any  respect.  The  reasons  for  holding  otherwise 
are  less  strong  in  civil  than  in  criminal  actions.^ 

1  Jadge  Cooley  suggests  that  provisioD  sboald  be  maile  in  the  treaties  that  the 
person  extradited  should  be  exempt  from  civil  process  except  in  one  contingency, 
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§  186.  CaM  of  Bamob.  — It  has  been  seen  that  in  the  case 
of  Reinitz,  who  had  been  extradited  from  Great  Britain,  Judge 
Brown,  sitting  in  the  circuit  court  of  the  United  States  for  the 
Southern  District  of  New  York,  applied  the  decision  in  the 
Bauscher  case  to  an  arrest  in  a  civil  action,  and  discharged 
the  prisoner  from  custody  on  habeas  corpus.^  On  January  4, 
1890,  the  same  judge  again  applied  the  Rauscher  decision  to  a 
case  which  presented  novel  circumstances.^  An  alleged  fugitive 
from  justice  named  Banich  was  arrested  in  the  State  of  New 
Jersey  by  a  deputy  United  States  marshal  of  the  city  of  New 
York,  on  a  warrant  issued  by  an  extradition  commissioner  in 
that  city  upon  a  complaint  made  by  the  Austro-Hungarian 
consul,  under  the  treaty  between  the  United  States  and  Aus- 
tria, with  a  view  to  secure  Baruch's  commitment  for  surren- 
der on  the  charge  of  embezzling  public  funds.  In  due  time  a 
hearing  was  had  before  the  commissioner  and,  the  evidence 
failing  to  sustain  the  complaint,  the  prisoner  was  discharged. 
As  he  was  leaving  the  commissioner's  room,  he  was  arrested 
by  the  sheriff  of  the  city  and  county  of  New  York,  upon  an 
order  of  arrest  issued  in  a  civil  suit  in  the  supreme  court  of 
the  State  of  New  York,  brought  by  the  Austrian  consul  oa 
behalf  of  Daniel  Baruch,  the  prisoner's  brother,  on  account  id 

wMch  he  t/Utn  as  follows  :  "  If  private  wrongs  which  would  be  the  foundation 
of  a  salt  at  law,  were  connected  with  the  public  wrong,  and  Rprung  from  the  same 
facts,  and  the  offender  is  found  guilty  of  the  crime,  it  is  no  injustice,  nor  can  there 
be  abuse  of  the  proceeding,  in  holding  him  then  subject  to  civil  proce&s  for  such 
wrongs.  But  if  the  public  prosecution  is  abandoned,  or  breaks  down  on  trial, 
there  would  be  palpable  wrong  and  almost  certain  abuse  if  private  parties  might 
then  take  advantage  of  the  proceedings  for  their  own  purposes.  Suppose,  for 
example,  a  party  is  seized  in  Great  Britain  and  brought  to  America  on  a  charge  of 
robbery  ;  if  the  charge  proves  well  founded,  there  is  no  good  reason  why  the 
prosecutor  should  not  in  a  private  suit  recover  the  chattel  or  its  value  ;  but  if  the 
public  authorities  ascertain  that  it  is  really  no  robbery,  but  only  a  taking  of  prop- 
erty on  a  b<ma  Jlde  claim  of  title,  and  on  this  ground  abandon  the  proceedings,  it 
would  be  a  gross  wrong  to  permit  the  prosecntor  to  obtain  a  private  remedy  by 
thus  subjecting  his  adversary  to  great  trouble  and  expense  on  an  unfounded 
chaige.  All  our  existing  extradition  treaties  are  defective  in  the  particular  indi- 
cated, and  difficulties  will  be  likely  to  arise  until  they  are  modified."  Int.  Rev., 
vol.  iiL  p.  488  et  teq. ;  see  also  15  Alb.  L.  J.  184. 

1  Sttpra,  §  184. 

*  Mr$  Bamch,  41  Fed.  Rep.  472. 
TOL.I.  — 18 
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the  alleged  conversion  of  the  funds  which  in  the  extradition 
proceedings  were  charged  to  have  been  embezzled.  The  same 
attorneys  acted  in  both  cases,  and  the  papers  for  the  prisoner's 
arrest  in  the  civil  suit  were  prepared  during  the  few  days  prior 
to  the  discontinuance  of  the  extradition  proceedings.  An 
application  was  made  to  Judge  Brown,  sitting  in  tlie  circuit 
court  of  the  United  States  for  the  Southern  District  of  New 
York,  for  the  discharge  of  the  prisoner  on  habeas  corptu. 
Judge  Brown  said  that  the  case  differed  "  in  some  respects  " 
from  that  of  Reinitz,  decided  on  the  strength  of  the  case  of 
Bauscher,  but  that  ^'  the  fundamental  principle  which  was  laid 
down  as  the  basis  of  the  decision  in  the  Rauscher  case"  seemed 
to  him  "  to  be  equally  applicable  "  to  tlie  case  of  Baruch :  — 

**  That  principle  is,"  said  Judge  Brown,  "  that  the  proceeding 
under  the  treaty  is  for  a  limited  and  defined  purpose  only,  and  that 
the  exercise  of  jurisdiction  over  the  prisoner  for  any  other  purpose 
than  that  mentioned  m  the  treaty,  until  he  has  an  opportunity  to 
return,  is  a  fraud  upon  the  rights  of  the  party  extradited,  and  bad 
faith  to  the  countr}- which  permitted  the  extradition.  119  U.  S. 
422,  7  Sup.  Ct.  Rep.  242.  Upon  this  general  principle,  in  the  very 
recent  Caa^  of  Hope^  who  had  been  brought  from  California  upon 
the  requisition  of  the  Governor  of  this  State,  upon  interstate  ex- 
tradition proceedings,  and  who,  after  conviction,  and  after  serving 
out  his  sentence,  was  again  immediately  arrested  upon  a  requisition 
of  the  Governor  of  Delaware  to  the  Governor  of  this  State  for  trial 
for  an  offence  committed  in  Delaware,  the  prisoner  was  discharged 
upon  habeas  corpus  before  Wheeler,  J.  (no  opinion  filed) ,  in  this 
court ;  and  Governor  Hill,  after  argument,  upon  the  same  ground 
refused  the  warrant  for  removal,  until  after  the  lapse  of  a  reason- 
able time  for  the  accused  to  return  to  California,  whence  he  had 
been  brought  to  this  State.  40  Alb.  Law  J.  441.  The  present 
case,  as  it  seems  to  me,  cannot  be  distinguished  or  excepted  from 
this  general  principle.  If  the  extradition  proceeding  and  the  pres- 
ence and  custod}'  of  the  prisoner  here  are  for  the  single-named  pur- 
pose only ;  and  if  the  exercise  of  an}'  other  jurisdiction  over  him, 
before  he  has  a  reasonable  time  to  return,  is  a  perversion  of  the 
treaty  and  the  law,  and  a  fraud  upon  the  rights  of  the  accused,  — 
it  is  manifcstl}'  immaterial  at  what  stage  of  the  extradition  proceed- 
ings, or  in  what  place  in  the  course  of  those  proceedings,  such  a 
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perversion  or  interference  with  the  rights  of  the  prisoner  takes 
place.  .  .  .  Here  the  prisoner  was  brought  from  another  State 
before  a  commissioner  of  this  court  upon  an  extradition  pro- 
ceeding, and  for  the  purpose  of  a  preliminary  trial  only.  On  this 
preliminary  trial  he  was  discharged.  An}'  interference  with  the 
right  of  return,  within  a  reasonable  time,  to  the  place  fram  which 
the  prisoner  had  been  taken  under  the  Federal  authority-,  is  as  much 
a  malappropriation  of  the  extradition  proceeding,  and  a  perversion 
of  its  purpose,  as  if  the  arrest  were  after  a  discharge  under  final 
trial.  The  case  is  not,  indeed,  within  the  letter  of  section  5275 
Rev.  St.  U.  S.,  since  that  section  applies  only  to  prisoners  delivered 
by  foreign  countries  to  this  countr}*;  but  that  section  does  give 
statutory'  sanction  in  that  class  of  cases  to  the  general  principle 
made  applicable  bj-  the  Supreme  Court  to  extradition  proceedings 
in  general;  and,  as  above  stated,  the  same  general  principle  is 
applied  to  cases  of  interstate  extradition,  although  there  is  no 
statutory  provision  covering  this  point.  As  the  prisoner  was  there- 
fore brought  here  involuntarily  from  New  Jereey  b}*  force  of  the 
Federal  law,  under  treaty  provisions,  and  for  no  other  purpose 
than  an  examination  under  the  treaty  and  the  Federal  law,  com- 
mon justice  demands  that  he  be  treated  as  under  the  protection 
of  the  same  Federal  law  until  the  lapse  of  a  reasonable  time  for 
his  retura  after  his  discharge.  During  this  period,  his  enforced 
presence  under  a  Federal  law  for  treaty  purposes,  and  for  this 
special  purpose  only,  is  a  presence  which  no  other  persons  have  a 
right  to  take  advantage  of;  nor,  under  the  law  and  the  treat}'  that 
wrongfully  forced  him  here,  should  he  be  allowed  to  suffer  disad- 
vantage, until,  by  voluntarily  remaining,  he  waives  the  privilege 
and  protection  to  which  he  is  entitled  until  he  has  opportunity  to 
return.  The  court  which  granted  the  order  of  the  arrest  might, 
perhaps,  properly  enough  refuse  to  vacate  such  an  order ;  for,  after 
the  lapse  of  a  reasonable  time,  if  the  defendant  were  found  here, 
he  might  be  rightfully  arrested  under  it ;  but  until  time  to  return 
is  allowed,  the  execution  of  such  an  order  of  arrest  is  premature. 

'^  Any  uncertainty  in  the  application  of  this  rule,  as  well  as  ques- 
tions of  conflict  of  jurisdiction,  would  be  avoided  if  the  commis- 
sioner in  such  cases,  instead  of  directing  an  immediate  discharge 
from  custody,  should  direct  the  marshal,  as  he  may  direct  him,  to 
return  the  prisoner  to  the  jurisdiction  whence  he  was  brought,  and 
that  the  prisoner  be  thereupon  discharged. 
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'^  The  prisoner  will  acoordinglj  be  diseharged  from  the  custody 
of  the  sheriff;  but,  in  order  that  he  also  maj-  take  no  advantage  of 
his  presence  here,  the  order  entered  may  direct,  if  the  opposing 
creditor  desires,  that  the  prisoner,  upon  his  discharge  by  th^  sheiiff, 
be  taken  by  the  marahal  upon  the  same  day  to  the  State  of  New 
Jersey;  otherwise,  the  prisoner  when  discharged  by  the  sheriff 
will  be  allowed  the  remainder  of  the  day  as  a  reasonable  time  for 
his  return  to  New  Jersey," 

This  opinion,  if  sound,  must  have  a  very  important  effect. 
It  has  been  elaborately  quoted  in  order  that  its  contents  may 
be  fairly  and  fully  understood.  It  is  examined  in  the  follow- 
ing section. 

§  187.  Mlsapplioatlons  of  Ranscher  Decision.  —  Nothing  could 
better  illustrate  the  authority  of  the  Supreme  Court  than 
the  prompt  and  general  acquiescence  with  whicli  officers  of 
government,  executive  as  well  as  judicial.  State  as  well  as 
Federal,  have  followed  the  decision  in  the  Rauscher  case. 
But  in  a  constantly  increasing  number  of  instances  misun- 
derstanding, aided  by  an  undiscriminating  anxiety  to  avoid 
injustice,  has  led  to  the  application  of  that  decision  to  cases 
to  which  it  has  no  relation  either  in  law  or  in  logic.  As  has 
been  seen,  it  was  held  by  Judge  Brown  in  the  civil  case  of 
Beinitz  that  a  person  extradited  under  the  treaty  with  Great 
Britain  could  not  be  arrested  in  a  civil  action  until  he  had  had 
an  opportunity  to  return  to  the  jurisdiction  of  the  surrender- 
ing government.^  Judge  Brown  based  his  decision  upon  the 
case  of  Rauscher,  and  we  think  it  falls  within  the  principle  of 
that  case,^  although  it  has  been  held  in  England,  in  the  case 
of  Pooley  t;.  Wetham,  wliich  is  stated  in  that  part  of  tlie  pres- 
ent work  relating  to  law  and  practice  in  Great  Britain,  that 
the  prohibition  in  the  Act  of  1870  against  trial  for  other  of- 
fences cannot  be  extended  beyond  its  letter,  and  that  an  extra- 
dited person  may  be  arrested  and  imprisoned  in  a  civil  suit 
But  in  tlie  case  of  Baruch,^  Judge  Brown  has  made  the 
Rauscher  case  the  basis  of  a  ruling  which,  in  our  judgment, 
it  does  not  sustain.    We  are  far  from  differing  with  Judge 

1  Supra,  1 184.  *  $i^m,  (1 179, 185.  *  Supra,  |  ISO. 
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Brown  on  the  point  actually  decided  by  him,  namely,  that  a 
person  brought  from  the  State  of  New  Jersey  to  the  city  of 
New  York  on  a  warrant  issued  by  a  United  States  commis- 
sioner in  that  city,  with  a  view  to  his  extradition  on  a  charge 
of  embezzlement  preferred  by  a  foreign  government,  ought  not, 
the  evidence  failing  to  sustain  the  charge,  to  be  arrested  in  a 
civil  action  instituted  in  the  courts  of  the  State  of  Ne\v  York 
for  the  recovery  of  the  money  alleged  to  have  been  embezzled. 
On  this  point  we  express  no  opinion,  since  we  do  not  think 
that  it  is  an  extradition  question.  But  with  all  respect  to  the 
learned  judge,  it  seems  to  us  that  the  Rauscher  case  is  not 
an  authority  for  his  determination.  The  Rauscher  decision 
does  not  rest  upon  any  general  doctrine  of  good  faith  in 
legal  proceedings.  The  Supreme  Court  did  not  base  its 
opinion  upon  the  principle  that  a  plaintiff  in  a  civil  action 
cannot  be  permitted  to  avail  himself  of  an  abuse  of  criminal 
process  to  bring  the  defendant  within  the  jurisdiction,  or  upon 
any  such  theory  as  that  a  person  held  on  criminal  process 
may  call  upon  the  prosecution  to  show  how  he  was  brought 
within  its  reach.  Had  the  Supreme  Court  adopted  such  a 
theory  it  would  have  announced  a  doctrine  for  which  there  is 
no  authority  in  American  or  English  law,  and  which  it  im- 
mediately afterwards  repudiated  in  the  case  of  Ker.^  On  the 
contrary,  the  decision  of  the  Supreme  Court  in  the  Rauscher 
case  rests  upon  the  doctrine  that  the  treaty,  which  under  the 
Constitution  of  the  United  States  is  a  law  of  the  land  binding 
upon  the  judiciary,  confined  the  right  of  trial  to  the  charge  on 
which  the  prisoner  was  surrendered.  What  relation  can  this 
decision  have  to  the  case  of  a  person  merely  under  arrest 
with  a  view  to  extradition  ?  Where  is  the  provision  of  law 
or  of  treaty  which  can  by  any  possible  implication  be  held 
to  confine  his  examination  to  the  charge  on  which  he  was 
arrested  ?  Is  it  not  the  right  of  the  demanding  government 
to  make  other  charges,  to  prefer  other  and  new  complaints, 
under  the  treaty,  and  ask  for  his  detention  and  examination 
upon  them  ?    The  courts  have  always  so  held.    There  are,  as 

^  Eer  V.  Illinois,  119  TJ.  S.  486.    This  case  is  discossed  in  the  following 
chapter. 
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we  shall  see  in  other  parts  of  this  work,  many  cases  in  which 
it  has  been  decided  that  the  arrest  and  examination  of  an 
alleged  fugitive  on  one  charge  is  no  bar  to  successive  arrests 
and  examinations  on  other  charges.  In  examinations  with  a 
view  to  commitment  for  extradition,  just  as  in  other  prelimi- 
nary hearings  on  criminal  complaints,  an  arrest  on  one  charge 
is  not  held  to  preclude  the  making  of  other  and  subsequent 
charges  and  the  detention  of  the  prisoner  upon  them.  Nor 
is  Judge  Brown  more  fortunate  in  citing  the  case  of  Hope,  in 
which  the  Rauscher  decision  was  held  to  apply  in  principle  to 
the  case  of  a  fugitive  from  justice  delivered  up  by  one  State  to 
another,  under  the  Constitution  of  the  United  States.  Of  the 
case  of  Hope  we  shall  have  more  to  say  when  we  come  to  the 
discussion  of  Interstate  Rendition.  But  that  case,  whether 
rightly  or  wrongly  decided,  does  not  appear  to  have  any  rel- 
evancy to  the  case  of  Baruch.  Assuming  it  to  be  true  for 
the  purposes  of  this  discussion,  that  a  person  surrendered,  un- 
der the  Constitution  of  the  United  States,  by  one  State  to  an- 
other, on  a  criminal  charge,  is  in  law  delivered  up  to  be  tried 
on  that  charge  alone  and  for  no  other  purpose  whatever,  and 
in  respect  of  all  other  matters  is  entitled  to  an  opportunity  to 
return  to  the  surrendering  State,  it  by  no  means  follows  that 
Baruch  was  entitled  to  be  discharged.  It  is  true  that  he  was 
arrested  in  the  State  of  New  Jersey  and  taken  to  the  city  of 
New  York,  but  his  arrest  and  transportation  involved  no 
action  on  the  part  of  the  State  of  New  Jersey  or  of  the  State 
of  New  York.  He  was  arrested  on  a  warrant  issued  by  an 
extradition  commissioner  of  the  United  States,  whose  warrant 
may  run  throughout  the  United  States.  Geographically  speak- 
ing, he  was  arrested  in  the  State  of  New  Jersey,  but  in  law  he 
was  arrested  in  the  territory  and  jurisdiction  of  the  United 
States.  The  fact,  therefore,  that  he  was  taken  in  the  State  of 
New  Jersey  did  not  in  any  respect  bring  him  within  the  prin- 
ciple either  of  the  case  of  Rauscher  or  of  that  of  Hope.  We 
do  not  now  consider  the  soundness  of  Judge  Brown's  decision 
that  the  courts  of  the  State  of  New  York  could  not  take  ad- 
vantage of  the  prisoner's  presence  on  the  Federal  process  to 
order  his  arrest  in  a  civil  action.    But  we  do  maintain  that 
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the  oases  of  Rauscher  and  Hope  afford  no  ground  for  that  de* 
cision,  and  that  so  to  apply  them  is  to  misunderstand  and  per- 
vert them.  To  do  this  is  especially  unfortunate,  since  it  is 
generally  admitted  that  the  limitation  enforced  in  those  cases 
is  productive  of  so  much  inconvenience  and  of  such  frequent 
miscarriages  of  justice  that  it  should  not  be  extended.  One 
of  the  problems  of  extradition  to-day  is  how  to  get  rid  of  or 
modify  the  limitation  so  as  not  to  incur  the  risk  of  the  abuses 
which  it  was  designed  to  prevent. 

When  Baruch  was  arrested  in  the  civil  action  in  New  York 
City,  he  was  still  within  the  jurisdiction  of  the  nation  of 
asylum,  and  nothing  had  occurred  to  bring  into  play  any  of 
the  restrictions  of  the  treaty  or  of  the  extradition  statutes  as 
to  the  purposes  for  which  an  extradited  person  is  held.  The 
fact  that  he  was  arrested  with  a  view  to  extradition  did  not 
exempt  him  from  liability  to  answer  in  legal  proceedings, 
either  under  the  laws  of  the  United  States  or  of  the  several 
States,  on  account  of  prior  transactions.  It  is  true  that,  be- 
ing in  the  custody  of  the  United  States  for  the  purpose  of 
examination  on  an  extradition  charge,  it  might  not  have  been 
possible  to  take  him  from  that  custody  while  the  examination 
was  pending.  But  this  condition  of  things  may  exist  in  any 
case  of  arrest  on  criminal  process,  and  did  not  arise  out  of  the 
fact  that  the  arrest  was  made  in  an  extradition  proceeding. 
The  matter  still  lay  between  him  and  the  United  States, 
against  which  he  acquired  no  right  of  asylum  by  reason  of 
his  arrest.  A  fugitive  from  justice  cannot  assert  a  right  to 
asylum  in  the  country  to  which  he  flees.  The  character  of  a 
fugitive  from  justice  does  not  confer  upon  him  any  immuni- 
ties. Even  where  a  treaty  exists,  by  which  the  offences  for 
which  his  extradition  may  be  demanded  are  defined,  he  can- 
not assert  against  the  country  of  refuge  an  asylum  in  respect 
to  other  offences.  In  the  case  of  Eer,  who  was  kidnapped  in 
Peru,  the  Supreme  Court  of  the  United  States  rejected  the 
pretension  that  such  a  right  of  asylum  exists. 

**  It  will  not,"  said  the  court,  '^  be  for  a  moment  contended  that 
the  government  of  Peru  could  not  have  ordered  Ker  out  of  the 
country  on  his  arrival,  or  at  any  period  of  his  residence  there.    If 
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^hiB  oould  be  done,  what  beoomes  of  hiB  right  of  asylum?  .  •  .  The 
treaty,  so  far  as  it  regulates  the  right  of  asylam  at  all,  is  intended 
to  limit  this  right  in  the  case  of  one  who  is  proved  to  be  a  criminal 
fleeing  from  justice,  so  that,  on  proper  demand  and  proceedings 
had  therein,  the  government  of  the  country  of  the  asylum  shall  de- 
liver him  up  to  the  country  where  the  crime  was  committed."  ^ 

The  language  of  Mr.  Justice  Miller  is  in  entire  accord 
with  the  universally  accepted  doctrine  that,  apart  from  ques- 
tions of  municipal  law,  a  fugitive  from  justice  cannot  object 
to  his  delivery  up  for  any  offence  for  which  a  foreign  gov- 
ernment may  request  his  surrender,  although  there  is  an 
extradition  treaty  between  the  two  countries  in  which  the 
offence  is  not  included.  But,  if  he  cannot  object  to  his 
arrest  with  a  view  to  delivery  up  for  trial  for  offences  com- 
mitted in  a  foreign  country,  how  strange  it  seems  to  hold 
that  his  charact.er  of  a  fugitive  from  justice  confers  upon 
him  immunity  from  the  processes  of  the  courts  of  the  coun- 
try to  which  he  has  fled,  at  any  time  while  he  remains  within 
its  jurisdiction !  To  say  that  his  arrest  for  examination  on 
an  extradition  charge  confers  such  an  immunity,  necessarily 
assumes  that  in  respect  to  all  other  matters  he  is  taken  out  of 
the  jurisdiction  of  the  country  of  refuge  before  his  surrender, 
and  by  anticipation  imposes  upon  the  courta  of  the  country 
into  which  the  culprit  has  voluntarily  come  the  jurisdictional 
disabilities  which  attend  the  completed  extradition  in  the 
country  to  which  he  is  forcibly  delivered  up.  It  is  safe 
to  say  that  there  is  no  provision  of  treaty  or  of  law  which 
expressly  or  by  implication  confers  upon  a  fugitive  a  privi- 
lege so  unique  and  excessive.  Any  exemption  which  he 
may  be  permitted  to  enjoy  in  the  country  of  refuge  should 
certainly  not  be  based  upon  the  fact  that  he  is  charged  with 
being  a  fugitive  from  justice,  or  that  he  lias  been  arrested 
with  a  view  to  extradition. 

I  Ker  V.  IlUnoifl,  119  U.  8.  489,  443. 
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CHAPTER  Vn. 

IBREGULAB  RECOVERY  OF  FUGITIVE. 

1.  Mestoratian  or  Release. 

§  188.  InviolabiUty  of  National  Territory.  —  A  different 
question  from  that  involved  in  the  attempt  to  try  an  extra- 
dited person  for  an  offence  other  than  that  for  which  he  was 
surrendered,  arises  in  the  case  where  a  person  is  fraudulently 
or  irregularly  taken  from  the  jurisdiction  of  another  nation. 
Only  in  rare  cases  has  one  government  agreed  to  permit  the 
arrest  of  a  person  within  its  jurisdiction  by  the  agents  or  the 
citizens  of  another  government.  In  a  convention  of  July  29, 
1818,  between  the  Two  Sicilies  and  the  Pope,  it  was  stipulated, 
in  order  to  destroy  brigandage,  that  the  armed  forces  of  each 
party  might  pass  into  the  territory  of  the  other,  for  the 
purpose  of  pursuing  and  arresting  the  malefactors.  In  a 
treaty  of  February  22, 1869,  between  France  and  Bavaria,  for 
the  suppression  of  dSliU  and  contraventions  in  matters  of  the 
forest,  the  country,  the  fishery,  and  the  chase,  it  was  provided 
that  the  agents  of  either  party  might,  under  certain  restric- 
tions, follow  the  objects  taken  away  into  the  territory  of  the 
other  party  and  seize  them  there.  A  similar  provision  was 
inserted  in  the  treaty  of  June  SO,  1864  (art.  9),  between 
France  and  Switzerland.  Based  upon  the  same  principle  are 
the  several  agreements  which  have  been  entered  iuto  between 
the  United  States  and  Mexico  for  the  pursuit  of  hostile  Indians. 
But  such  agreements  are  extremely  exceptional,  and  each 
nation  holds  its  territory  to  be  inviolable.^ 

1  When  the  steamer  Chesapeake  was  seized  in  1868,  by  oertain  persons  who 
had  taken  passage  on  her  from  New  York  to  Portland,  Maine,  and  who,  in  making 
the  seizure,  represented  themselves  as  acting  for  the  Confederate  States,  several 
United  States  men-of-war  were  sent  in  pursuit  of  her.  One  of  them,  the  Ella 
and  Annie,  under  the  command  of  Captain  Nichols,  found  the  GheM^ieake  in 
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§  189.  Case  of  Orogan.  —  On  September  28,  1841,  Mr.  F. 
Webster,  Acting  Secretary  of  State,  wrote  to  Mr.  Fox,  the 
British  minister,  that  a  party  of  British  soldiers,  under  the 
command  of  their  officers,  had  forcibly  entered  a  house  in 
Albury,  in  the  State  of  Vermont,  and  seized  and  carried  off 
one  Grogan  to  Canada,  where  he  was  confined  by  the  military 
authorities.  Mr.  Webster  said  that  the  President  would  not 
permit  himself  to  doubt  that  the  British  government  would 
institute  an  immediate  inquiry  on  the  subject  and,  if  the  facts 
should  be  found  to  be  as  stated,  order  the  liberation  of  Grogan 


Sambro  Harbor,  Nova  Scotia,  abandoned  by  aU  but  three  of  the  persons  who  had 
seized  her,  and  flying  a  flag  of  distress.  Captain  Nichols  took  charge  of  the  vessel 
and  of  the  persons  whom  he  found  on  board  of  her,  placing  the  three  captors  in 
irons,  and  brought  them  aU  into  Halifax,  and  delivered  them  over  to  the  British 
authorities.  The  Chesapeake  was  turned  over  by  the  authorities  to  the  vice-admir- 
alty court,  but  the  three  prisoners,  in  view  of  the  irregularity  of  their  seizure  by 
a  foreign  man-of-war  in  British  waters,  were  released,  although  their  arrest  with  a 
view  to  their  extradition  to  the  United  States  was  requested  by  the  American 
consul.  When  Mr.  Seward  was  infonned  of  the  seizure  of  the  vessel,  and  of  the 
fugitives  found  on  boaixl  of  her,  in  Sambro  Harbor,  he  at  once  wrote  to  Lord  Lyons, 
the  British  minister,  as  foUows  :  "Assuming  this  statement  of  facts  to  be  true,  I 
am  not  aware  that  the  naval  officers  have,  in  any  respect,  violated  the  sovereignty 
or  jurisdiction  of  Great  Britain.  It  is  possible,  however,  that  the  case  may  not 
yet  have  been  fully  made  known  to  this  government.  To  guard,  therefore,  against 
any  possible  misapprehension,  1  have  now  by  the  President's  directions  to  inform 
your  lordship  that  this  government  has  not  authorized,  nor  does  it  propose  to 
justify,  any  exercise  whatever  of  authority,  by  its  agents,  within  the  waters  or  on 
the  soil  of  Nova  Scotia.  If  any  such  authority  has  been  assumed,  this  government 
will  at  once  express  its  profound  regret ;  and  it  stands  ready,  in  that  case,  to 
make  amends  which  shall  be  entirely  satisfactory." 

This  note  bore  date  December  18, 1868.  On  the  same  day  Lord  Lyons  replied, 
saying  :  "  I  accept  with  entire  satisfaction  the  disavowal  you  so  promptly  make 
of  any  assumption  of  authority  by  officers  of  the  United  States  within  the  territorial 
jurisdiction  of  Her  Mig'esty's  province  of  Nova  Scotia."  Dip.  Cor.  1864,  part  2, 
p.  404  et  aeq. 

In  October,  1864,  when  the  town  of  St.  Albans,  Vermont,  was  raided  and  pil- 
laged by  a  band  of  men  who,  although  claiming  to  act  as  soldiers  of  the  Confed- 
erate States,  proceeded  from  Canada  as  the  base  of  their  operations.  General  Dix, 
when  advised  of  the  affair,  telegraphed  an  order  to  the  officer  of  the  Uniteil  States 
in  command  at  Burlington,  Vermont,  to  send  all  his  efficient  force  to  St.  Albans, 
and  to  try  to  arrest  the  marauders;  and,  in  case  they  were  not  found  in  the 
United  States,  to  pursue  them  into  Canada,  if  necessary,  and  destroy  them. 
When  Mr.  Seward  heard  of  this  order,  he  wrote  to  Mr.  Adams,  at  London,  stating 
that  it  was  unauthorized.    Dip.  Cor.  1864. 
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and  punish  the  oifenders.  In  due  time  Mr.  Fox  replied  that 
her  Majesty's  government,  upon  receiving  a  report  of  the  affair, 
and  before  the  arrival  of  any  official  communication  on  the 
subject,  had  ordered  the  acting  governor  of  Canada  to  release 
Grogan  and  restore  him  to  the  State  of  Vermont,  should  the 
reported  illegality  of  his  arrest  be  confirmed.  The  acting 
governor,  after  investigating  the  case,  had  ordered  Grogan's 
release,  and  he  had  been  conducted  by  a  sheriff  to  the  place 
in  Vermont,  as  nearly  as  it  could  be  ascertained,  where  he 
had  been  seized.  Investigations  were  being  conducted  with  a 
view  to  the  punishment  of  the  ofifenders.  Mr.  Webster,  Sec- 
retary of  State,  acknowledging  this  communication,  expressed 
the  President's  sense  of  the  "  very  proper  and  prompt  man- 
ner "  in  which  her  Majesty's  government  and  the  Canadian 
authorities  had  acted.^ 

§  190.  Case  of  Bratton.  —  In  October,  1872,  Sir  Edward 
Thornton,  pursuant  to  instructions  of  the  British  government, 
represented  to  Mr.  Fish,  Secretary  of  State,  that  in  the  pre- 
ceding June,  Dr.  Rufus  Bratton,  a  citizen  of  the  United 
States,  who  was  then  residing  at  London,  Ontario,  in  Canada, 
was  forcibly  seized  without  any  judicial  warrant  and  carried 
ofif  under  restraint  into  the  territory  of  the  United  States, 
where  he  was  arrested  under  a  warrant  and  imprisoned  on 
charges  of  a  violation  of  the  Ku  Klux  Act.  The  act  of  forci- 
ble abduction  from  British  territory  was.  Sir  Edward  said, 
contrived  and  instigated  by  one  Hester,  a  citizen  of  the 
United  States,  employed  as  a  detective,  who  was  assisted  by 
J.  B:  Cornwall,  a  Canadian  official.  The  latter  had  since  been 
tried  for  the  part  which  he  took  in  the  transaction,  and  had 
been  sentenced  to  three  years'  imprisonment  in  the  peniten- 
tiary. Sir  Edward  said  it  was  believed,  though  there  was  no 
proof  to  that  effect,  that  the  detective  Hester  at  first  supposed 
that  Brattou  was  one  Avery,  for  whose  extradition  the  Depart- 
ment of  State  had  made  application,  and  for  whose  arrest  a 
warrant  had  been  issued  by  the  Canadian  authorities. 

1  F.  Webster,  Acfg  Sec,  to  Mr.  Fox,  Sept.  28, 1841 ;  Mr.  Fox  to  Mr.  Webster, 
Oct.  21  and  Nov.  26, 1841;  Mr.  Webster,  Sec.  of  State,  to  Mr.  Fox,  Not.  27, 1841 ; 
MSS.  Dept  of  State. 
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Sir  Edward  said  that  her  Majesty's  government  were  of 
opinion -that  as  the  case  had  been  represented,  the  conduct  of 
the  detective  Hester,  in  contriving  and  procuring  the  forcible 
abduction  of  Dr.  Bratton,  involved  a  violation  of  the  territorial 
independence  and  sovereignty  of  Great  Britain,  and  believing 
that  the  government  of  the  United  States  would  be  of  the 
same  opinion,  Lord  Granville  had  desired  him  to  express  the 
hope  of  her  Majesty's  government  that  the  government  of 
the  United  States  would  consent  to  the  delivery  of  Dr.  Bratton, 
if  he  was  in  the  United  States,  or  that  proceedings  should  be 
dropped  against  him  and  his  bail  released,  if  he  stayed  in  Can- 
ada. Mr.  Fish,  in  his  reply,  said  that  Hester,  who  was  in  pur- 
suit of  Avery,  took  no  active  part  in  the  arrest,  and  attempted 
to  exercise  no  control  over  Bratton  until  he  had  crossed  the 
frontier  and  reached  Detroit,  in  the  State  of  Michigan,  within 
the  jurisdiction  of  the  United  States,  and  in  other  respects 
confirmed  the  statements  made  in  Sir  Edward's  note.  Mr. 
Pish  further  said :  — 

*^  When  the  matter  of  Bratton's  abduction  was  first  brought  to 
the  attention  of  this  government  by  3'ou  on  the  Idth  of  June  last, 
prompt  and  immediate  steps  were  at  once  taken  to  have  him  re- 
turned to  the  authorities  and  jurisdiction  of  Canada.  I  trust  that 
I  need  not  assure  you  that  the  government  of  the  United  States 
would  lend  no  sanction  to  any  act  of  its  officers  or  citizens  involv- 
ing a  violation  of  the  tenitorial  independence  or  sovereignty*  of 
her  Majesty's  dominions.  Immediately  upon  the  receipt  of  your 
note  of  the  10th  ultimo,  the  question  of  dismissing  the  proceedings 
then  pending  in  the  circuit  court  of  the  United  States  for  South 
Carolina  against  Rufus  Bratton,  which  dismissal  3*ou  had  requested 
in  your  note,  was  referred  to  the  Department  of  Justice,  to  whose 
province  such  questions  pertain.  I  transmit  herewith  for  3'our 
ipformation,  a  copy  of  a  communication  received  at  this  Depart- 
ment from  the  Department  of  Justice,  with  a  copy  of  the  letter 
from  the  Attorney-General  to  the  district  attorney  of  the  United 
States  for  South  Carolina,  instructing  the  latter  officer  to  dismiss 
the  proceedings  pending  against  Rufus  Bratton."  ^ 

1  Sir  £.  Thomten  to  Mr.  Fiflh,  Oet.  10, 1872 ;  Mr.  Ftsb^  Sec  of  State,  to 
Sir  K  Thornton,  Not.  12,  1872 ;  MSS.  Dept.  of  State. 
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§  191.  Case  of  Blair.  —  In  1876,  another  case  arose  between 
the  United  States  and  Great  Britain  in  which  the  abduction 
appears  to  have  been  effected  by  a  British  subject,  not  a  police 
officer  of  the  government,  with  the  connivance  and  aid  of 
American  officials.  In  January  of  that  year,  Mr.  Fish  wrote 
to  General  Schenck,  minister  of  the  United  States  at  London, 
that  it  was  reported  that  one  John  Blair,  alias  Redick,  an 
Englishman,  who  claimed  to  be  an  American  citizen,  a  claim 
which  the  proofs  did  not  establish,  was  taken  from  Kansas  on 
a  requisition  from  the  governor  of  Illinois,  obtained  on  the 
petition  of  one  Mr.  Foley,  who  represented  himself  to  be  an 
ex-member  of  Parliament  in  Great  Britain  and  a  member  of 
the  firm  of  Ryland  &  Son  at  Manchester,  England,  for  the 
surrender  of  Blair  to  the  authorities  of  Illinois,  to  be  tried 
there  for  perjury.  Poasession  of  his  person  having  been  so 
obtained,  Blair  was  hurried  to  New  York,  placed  on  a  steamer 
and  taken  to  England.  Mr.  Fish  asked  that  the  case  l>e  in* 
vestigated,  and  expressed  confidence  that,  if  the  facts  should 
be  found  to  be  as  stated,  her  Majesty's  government  would 
respond  to  the  request  that  ^^  the  man  be  immediately  set  at 
liberty  and  restored  to  this  country,  and  that  the  proper  steps 
will  be  taken  both  to  indemnify  him  and  to  punish  the  parties 
who  have  been  guilty  of  an  outrage  on  the  personal  rights  of 
an  individual  and  on  the  dignity  of  both  governments."  Sub- 
sequently General  Schenck  reported  that  Blair  had  been  tried 
and  sentenced  in  England  on  a  criminal  charge.  But  Lord 
Derby  had  offered  to  cause  him  to  be  released,  on  condition 
of  his  return  to  the  United  States,  and  to  pay  the  expenses  of 
his  pasftage  from  England  to  Lincoln  City  or  Chicago.  He 
declined,  however,  to  make  any  compensation  to  Blair,  on  the 
ground  that  his  wrong  was  a  private  one,  no  British  officer 
being  implicated  in  it.    This  offer  was  executed.* 

§  192.  Case  of  Martin.  —  In  1876  another  case  occurred  of 
violent  deportation  of  a  person  from  the  territory  of  the 
United  States.  One  Peter  Martin,  a  naturalized  citizen  of 
the  United  States,  was  tried  at  Laketon,  British  Columbia, 

1  Mr.  Fish,  Sec.  of  State,  to  Oen.  Schenck,  Jan.  4,  1876 ;  Oen.  Schenck  to 
Mr.  Fiah,  March  4,  1876 ;  MSS.  Dnpt.  of  State. 
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for  an  assault  on  an  officer  in  the  execution  of  his  duty, 
prison  breach,  and  escape  from  custody ;  and,  having  been 
found  guilty,  was  sentenced  to  fifteen  months'  imprisonment 
at  Victoria,  in  the  same  province,  there  being  no  jail  or  secure 
place  of  confinement  at  Laketon.  He  was  accordingly  placed 
in  the  custody  of  constables  to  be  conveyed  to  Victoria.  A 
part  of  the  route  taken  lay  through  Alaska,  and  was  traversed 
by  canoe,  via  the  Stickine  River,  near  the  mouth  of  which,  and 
within  the  territory  of  Alaska,  the  party  made  a  landing  for 
the  purpose  of  cooking  food.  While  they  were  thus  engaged 
the  prisoner  obtained  possession  of  a  loaded  gun  and  made  a 
deadly  assault  on  one  of  the  constables,  but  was  overpowered 
and  conveyed  to  Wrangle  Harbor,  from  whence  he  was  taken 
by  steamer  to  Victoria.  For  this  assault  Martin  was  tried 
before  Mr.  Justice  Grease,  of  the  supreme  court  of  British 
Columbia  at  Victoria,  and  was  found  guilty.  In  respect  to 
the  assault  committed  in  Alaska,  Mr.  Fish  took  the  ground 
that  Martin  should  be  released,  because  his  offence  was  com- 
mitted within  the  jurisdiction  of  the  United  States.  But,  in 
regard  to  both  offences  and  to  Martin's  detention  for  any  pur- 
pose, Mr.  Fish  said  that  if  the  colonial  officers  in  transporting 
Martin  from  the  place  at  which  he  was  convicted  to  the  place 
of  his  imprisonment  conducted  him  at  any  time  through  the 
territory  of  the  United  States,  "  a  violation  of  the  sovereignty 
of  the  United  States  has  been  committed,  and  the  recapture 
and  removal  of  the  prisoner  from  the  jurisdiction  of  the  United 
States  to  British  soil  was  an  illegal,  violent,  and  forcible  act, 
which  cannot  justify  the  subsequent  proceedings  whereby  he 
has  been,  is,  or  may  be  restrained  of  his  liberty."  The  hope 
was  therefore  expressed  that  Martin  would  be  set  at  liberty. 
Martin's  conviction  at  Laketon  took  place  on  or  about  Septem- 
ber 6, 1876,  and  his  sentence  for  the  .offence  there  tried  was, 
as  already  stated,  fifteen  months'  imprisonment.  His  convic- 
tion at  Victoria  took  place  December  16,  1876,  and  he  was 
sentenced  to  undergo  an  imprisonment  of  a  year  and  nine 
months  at  hard  labor,  to  take  effect  at  the  expiration  of  the 
term  of  fifteen  months  to  which  he  was  sentenced  at  Laketon. 
On  September  25, 1877,  about  a  year  after  Martin's  conviction 
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at  Laketon,  the  British  charg^  d'affaires  at  Washington  in- 
formed the  Department  of  State  that  the  Dominion  govern- 
ment had  conducted  an  inquiry  into  the  circumstances  of  the 
case,  and  had  decided  upon  setting  Martin  at  liberty  without 
further  delay. ^ 

§  193.  Punishment  of  Captors,  but  not  Release  of  Prisoner 
requested.  —  In  the  cases  cited  above,  with  the  British,  gov- 
ernment, requests  were  made  for  the  prisoners'  release  and 
restoration  to  the  country  from  which  they  were  taken.  Such 
a  request  has  not  always  been  made  in  similar  cases.  Thus  in 
1881,  the  minister  of  Mexico  informed  the  Department  of 
State  that  a  Texas  sheriff,  accompanied  by  three  men,  had 
crossed  from  Tombstone,  Arizona,  into  Mexico,  and  there 
captured  a  fugitive  criminal,  whom  they  had  taken  back  into 
Arizona  without  any  form  of  law.  In  view  of  these  facts,  said 
the  Mexican  minister,  his  government  had  instructed  him  ^*  to 
present  a  formal  demand  for  the  punishment  of  the  officers 
who  shall  be  found  to  have  been  guilty  of  such  irregularities, 
and  to  state,  in  its  behalf,  that  the  desire  on  its  part  to  secure 
the  adoption  of  penal  and  repressive  measures,  is  inspired  not 
only  by  a  sentiment  of  wounded  national  dignity,  but  by  solici- 
tude for  the  re-establishment  of  respect  for  law  and  treaty  in 
the  frontier  districts  of  both  countries,  this  being  a  matter  in 
which  both  republics  are  equally  interested."  The  Depart- 
ment replied  that  a  copy  of  the  communication  had  been  sent 
to  the  Secretary  of  the  Interior,  who  had  .been  requested  **  to 
direct  that  proper  measures  be  taken  by  the  Territorial  au- 
thorities for  the  punishment  of  any  guilty  parties,  and  for  the 
future  maintenance  of  law  and  treaty  obligations  in  such 
matters."  ^ 

1  For.  Rel.,  1877,  pp.  266-271.  Report  on  Extraterritoriftl  Crime  and  the 
Cutting  cARe,  by  the  author  of  the  present  work,  pp.  122-123  :  Government 
Printing  Office,  1887. 

^  Mr.  Zaraacona  to  Mr.  Blaine,  Jnly  25,  1881  ;  Mr.  Blniiie,  Secretary  of  State, 
to  Mr.  Zaroacona,  August  2,  1881.  For.  Rel.,  1881,  pp.  837-838.  For  case  of 
attempted  arrest  in  Mexico,  For.  Rel.,  1875,  pp.  984-985.  Case  of  one  Gillett, 
an  American  citizen,  seized  by  a  Texas  constable  in  Mexico  and  carried  into 
Texas,  where  he  was  lynched  ;  punishment  of  constable  «t  aL  requested  and 
promised.    For.  Rel.,  1881,  pp.  827-828. 
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§  194.  Two  Tens  FugitiTes.  —  But,  as  a  rule,  the  release  or 
restoration  of  the  person  illegally  carried  away,  is  requested. 
In  1878,  the  Mexican  minister  informed  the  Department  of 
State  that  a  Texas  sheriff  bad  visited  the  judicial  district  of 
Bio  Grande,  for  the  purpose  of  securing  two  persons  who  had 
committed  murder  in  Texas.  The  judge  of  the  district  in 
consequence  caused  a  letter  to  be  prepared,  requesting  the 
Mexican  authorities  to  lend  their  aid.  The  men  were  appre- 
hended by  the  local  judge  of  Muzquiz,  and  delivered  to  the 
Mexican  sheriif,  who  promised  to  surrender  them  to  the  judge 
of  the  Rio  Grande  district,  but  instead  of  doing  so  took  them 
over  into  Texas  without  any  formality.  The  minister  asked  for 
the  restoration  of  the  prisoners  to  Mexican  jurisdiction.  Re- 
plying to  this  communication,  Mr.  Evarts  said  :  ^^  I  regret  to 
learn  that  the  provisions  of  the  treaty  of  extradition  with 
Mexico  have  been  disregarded,  as  they  appear  to  have  been 
in  this  instance.  The  attention  of  the  Governor  of  Texas  will 
be  called  to  the  circumstances  of  the  case,  with  a  view  to  re- 
pairing the  injury  which  seems  to  have  been  committed."  ^ 

§  195.  Case  of  Errosurls.  —  In  the  case  of  Erresuris,  who  was 
irregularly  surrendered  in  1886  to  the  Mexican  authorities 
with  the  connivance  of  an  extradition  officer  in  Texas,  and 
was  killed  after  he  was  carried  into  Mexico,  the  government 
of  the  United  States  took  the  position  that,  if  he  had  not 
been  killed,  his  return  to  the  United  States  could  have  been 
required.*  ^ 

§  196.  Nogalos  Case. — In  1887  another  case  occurred,  in 
which  the  principle  stated  in  the  foregoing  section  was  laid 
down  and  admitted.  On  the  3d  of  March  of  that  year  a  con- 
stable in  Nogales,  Arizona,  arrested  a  Mexican  lieutenant,  who 
had  committed  an  assault  upon  him  in  that  town.  While  be- 
ing conducted  by  the  constable  to  prison,  the  lieutenant  was 
rescued  by  other  Mexican  soldiers,  and  with  them  escaped 
into  Mexico.  On  the  7th  of  March,  news  of  the  affair  having 
been  received  at  Washington,  the  minister  of  the  United  States 

»  For.  Rel.,  1878,  p.  676. 

>  Mr.  Bayard,  Sec  of  Stete,  to  Mr.  Manning,  Feb.  25,  1887 ;  MSa  Inst, 
Mexico. 
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at  the  city  of  Mexico,  Mr.  Manning,  was  instructed  to  say  to 
the  Mexican  government  that  it  should  at  once  restore  the 
rescued  prisoner  to  the  jurisdiction  of  the  United  States,  and 
should  either  inflict  prompt  punishment  on  the  Mexicans  who 
effected  the  rescue  or  deliver  them  up  to  the  United  States. 
On  the  following  day  Mr.  Manning  telegraphed  that  directions 
had  been  issued  by  the  government  of  Mexico  for  the  instant 
return  to  the  American  authorities  of  the  person  taken  from 
their  custody,  and  for  the  punishment  of  his  Mexican  rescuers. 
Subsequently,  owing  to  a  misapprehension  that  arose  as  to  a 
conversation  between  the  Secretary  of  State  and  the  Mexican 
minister  at  Washington,  the  Mexican  government  received 
an  impression  that  the  government  of  the  United  States  had 
tendered  the  option  of  surrender  or  of  punishment  in  respect 
to  the  lieutenant  as  well  as  to  his  rescuers.  On  learning  this, 
Mr.  Bayard,  Secretary  of  State,  instructed  Mr.  Manning  that 
whether  the  person  rescued  was  or  was  not  a  Mexican,  nothing 
could  satisfy  the  government  of  the  United  States  except  the 
delivery  to  its  authorities  of  the  prisoner  who  was  forcibly 
taken  from  the  Arizona  officials ;  the  alternative  of  punish- 
ment only  concerned  the  Mexicans  who  effected  the  rescue. 
The  United  States  had  refrained  from  demanding  these,  in 
view  of  the  provisions  of  the  extradition  treaty  between  the 
United  States  and  Mexico,  which  exempts  citizens  of  the  con- 
tracting parties  from  surrender.  But  the  armed  invasion, 
said  Mr.  Bayard,  of  the  territory  of  the  United  States  and  the 
rescue  of  a  prisoner  from  its  jurisdiction,  could  confer  upon 
the  person  rescued  no  asylum  in  Mexico,  nor  bring  him  within 
the  formalities  of  extradition,  and  left  for  Mexico  the  simple 
international  duty  of  restoring  him  to  the  place  from  which  he 
was  taken.  Subsequently,  an  earnest  request  was  made  by 
Mr.  Mariscal,  Mexican  Minister  of  Foreign  Affairs,  in  which 
the  President  of  Mexico  joined,  that  the  government  of  the 
United  States  would  not  insist  that  the  rescued  lieutenant 
should  be  delivered  up,  declaring  that  a  severer  punishment 
would  be  inflicted  upon  him  under  Mexican  military  law,  than 
could  be  imposed  under  the  law  of  Arizona  for  the  assault 
upon  the  constable.    To  this  request,  Mr.  Bayard  replied  that 
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as  the  right  of  the  government  of  the  United  States  to  insist 
upon  the  rescued  person's  return  was  acknowledged  by  the 
government  of  Mexico,  the  demand  for  such  return  would  be 
^'  suspended  by  the  United  States,  as  an  evidence  of  their 
friendly  disposition,  and  the  result  of  the  trial  of  Gutierrez 
(the  rescued  lieutenant)  by  a  military  court  for  the  offence 
committed  at  Nogales  against  the  military  code,  will  be 
awaited.'^  When  informed  of  this  answer,  Mr.  Mariscal  ad- 
mitted  the  right  of  the  United  States  to  demand  the  restora- 
tion of  the  $tatu9  quoj  but  expressed  the  hope  that  the 
^^  suspension "  of  the  demand  did  not  imply  the  possible 
contingency  of  its  renewal  after  the  party  had  been  tried 
and  duly  punished.  Mr.  Bayard  replied  that  it  was  hoped 
'^  the  prompt  and  thorough  punishment  of  Gutierrez "  would 
<<  terminate  the  Nogales  incident."  Subsequently,  Gutierrez 
and  certain  of  his  rescuers  were  tried  and  sentenced  to  death, 
and  Mr.  Manning  was  instructed  to  inform  the  Mexican  gov- 
ernment that  a  mitigation  of  their  sentence  would  be  regarded 
by  the  government  of  the  United  States  with  favor.^ 

2.  Defective  Authority  of  National  O-ovemment. 

§  197.  InabUity  to  release  or  restore  Prisoner.  —  Although 
the  right  to  demand  the  restoration  of  a  kidnapped  person 
may  be  admitted,  compliance  may  be  rendered  difficult  or 
may  be  delayed  by  the  lack  of  power  in  the  national  govern- 
ment to  effect  such  restoration.  In  the  case  above  mentioned 
of  the  person  irregularly  taken  from  Mexico  by  a  Texas  sheriff, 
it  has  been  seen  that  Mr.  Evarts  referred  the  complaint  of  the 
Mexican  government  to  the  Governor  of  Texas.^    It  has  been 

1  Ang.  1,  1872,  Mr.  Hunter,  Acting  Secretary,  wrote  to  Mr.  Kelson,  ITnited 
States  minister  at  the  city  of  Mexico,  that,  according  to  information  furnished  by 
the  United  States  commercial  agent  at  Piedru  Negras,  Mexico,  one  Qonzales  had 
recently  been  kidnapped  in  the  United  States  and  taken  into  Mexico  by  one  Valdes^ 
a  Mexican  military  officer.  Mr.  Hunter  said  :  **  You  will  demand  the  return  of 
Gonzales,  and  say  that  it  is  expected  that  Yaldes  will  be  made  sensible  of  the  dia* 
pleasnie  of  his  government."  Mr.  Nelson  presented  the  demand  August  24, 1872. 
On  Sept.  12,  the  Minister  of  Foreign  Afiaiis  replied  that  he  had  submitted  the 
matter  to  the  Minister  of  War.  The  case  seems  to  haye  been  adjusted  without 
further  discussion.    For.  Rel.,  1872,  pp.  448,  458,  461. 

B  Supra,  i  194. 
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seen  that  Mr.  Fish,  in  declining  to  give  a  stipnlation  that 
Winslow,  if  surrendered,  would  not  be  tried  for  any  offence 
other  than  that  for  which  he  was  given  up,  alleged,  among 
other  reasons  for  his  refusal,  the  lack  of  power  in  the  Federal 
executive  to  control  the  course  of  criminal  prosecutions  in  the 
State  courts.  Lord  DeAy,  referring  to  the  cases  of  Blair  and 
Lawrence,  observed,  in  relation  to  the  conduct  of  the  British 
government  in  the  former  case,  as  follows :  — 

**  Mr.  Justice  Miller,  before  whom  this  man  was  tried,  took  the 
same  view  as  Judge  Benedict,  that  it  was  not  for  the  court  before 
whom  a  prisoner  was  brooght  to  inquire  how  he  came  before  it. 
But  as  soon  as  the  facts  were  brought  to  the  knowledge  of  the  gov« 
emment,  and  an  inquiry  had  been  made,  although  it  was  not  clear 
whether  the  trick  by  which  J.  H.  Blair  was  removed  from  the  juris- 
diction of  the  United  States  was  the  act  of  the  British  subject  or  of 
the  American  officers,  the  British  government  at  once  released  Blair 
and  sent  him  back  to  America,  paying  his  expenses  to  the  place 
from  which  he  had  been  brought. 


*• 


To  this  Mr.  Fish  replied :  — 

**This  prompt  and  generously  Just  conduct  of  Her  Majesty's 
government  is  duly  recognized  and  appreciated  by  the  United 
States.  The  abduction  was,  however,  regarded  by  this  govern- 
ment as  a  case  of  kidnapping;  but  the  power  so  promptly  and 
efficiently  exercised  by  the  British  government  is  an  evidence  of  the 
inherent  power  existing  in  the  political  department  of  that  govern- 
ment, when  it  sees  fit  to  exercise  it,  over  the  person  of  the  indi- 
vidual, and  in  control  even  of  the  Judgments  of  the  courts."  ^ 

§  198.  Case  of  BuUock.  —  In  June  1850,  Sir  Henry  Bulwer, 
British  minister,  wrote  Mr.  Clayton,  then  Secretary  of  State, 
a  personal  note,  saying  that,  from  information  recently  re- 
ceived, it  appeared  that  a  sheriff  of  the  State  of  Georgia, 
who  had  been  sent  to  England  to  secure  the  extradition  of 
one  Bullock,  charged  with  robbery  in  that  State,  had  illegally 
arrested  him  on  board  of  a  British  vessel  off  the  coast  of  Eng- 
land and  brought  him  back  to  the  United  States.     Sir  Henry 

1  Lord  Derby  to  Colonel  HofiEhum,  May  4,  1876  ;  For.  Bel.,  1876,  p.  280  ;  Mr. 
Fiah  to  GoUwel  Hoffman,  May  22, 1876  ;  id.  248. 
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asked  that  the  govemment  of  the  United  States  ^^  give  orders 
for  the  release  of  the  individual  in  question,  or  give  me  the 
assurance  that  no  punishment  will  be  inflicted  upon  him  until 
I  have  received  instructions  from  Her  Majesty's  govemment 
on  the  subject."  To  this  request  Mr.  Clayton  replied  in  a 
formal  note,  saying  that  he  had  sent  a  copy  of  Sir  Henry's 
communication  to  the  governor  of  Georgia,  with  a  request 
'^  that  no  punishment  may  be  inflicted  on  Bullock,"  until 
Sir  Henry  should  have  received  instructions  from  his  gov- 
ernment on  the  subject.  Mr.  Clayton's  letter  to  the  governor 
of  Georgia  is  missing.  The  governor  replied  that  the  ques- 
tion was  a  judicial  one,  since  Bullock  was  in  the  custody  of 
the  law  for  an  offence  committed  in  Georgia.  To  what  extent 
the  courts  of  the  State  might  be  warranted  in  considering  the 
legality  of  the  arrest  on  board  of  the  British  vessel,  the  gov- 
ernor declared  that  it  did  not  become  liim  to  say.  And  in 
any  case  he  could  not  interfere  to  arrest  judicial  proceedings. 
The  ultimate  disposition  of  the  case  does  not  appear.^ 

§  199.  Case  of  Cahia  — In  July,  1879,  Sir  Edward  Thorn- 
ton, British  minister,  wrote  to  Mr.  Evarts,  then  Secretary  of 
State,  that  it  was  reported  that  one  James  Cahill,  held  under 
judicial  process  in  Buffalo,  in  the  State  of  New  York,  for  bur- 
glary, had  been  forcibly  brought  within  the  jurisdiction  of  the 
court,  without  due  process,  from  Canada.  A  report  on  the 
case  was  obtained  from  the  district  attorney  of  the  United 
States  at  Buffalo,  and  this,  with  a  copy  of  Sir  Edward's  note, 
was  transmitted  to  the  presiding  magistrate  of  the  superior 
court  of  the  city  of  Buffalo,  which  had  jurisdiction  of  Caliill's 
offence,  with  a  request  that  the  documents  be  laid  before  the 
court  for  its  information,  with  a  view  to  such  judicial  decision 
as  might  be  deemed  proper.  In  communicating  these  facts 
to  Sir  Edward,  Mr.  Evarts  said :  ^^  I  have  also  called  the  at- 
tention of  the  governor  of  the  State  of  New  York  to  the  action 

1  Mr.  Clayton,  Sec.  of  State,  to  Mr.  Lawrence,  minister  to  England,  March  11, 
1850  ;  Sir  H.  Bulwer  to  Mr.  Clayton,  June  3,  1860  ;  Mr.  Clayton  to  Sir  H.  Bui- 
wer,  June  1 4, 1850  ;  Governor  of  Georgia  to  Mr.  Clayton,  June  24, 1850.  MSS. 
Dept  of  State.  The  letter  of  the  Governor  to  Mr.  Clayton  is  bound  by  mistake  in 
Misc.  Letters  for  June,  1852. 
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of  the  Buffalo  police  as  being,  on  the  statements  of  facts  now 
before  this  Department,  reprehensible  and  deserving  of  con- 
demnation from  the  authorities  of  the  State  of  New  York."  * 
It  appears  by  information  furnished  the  writer  by  the  deputy 
clerk  of  the  superior  court  of  Buffalo,  that  Cahill  was  tried  at 
the  September  criminal  term  of  that  court  in  1879  on  a  charge 
of  burglary.  His  counsel  entered  a  special  plea,  the  contents 
of  which  are  not  stated,  but  which  doubtless  had  reference  to 
the  method  of  the  prisoner's  arrest.  To  this  plea  the  district 
attorney  demurred,  and  the  demurrer  was  sustained.  Cahill 
was  then  tried  and  found  guilty,  and  sentenced  to  be  confined 
in  the  State  Reformatory  at  Elmira,  New  York,  until  dis- 
charged according  to  law.  This  sentence,  under  the  law  of 
New  York,  involved  a  possible  maximum  of  imprisonment  for 
twenty  years.  The  superintendent  of  the  Reformatory  states 
that  Cahill  was  received  there  on  October  1, 1879.  He  was 
then  eighteen  years  of  age.  Having  made  a  good  record,  he 
obtained  on  September  1, 1880,  a  conditional  release.  At  that 
time  he  was  in  delicate  health  and  unable  to  work.  He  ful- 
filled his  parol  obligations  up  to  November  3, 1881.  In  the 
following  year  it  was  decided  that  he  was  entitled  to  his  dis- 
charge, which  was  granted  June  3, 1882.  This  was  almost 
three  years  after  Sir  Edward  Thornton's  representations 
touching  the  case,  which  does  not  appear  to  have  been  fol- 
lowed up  diplomatically. 

1  Mr.  Evarts  to  Sir  £.  Thornton,  Jaly  28,  1879;  MSS.  Dept.  of  State.  Mr. 
Evarts  also  said  :  — 

"  But,  manifestly,  tbe  principal  and  effectiTe  means  of  the  unlawful  ahduction 
of  CahUl  from  the  territory  of  Canada  was  the  deliberate  action  of  the  magistrates 
and  police  officers  of  the  Dominion.  These  magistrates  and  police  officers  were 
the  sole  agents  in  the  arrest,  sham  judicial  proceedings,  and  final  dragging  of 
Cahill  within  the  jurisdiction  of  the  State  of  New  York,  where  the  officers  of  that 
State  took  him  into  custody. 

"  Inasmuch  as  a  due  delivery  by  the  authorities  of  the  Dominion  of  this  escaped 
criminal  to  our  administration  of  justice,  if  authentic  and  open,  would  have  en- 
tirely justified  his  reception  and  confinement  for  trial  this  side  the  line,  I  do  not 
doubt  you  wiU  agree  with  me  that  the  government  of  the  United  States  has  a 
light  to  expect  from  that  of  the  Dominion  either  a  ratification  of,  or  a  prompt  and 
decisive  punishment  of,  the  conduct  of  the  Dominion  magistrates  and  officers." 
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8.  Prisoner  cannot  allege  Irreffidarities. 

§  200.  Case  of  Brewster.  —  Only  four  cases  are  found  in 
the  reports  of  decisions  of  courts  in  the  United  States,  in 
which  the  effect  of  the  irregular  bringing  of  a  person  from 
the  jurisdiction  of  a  foreign  nation  into  the  United  States  to 
answer  a  criminal  prosecution  is  discussed.  In  none  of  these 
cases  was  a  demand  made  by  the  foreign  government  for  the 
prisoner's  return.  The  first  case  is  that  of  Brewster,  decided 
by  the  supreme  court  of  Vermont  in  January,  1885.  He  was 
indicted  in  one  of  the  inferior  courts  of  the  State,  for  burglary 
and  theft.  When  arraigned,  he  moved  that  the  indictment 
be  dismissed,  on  the  ground  that  he  was  forcibly  taken,  against 
his  will,  from  Canada,  the  place  of  his  residence,  by  citizens 
of  Vermont,  and  brought  into  that  State  for  the  purpose  of 
being  prosecuted  for  the  offences  named.  Evidence  was  re- 
ceived by  the  court  in  support  of  the  motion  ;  but,  the  facts 
alleged  not  being  proved  to  the  satisfaction  of  the  court,  the 
defendant  moved  for  liberty  to  plead  the  same  facts  in  bar  of 
the  indictment  This  application  was  refused,  under  a  rule 
that  he  should  be  at  liberty  to  file  such  a  plea  in  the  supreme 
court  of  Vermont,  if  that  court  should  deem  the  matter  pleaded 
legally  available.  The  case  went  to  trial,  and  the  jury  found 
a  verdict  of  not  guilty  on  the  first  count,  and  of  guilty  on  the 
second.  Exceptions  were  allowed,  and  passed  to  the  supreme 
court.  The  opinion  of  that  court  was  delivered  by  Phelps,  J. 
The  case  did  not  state  that  the  respondent  was  brought 
out  of  Canada,  without  the  assent  of  the  authorities  of  that 
province. 

*^  Being  retaken/'  said  the  court,  ^^  and  brought  in  fact  within 
oar  jurisdiction,  it  is  not  for  us  to  Inquire  by  what  means,  or  in 
what  precise  manner  he  may  have  been  brought  withiu  the  reach  of 
Justice.  It  becomes  then  immaterial,  whether  the  prisoner  was 
brought  out  of  Canada  with  the  assent  of  the  authorities  of  that 
country  or  not  If  there  were  anything  improper  in  the  transaction, 
it  was  not  that  the  prisoner  was  entitled  to  protection  on  his  own 
accoant.  The  illegality,  if  any,  consists  in  a  violation  of  the  sov- 
ereignty of  an  independent  nation.    If  that  nation  complain,  it  is  a 
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matter  which  oonoerns  the  political  relations  of  the  two  ooantries, 
and  in  that  aspect,  is  a  subject  not  within  the  constitutional  powers 
of  this  court.  Whether  the  authorities  of  Canada  would  have  sur- 
rendered the  prisoner,  upon  due  application,  is  a  question  of  national 
comity,  resting  in  discretion.  The  power  to  do  so  will  not  be 
questioned.  If  they  have  the  power  to  surrender  him,  they  may 
permit  him  to  be  taken.  If  they  waive  the  invasion  of  their  sover- 
eignty, it  is  not  for  the  respondent  to  object,  inasmuch  as  for  this 
offence,  he  is,  by  the  law  of  nations,  amenable  to  our  laws."  ^ 

§  201.  Case  of  Rowe.  —  The  second  case  is  that  of  Bowe, 
decided  by  the  superior  court  of  the  city  of  Buffalo,  State  of 
New  York,  in  February,  1868,  Clinton,  Justice,  presiding.  A 
warrant  was  issued  by  the  police  justice  of  the  city  of  Buffalo 
to  arrest  the  defendant  on  a  charge  of  grand  larceny^  and 
was  delivered  to  a  deputy-sheriff  of  Erie  County  for  service. 
The  defendant  being  in  Canada,  the  deputy-sheriff  made  an 
arrangement  with  some  person  or  police  officer  in  that  country 
to  bring  the  prisoner  to  the  American  side.  That  person  took 
defendant  by  the  arm,  at  or  on  the  Suspension  Bridge  on  the 
Canadian  side,  and  forced  him  across  the  bridge  into  the  State 
of  New  York,  the  deputy-sheriff  accompanying  him.  At  the 
American  end  of  the  bridge  the  deputy  arrested  the  defendant 
nnder  the  warrant,  and  took  him  before  the  police  justice, 
who,  on  proof  of  the  facts,  refused  to  discharge  him,  and, 
after  examination,  committed  him  to  answer  the  charge. 
Subsequently  he  was  indicted  for  larceny  in  the  superior 
court,  and,  upon  affidavits  showing  the  facts,  moved  that  the 
indictment  be  quashed,  or  that  he  be  discharged  from  arrest. 
The  presiding  justice  said :  — 

^'  The  objection  to  the  arrest  has  no  application  to  the  indict- 
ment. For  aught  that  appears  in  the  papers,  that  could  and  would 
have  been  found  whether  the  defendant  was  within  the  jurisdiction 
or  not  There  is  no  reason  shown  for  quashing  the  indictment.  .  •  . 
As  to  the  arrest,  it  was  undoubtedly  the  fhiit  of  an  agreement  for 
a  violation  of  the  prisoner's  right  of  personal  liberty  on  Canadian 
soil.  For  that  he  has,  we  presume,  a  remedy  in  the  Canadian 
courts,  and,  perhaps,  in  our  own.    Whether  the  dignity  of  Great 

1  State  V.  Brewster,  7  Yt  118. 
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BritaiQ  has  been  insulted  by  the  act  of  its  subject  in  hurrying  the 
prisoner  across  the  Suspension  Bridge  fh)m  a  part  of  her  Mi^esty's 
dominions,  we  are  not  called  upon  to  inquire.  The  question  is  an 
international  one,  and  cannot  arise  unless  her  Majesty's  govern- 
ment shall  see  fit  to  lay  the  matter  before  our  government.  If  the 
Canadian  law  has  been  violated,  one  of  the  offenders,  and  perhaps 
the  only  offender,  against  that  law,  is  within  its  reach.  No  offence 
against  the  laws  of  this  State,  nor  of  the  United  States,  was,  so 
far  as  we  can  discover,  perpetrated  by  the  arrest"  ^ 

§  202.  Case  of  Lagrave.  — The  third  case  is  that  of  Lagrave, 
surrendered  by  the  French  government  in  1873  on  a  charge 
of  burglary.  The  litigation  growing  out  of  this  case  has  been 
fully  discussed  in  the  preceding  chapter.  In  only  one  in- 
stance was  the  question  of  the  effect  of  the  alleged  improper 
methods  by  which  surrender  was  obtained  upon  his  liability 
to  criminal  prosecution  actually  before  the  court.  This  was 
when  in  July,  1878,  soon  after  his  arrival  in  the  United 
States,  he  was  brought  before  Judge  Fancher,  of  the  supreme 
court  of  New  York,  at  chambers,  on  a  writ  of  habeas  corpus^ 
in  order  that  he  might  be  discharged  from  arrest  upon  orders 
in  civil  suits  as  well  as  upon  the  warrant  of  arrest  issued 
upon  his  indictment.  The  French  government  had  made  no 
complaint  to  the  United  States.  Judge  Fancher,  however, 
expressed  the  opinion  that  the  proceedings  taken  for  the 
prisoner's  extradition  ^^  were  unauthorized  and  illegal,"  and 
in  fraud  of  the  extradition  treaty ;  and  that  he  was  in  reality 
^^  wrongfully  seized  and  kidnapped."  On  this  ground  he  di- 
rected his  discharge  on  the  orders  of  arrest  in  the  civil  suits, 
but  remanded  him  into  custody  on  the  warrant  issued  upon 
the  indictment,  saying  that  the  wrongs  committed  by  private 
persons  could  not  be  attributed  to  the  people,  and  that  it  was 
no  ground  for  discharging  a  prisoner  from  arrest  in  a  criminal 
matter,  that  he  had  wrongfully  been  brought  within  the  juris- 
diction, citing  on  this  point  the  case  of  Bowe,  which  forms 
the  subject  of  the  preceding  section.^ 

§  208.  Case  of  Ker.  —  The  fourth  case,  that  of  Eer,  finally 

^  People  V.  Rowe,  4  Park.  C.  R.  253. 

>  Matter  of  Lagrave,  45  How.  Pr.  801;  8.  c.  14  Abb.  Pt.  (n.  b.)  88^ 
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came  before  the  Supreme  Court  of  the  United  States.  Eer 
was  indicted  in  the  criminal  court  of  Cook  county  in  the 
State  of  Illinois  for  larceny.  While  under  indictment  and 
before  his  trial,  he  applied  to  Judge  Drummond,  in  the  circuit 
court  of  the  United  States  for  the  Northern  District  of  Illi- 
nois, for  a  writ  of  habeas  corpus.  In  the  petition  for  the  writ 
it  was  alleged  that  Eer  was  kidnapped  in  Lima,  Peru,  and 
brought  to  the  United  States  against  his  will,  by  the  person 
who  had  been  authorized  by  the  President  of  the  United 
States  to  obtain  his  extradition  from  Peru  under  the  extradi- 
tion treaty  between  the  two  countries,  then  in  force.  Instead 
of  proceeding  in  accordance  with  the  treaty,  this  agent,  it  was 
alleged,  never  presented  the  papers  which  he  bore,  to  the 
Peruvian  government,  or  applied  for  the  surrender  of  the 
fugitive  (although  a  requisition  in  the  usual  form  had  been 
made  by  the  government  of  the  United  States  on  that  of 
Peru),  but  took  him  by  force  and  violence  and  placed  him  on 
board  of  the  American  man-of-war  Essex,  at  Callao,  on  which 
he  was  taken  to  Honolulu,  Hawaii,  where,  after  some  deten- 
tion, he  was  forcibly  put  on  board  of  the  steamer  City  of 
Sydney,  in  which  he  was  brought  to  San  Francisco.  There 
he  was  arrested  on  an  order  of  the  Governor  of  California, 
issued  upon  the  requisition  of  the  Governor  of  Illinois  for  his 
surrender  to  the  agent  of  the  latter  State.  Upon  these  alle- 
gations, Judge  Drummond  held  that  for  any  wrong  or  injury 
done  him,  not  under  the  authority  of  any  government,  State 
or  national,  Eer  had  a  remedy  against  the  wrong-doers  before 
any  competent  court,  in  an  action  for  damages.  Being  within 
the  jurisdiction  of  a  court  competent  to  try  him  for  the  ofiFences 
charged  against  him,  and  held  under  its  process,  his  arrest 
could  not  be  said  to  be  unlawful,  because  he  was  brought 
there  without  authority  of  law  by  private  persons.  If  pro- 
tected by  the  extradition  treaty  between  the  United  States 
and  Peru,  he  could  set  it  up  in  the  criminal  prosecutions 
pending  against  him,  or  apply  to  the  Supreme  Court  of  the 
United  States  directly.  The  application  for  the  writ  was 
accordingly  refused.^    The  trial  in  the  criminal  court  was 

1  JBx parte  Eer,  18  Fed.  Bep.  167;  Oct  8,  1888. 
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then  proceeded  with,  and  the  prisoner  convicted.  During  the 
trial,  he  presented  a  plea  in  abatement,  founded  upon  the 
facts  above  stated,  which,  on  demurrer,  was  overruled.  From 
this  decision  an  appeal  was  taken  to  the  supreme  court  of 
Illinois,  which  affirmed  the  judgment  of  the  criminal  court 
overruling  the  plea  in  abatement.  The  case  was  then  brought 
before  the  Supreme  Court  of  the  United  States  on  a  writ  of 
error  to  the  supreme  Gk>urt  of  Illinois.  The  decision  of  the 
Supreme  Court  of  the  United  States,  which  was  delivered  by 
Mr.  Justice  Miller,  was  unanimous,  and  affirmed  the  decision 
of  the  Illinois  court.^  The  learned  Justice  said  that  the 
grounds  on  which  the  jurisdiction  of  the  court  was  invoked 
were  three.  The  first  was  that  the  proceedings  in  the  arrest 
in  Peru  and  the  delivery  to  the  autiiorities  of  Cook  county 
were  not  ^'  due  process  of  law."  On  this  point,  Mr.  Justice 
Miller  said :  — 

*^  We  do  not  intend  to  say  that  there  may  not  be  proceedings 
previoas  to  the  trial,  in  regard  to  which  the  prisoner  could  invoke 
in  some  manner  the  provisions  of  this  clause  of  the  Constitution, 
but,  for  mere  irregularities  in  the  manner  in  which  he  may  be 
brought  into  the  custody  of  the  law,  we  do  not  think  he  is  entitled 
to  say  that  he  should  not  be  tried  at  all  for  the  crime  with  whidi 
he  is  charged  in  a  regular  indictment" 

In  the  second  place  it  was  objected  that  the  proceedings  by 
which  Eer  was  delivered  up  from  California  to  Illinois  were 
irregular.  The  court  replied  that  where  the  governor  of  one 
State  voluntarily  surrendered  a  fugitive  from  justice  to  answer 
for  his  offences  in  another  State,  the  regularity  of  that  pro- 
ceeding was  not  a  proper  subject  of  inquiry  on  a  plea  to  abate 
an  indictment.    ^^  But,"  said  Mr.  Justice  Miller,  — 

^'  the  main  proposition  insisted  on  by  counsel  for  plaintiff  in  error 
in  this  court  is,  that  by  virtue  of  the  treaty  of  extradition  with  Peru 
the  defendant  acquired  by  his  residence  in  that  country  a  right  of 
asylum,  a  right  to  be  free  from  molestation  for  the  crime  committed 
in  Illinois,  a  positive  right  in  him  that  he  should  only  be  forcibly 
removed  from  Pern  to  the  State  of  Illinois  in  accordance  with  the 

1  Ker  V.  Illinois,  119  U.  S.  430. 
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pityviaions  of  the  treaty,  and  that  this  right  is  one  which  he  can 
assert  in  the  courts  of  the  United  States  in  all  cases,  whether  the 
removal  took  place  mider  proceedings  sanctioned  by  the  treaty,  or 
under  proceedings  which  were  in  total  disregard  of  that  treaty, 
amounting  to  an  unlawful  and  unauthorized  kidnapping." 

To  this  the  learned  Justice  made  answer  as  follows :  — 

^'  There  is  no  language  in  this  treaty,  or  in  any  other  treaty 
made  by  this  country  on  the  subject  of  extradition,  of  which  we  are 
aware,  which  says  in  terms  that  a  paity  fleeing  from  the  United 
States  to  escape  punishment  for  crime  becomes  thereby  entitled  to 
an  asylum  in  the  country  to  which  he  has  fled ;  indeed,  the  absurdity 
of  such  a  proposition  would  at  once  prevent  the  making  of  a  treaty 
of  that  kind.  It  will  not  be  for  a  moment  contended  that  the  gov- 
ernment of  Peru  could  not  have  ordered  Ker  out  of  the  country  on 
his  arrival,  or  at  any  period  of  his  residence  there.  If  this  could 
be  done,  what  becomes  of  his  right  of  asylum?  Nor  can  it  be 
doubted  that  the  government  of  Peru  could  of  its  own  accord,  with- 
out any  demand  from  the  United  States,  have  surrendered  Ker  to 
an  agent  of  the  State  of  Illinois,  and  that  such  surrender  would 
have  been  valid  within  the  dominions  of  Pern.  It  is  idle,  therefore, 
to  claim  that,  either  by  express  terms  or  by  implication,  there  is 
given  to  a  fugitive  firom  justice  in  one  of  these  countries  any  right 
to  remain  and  reside  in  the  other ;  and  if  the  right  of  asylum  means 
anything,  it  must  mean  this.  The  right  of  the  government  of  Peru 
voluntarily  to  give  a  party  in  Ker's  condition  an  asylum  in  that 
country,  is  quite  a  difibrent  thing  from  the  right  in  him  to  demand 
and  insist  upon  security  in  such  an  asylum.  The  treaty,  so  far  as 
it  regulates  the  right  of  asylum  at  all,  is  intended  to  limit  this  right 
in  the  case  of  one  who  is  proved  to  be  a  criminal  fleeing  from  justice, 
so  that,  on  proper  demand  and  proceedings  had  therein,  the  gov- 
ernment of  the  country  of  the  asylum  shall  deliver  him  up  to  the 
country  where  the  crime  was  committed.  And  to  this  extent,  and 
to  this  alone,  the  treaty  does  regulate  or  impose  a  restriction  upon 
the  right  of  the  government  of  the  (x>untry  of  the  asylum  to  protect 
the  criminal  from  removal  therefh)m."  ^ 

1  Mr.  Justice  Miller  distingniBhed  the  case  from  that  of  Ranscher  (supra, 
9  165),  as  follows :  — 

"  Id  the  case  before  ns,  the  plea  shows,  that,  although  Jnlian  went  to  Pern 
with  the  necessary  papers  to  procare  the  extradition  of  Ker  under  the  treaty,  those 
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In  regard  to  the  question  how  far  the  forcible  seizure  of 
:  Eer  in  another  country  and  his  transfer  by  violence,  force,  or 
fraud,  to  the  United  States,  could  be  made  available  to  resist 
trial  in  the  State  court,  was,  said  Mr.  Justice  Miller,  a  question 
which  the  Supreme  Court  did  not  feel  called  upon  to  decide, 
since  in  that  transaction  they  did  not  see  that  the  Constitution, 
or  laws,  or  treaties,  of  tlie  United  States  guaranteed  him  any 
protection.     Said  the  learned  Justice  :  — 

^'  There  are  authorities  of  the  highest  respectability  which  hold 
that  such  forcible  abduction  is  no  sufficient  reason  why  the  party 
should  not  answer  when  brought  within  the  jurisdiction  of  the  court 
which  has  the  right  to  try  him  for  such  an  offence,  and  presents  no 

papers  remained  in  his  pocket  and  were  never  brought  to  light  in  Peru  ;  that  no 
steps  were  taken  under  them  ;  and  that  Julian,  in  seizing  upon  the  person  of  Ker 
and  carrying  him  out  of  the  territory  of  Peru  into  the  United  States,  did  not  act 
nor  profess  to  act  under  the  treaty.  In  fact  that  treaty  was  not  called  into  opera- 
tion, was  not  relied  upon,  was  not  made  the  pretext  of  arrest,  and  the  facts  show 
that  it  was  a  clear  case  of  kidnapping  within  the  dominions  of  Peru,  without  any 
pretence  of  authority  under  the  treaty  or  from  the  government  of  the  United 
Stetes. 

**  In  the  case  of  United  States  v.  Rauscher,  just  decided,  and  considered  ?Fith 
this,  the  effect  of  extradition  proceedings  under  a  treaty  was  very  fully  considered, 
and  it  was  there  held,  that,  when  a  party  was  duly  surrendered,  by  proper  pro- 
ceedings, under  the  treaty  of  1842  with  Great  Britain,  he  came  to  this  country 
clothed  with  the  protection  which  the  nature  of  such  proceedings  and  the  true 
construction  of  the  treaty  gave  him.  One  of  the  rights  with  which  he  was  thus 
clothed,  both  in  regard  to  himself  and  in  good  faith  to  the  country  which  had 
sent  him  here,  was,  that  he  should  be  tried  for  no  other  offence  than  the  one  for 
which  he  was  delivered  under  the  extradition  proceedings.  If  Ker  had  been 
brought  to  this  country  by  proceedings  under  the  ti^eaty  of  1870-74  with  Peru,  it 
seems  probable,  from  the  statement  of  the  case  in  the  record,  that  he  might  have 
successfully  pleaded  that  he  was  extradited  for  larceny,  and  convicted  by  the  ver- 
dict of  a  jury  of  embezzlement ;  for  the  statement  in  the  plea  is,  that  the  demand 
made  by  the  President  of  the  United  States,  if  it  had  been  put  in  operation,  was 
for  an  extradition  for  larceny,  although  some  forms  of  embezzlement  are  men- 
tioned in  the  treaty  as  subjects  of  extradition.  But  it  is  quite  a  different  case 
when  the  plaintiff  in  error  comes  to  this  country  in  the  manner  in  which  he  was 
brought  here,  clothed  with  no  rights  which  a  proceeding  under  the  treaty  could 
have  given  him,  and  no  duty  which  this  country  owes  to  Peru  or  to  him  under 
the  treaty. 

**  We  think  it  very  clear,  therefore,  that,  in  invoking  the  jurisdiction  of  this 
court  upon  the  ground  that  the  prisoner  was  denied  a  right  conferred  upon  him 
by  a  treaty  of  the  United  States,  he  has  failed  to  establish  the  existence  of  any 
Boch  right." 
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valid  objectioD  to  his  trial  in  such  coart.  Among  the  aathoritics 
which  support  the  proposition  are  the  following :  JEx  parte  Scott, 
9  Bam.  &  Cress.  446  (1829) ;  Lopez  &  Battler's  Case,  1  Dearsly 
&  Bell's  Crown  Cases,  525 ;  State  v.  Smith,  1  Bailey,  So.  Car.,  • 
L.  Rep.  283  (1829) ;  State  v.  Brewster,  7  Vt.  118  (1835) ;  Dow's 
Case,  18  Fa.  St.  37  (1851)  ;  State  v.  Ross  and  Mann,  21  Iowa, 
467  (1866) ;  Ship  Richmond  v.  United  States,  9  Cranch,  102. 
However  this  may  be,  the  decision  of  that  question  is  as  much 
within  the  proviuce  of  the  State  court,  as  a  question  of  common 
law,  or  of  the  law  of  nations,  of  which  that  court  is  bound  to  take 
notice,  as  it  is  of  the  courts  of  the  United  States.  And  though  we 
might  or  might  not  differ  with  the  Illinois  court  on  that  subject,  it 
is  one  in  which  we  have  no  right  to  review  their  decision.  It  must 
be  remembered  that  this  view  of  the  subject  does  not  leave  the 
prisoner  or  the  government  of  Peru  without  remedy  for  his  un- 
authorized seizure  within  its  territory.  Even  this  treaty  with  that 
country  provides  for  the  extradition  of  persons  charged  with  kid- 
napping, and  on  demand  from  Peru,  Julian,  the  party  who  is  guilty 
of  it,  could  be  surrendered  and  tried  in  its  courts  for  this  violation 
of  its  laws.^  The  party  himself  would  probably  not  be  without 
redress,  for  he  could  sue  Julian  in  an  action  of  trespass  and  false 
imprisonment,  and  the  facts  set  out  in  the  plea  would  without  doubt 
sustain  the  action.  Whether  he  could  recover  a  sum  sufficient  to 
justify  the  action  would  pix>bably  depend  upon  moral  aspects  of 
the  case,  which  we  cannot  here  consider.  We  must,  therefore, 
hold  that,  so  far  as  any  question  in  which  this  court  can  revise  the 
judgment  of  the  supreme  court  of  the  State  of  Illinois  is  presented 
to  us,  the  judgment  must  be  affirmed." 

§  204.    Irregnlarlties  in  Eactradition  no  Defence.  —  A  fugitive 

criminal,  when  arraigned  in  the  country  which  has  obtained 
his  surrender,  may  allege  that  the  judicial  or  other  proceed- 
ings which  resulted  in  his  extradition  were  irregular  and  not 
in  accordance  with  law.  This  is  a  plea  which  cannot  be 
entei*tained.  The  method  in  which  a  foreign  government 
may  execute  its  laws  does  not  concern  the  tribunals  or  the 

1  It  does  not  appear  that  the  attention  of  the  coart  was  directed  to  the  follow- 
ing provision  in  the  treaty:  "Neither  of  the  contracting  parties  shall  be  bound 
to  deliver  np  its  own  citizens  nnder  the  stipulations  of  this  treaty."  (Art.  8.) 
It  is  presumed  that  Julian  was  a  citizen  of  the  United  States.  For  effect  of  the 
nbove  stipulation,  see  fu^pra,  §§  184,  185. 
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goyernment  of  the  country  which  obtains  the  extradition. 
Such  was  the  answer  made  by  France  in  the  case  of  Lamir- 
ande,  who  was  extradited  to  that  country  from  Canada.^ 
There  were  other  questions  involved  in  that  case,  but  the 
position  of  the  French  government  on  the  point  above  men- 
tioned was  clear.  It  is  obviously  not  the  part  of  the  demand- 
ing government  to  re-try  the  question  whether  the  extradition 
of  the  fugitive  was  regular  under  the  laws  of  the  surrendering 
state.  In  Kelly  v.  State,^  before  the  Court  of  Appeals  of 
Texas,  in  1882,  the  defendants  were  extradited  from  Mexico 
to  the  United  States  on  a  charge  of  cattle-stealing.  They 
were  arrested  in  Mexico  on  a  warrant  issued  by  a  Mexican 
extradition  agent  on  a  requisition  of  a  similar  agent  in  Texas, 
based  on  a  warrant  issued  by  a  justice  of  the  peace,  and 
charging  the  same  offence  as  that  on  which  they  were  ar- 
rested and  extradited.  The  defendants,  however,  alleged  that 
at  the  time  the  justice  issued  his  warrant,  the  charge  which  it 
set  forth  was  not  pending  before  him,  but  that  there  were 
two  other  charges  so  pending  which  were  not  extraditable ; 
and  that  the  warrant  was  false  and  fraudulent.  They  were 
tried  and  convicted  by  the  Maverick  (Texas)  county  court, 
and  made  a  motion  for  a  new  trial,  which  was  refused.  From 
this  decision  an  appeal  was  taken.  The  Court  of  Appeals 
held  that,  in  respect  to  the  question  above  stated,  the  decision 
was  correct.  The  defendants,  the  court  said,  were  tried  for 
and  convicted  of  the  offence  for  which  they  were  extradited, 
and  that  while  there  were  some  irregularities  in  the  proceed- 
ings to  obtain  the  requisition,  it  did  not  appear  that  the  ex- 
tradition was  either  fraudulent  or  wrongful,  or  that  it  was  in 
violation  of  the  treaty. ,  Thus  the  case,  said  the  court,  was 
essentially  different  from  Blandford  v.  The  State.^ 

1  Billot,  Trait^  &c.,  pp.  378-$75. 
a  18  Tex.  App.  158. 

'  10  Tex.  App.  627;  suptu^  §  160.    See  also  a  note  to  {  165,  supra^  summar- 
izing  an  examination  of  this  question  by  Piot  1  ■ammaaoh. 
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CHAPTER  Vm. 

POLITICAL  OFFENCES. 

1.  Political  Offenders  not  surrendered. 

§  205.  Development  of  Ride.  —  The  development  of  extradi- 
tion has  evolved  the  principle  that  nations  do  not  surrender 
fugitives  for  political  offences.^  In  ancient  times,  when  ex- 
tradition was  granted  not  so  much  to  promote  the  administra- 
tion of  justice  as  to  avert  the  displeasure  of  an  offended 
sovereign,  the  surrender  of  political  refugees  was  often  con- 
ceded.^ Not  infrequent  instances  are  also  found  in  the  six- 
teenth and  seventeenth  centuries,  in  which  for  various  reasons 
political  refugees  were  delivered  up.  Thus  in  1506  Philip, 
King  of  Castile,  the  father  of  the  Emperor  Charles  the  Fifth, 

^  Mr.  Mancini,  RiTista  t^enale,  vol.  rr.  p.  148.  C.  H.  £.  Carmichael,  7  Lon- 
don Law  Mag.  and  Rev.  S07.  Lea  infractions  politiqaoM,  by  Alb^ric  Bolin,  15 
Bev.  do  droit  int.  417.  Hefifter,  Bergson's  ed.,  {68.  E.  S.  Boacoe,  14  Fraser^s 
Mag.  163.  Phillimoro,  8d  ed.  (1879),  vol.  i.  p.  621.  Bluntachli,  Le  droit  int. 
ood.,  S  894 ;  2nd  ed.,  Paris,  1874.  Foelix,  Droit  int.  priy^,  torn.  iii.  §  609.  Da 
Droit  TAsile  des  Strangers  en  Su^de,  by  Dr.  Chr.  Naomann,  2  Rev.  de  droit 
int.  (1870)  191.  Billot,  Traits,  &c.,  p.  112.  Correspondence  respecting  refa* 
gees  from  Hungary  within  Turkish  Dominions,  presented  to  Parliament,  1851, 
pi  88.  "  I  believe  that  I  may  venture  to  lay  it  down,  if  not  as  a  part  of  the  con- 
snetndinary  law  of  nations,  at  least  as  agreeable  to  the  naage  of  good  times,  that 
though  nations  may  often  agree  mutually  to  give  up  persons  charged  with  the 
common  offences  against  all  human  society,  civilized  states  afford  an  inviolable 
asylum  to  political  emigrants."  Sir  James  Mackintosh,  House  of  Commons, 
March  1,  1815.  Quoted  by  Lewis,  Foreign  Jurisdiction  and  the  Extradition  of 
Criminals,  p.  46.  "Extradition  cannot  take  place  for  political  acts,"  resolution 
of  Institute  of  International  Law,  Oxford,  1880.  "  The  position  of  a  state,  called 
upon  to  surrender  a  prisoner  accused  of  an  offence,  which  is  only  artificially  des- 
ignated a  crime  in  order  to  establish  the  political  institutions  of  another  state,  is 
that  the  alleged  crime  is  unknown  to  the  public  international  conscience,  and  may, 
in  the  sequel,  be  confessed  everywhere  to  have  been  an  act,  or  link  in  a  chain  of 
acta,  of  heroic  patriotism.**    Sheldon  Amos,  Am.  Jour.  So.  ScL,  vol.  xL  p.  121. 

s  Renauk,  Journal  du  droit  int.  priv^,  1880»  p.  55.  Bomboy  and  Gilbrin, 
Traits,  &c.^  p.  50. 

/ 
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while  on  a  voyage  from  Flanders  to  Spain,  was  compelled  by 
a  storm  to  take  refuge  in  Weymouth,  in  England.  Here  he 
was  entertained  by  Henry  the  Seventh,  who  took  advantage 
of  his  guest's  presence  to  demand  that  he  should  deliver  up 
the  Earl  of  Suffolk,  nephew  of  Edward  the  Fourth  and  repre- 
sentative of  the  claims  of  the  House  of  York,  who  had  taken 
refuge  in  Philip's  dominions.  It  was  finally  agreed,  after 
much  objection  by  the  Kiug  of  Castile,  that  the  Earl  should 
be  surrendered,  Henry  promising  to  spare  his  life.  He  was 
accordingly  delivered  up  and  lodged  in  the  Tower,  and  Philip 
was  then  allowed  to  depart.^  As  late  as  1790,  Spain  delivered 
up  to  France  one  Oge,  charged  with  complicity  in  the  Domin- 
ican uprisings.^  So,  in  1799  the  British  government  obtained 
from  the  Senate  of  Hamburg  the  surrender  of  Napper  Tandy 
and  other  persons  concerned  in  the  Irish  rebellion  of  1798.^ 
The  various  other  cases,  ancient  and  modern,  are  discussed  in 

1  Hosack's  Law  of  Nations,  p.  117  (London,  1882). 

'  Les  infractions  ix)litique8,  by  AlWric  Rolin,  15  Rev.  de  droit  int.  (1888) 
p.  417. 

'  Oil  this  occasion  Napoleon  I.  wrote  the  Senate  of  Hambui^  the  following 
letter :  "Your  letter  does  not  justify  your  conduct  Virtue  and  courage  are  the 
support  of  states ;  servility  and  baseness  their  ruin.  You  have  violated  the  laws 
of  hospitality  in  a  manner  which  would  bring  the  blush  of  shame  to  the  wander- 
ing tribes  of  the  desert." 

A  full  and  exhaustive  account  of  the  surrender  of  Napper  Tandy  and  three 
other  Irish  political  fugitives,  and  of  the  disiiosition  of  the  charges  against  them, 
is  given  in  a  work  entitled  *'  Extradition  Treaties,"  by  Sir  Frederick  Waymouth 
Gibbs,  C.  B.,  p.  13  et  aeq,,  London,  1868.  Tandy  was  released  in  1803.  Two 
others  were  released  in  1801.     The  fourth  escaped  from  jail. 

In  1825  England  refused  to  surrender  to  Russia  a  political  refugee  compro- 
mised in  the  insurrection  at  St.  Petersbuig. 

In  France  the  exemption  of  political  refugees  from  surrender  dates  from  Sept. 
80,  1833,  on  which  date  a  declaration  was  signed  between  the  French  ambassador 
in  Switzerland  and  the  Swiss  Federal  Council,  abrogating  a  clause  for  the  surrender 
of  political  fugitives  in  the  treaty  between  the  two  countries,  and  declaring  poli- 
tical offenders  not  extraditable.  In  the  ministerial  circular  of  April  5,  1841,  the 
rule  was  laid  down  and  has  since  been  acted  upon  by  France,  that  political 
offenders  will  not  be  given  up. 

In  addition  to  the  cases  of  surrender  above  mentioned,  may  be  noted  the  de- 
livery by  the  King  of  England  in  1413,  in  response  to  the  demand  of  Charles  VI., 
of  the  authors  of  political  disturbances  in  PariH  ;  the  treaties  of  Denmark,  Febru- 
ary 28,  1661,  and  the  Low  Countries,  September  14,  1662,  with  England,  for  the 
delivery  of  the  regicides. 
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the  books  referred  to  in  this  chapter.  Especially  valuable  as 
containing  thorough  and  able  discussions  of  the  subject  of 
political  ofiFences  is  the  article  entitled  ^^  Les  Infractions 
Politiques,"  by  M.  Alb^ric  Rolin,  in  Revue  de  droit  inter- 
national, vol.  XV.  p.  417 ;  and  the  work  of  Dr.  Lammasch, 
translated  into  French  and  annotated  by  A.  Weis  and  P. 
Louis-Lucas,  and  entitled  ^'Le  Droit  d'Extradition  appliqud 
aux  Dalits  Politiques,"  Paris,  1885.  In  treaties  between  cer- 
tain states  which  entertain  a  common  political  interest,  provi- 
sion has  been  made  for  the  surrender  of  political  fugitives.^  . 
§  206.  Conventional  Inhibition  unnecessary.  —  The  treaties 
of  the  United  States  with  Great  Britain,  Hawaii,  Prussia  and 
other  German  states,  and  Bavaria,  contain  no  stipulation  on 
the  subject  of  political  offenders,  but  it  has  never  been  doubted 
that  the  enumeration  of  ordinary  crimes  wholly  excluded  any 
demand  for  extradition  for  an  offence  of  a  political  character. 
Such  was  the  declaration  made  by  President  Tyler  in  his 
message  transmitting  to  the  Senate  the  first  of  the  treaties 
above  mentioned,  that  with  Great  Britain.^  Founded,  as  the 
government  of  the  United  States  is,  upon  the  right  of  revolu- 
tion, its  position  on  the  subject  of  the  extradition  of  political 
offenders  is  stated  in  the  correspondence  in  the  Koszta  case, 
in  which  Mr.  Marcy  said :  "  To  surrender  political  offenders 
•  •  .  is  not  a  duty  ;  but,  on  the  contrary,  compliance  with  such 
a  demand  would  be  considered  a  dishonorable  subserviency  to 

1  W.  B.  Lawrence,  14  Alb.  L.  J.  87.  Sir  Travers  Twias,  in  his  Law  of  Na- 
tions, ed.  1884,  pp.  408-411,  says :  "  France,  Spain,  Portugal,  the  Pn()al  Statea, 
Holland,  Sardinia,  Belgium,  Switzerland,  and  On*at  Britain  have  severally  entered 
into  treaties  with  various  other  powers  for  the  surrender  of  fugitives  from  justice 
who  have  been  gifilty  of  crimes  against  the  person  or  against  property  ;  but  they 
have  not  extended  the  engagements  of  such  treaties  to  persons  accused  of  political 
offences.  On  the  other  hand,  Russia,  Austria,  Prussia,  and  the  various  other 
states  which  composed  the  Germanic  Confederation,  the  Two  Sicilies,  Denmark, 
Norway,  and  Sweden  have  entered  respectively  into  treaties  for  the  surrender  of 
fugitives  from  justice  accused  of  high  treason  against  the  state  from  which  they 
have  escaped.  Amongst  the  American  states  we  find  treaties  of  the  former  kind 
concluded  by  the  United  States,  and  by  Brazil,  and  of  the  latter  kind  by  Colombia, 
by  Peru,  and  by  Mexico.  It  will  be  seen  that  the  surrender  of  political  offenders 
ia  rather  the  exception  than  the  rule  of  snch  treaties." 

VOL,!.— 20 
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«  foreign  power,  and  an  act  meriting  the  reprobation  of 
mankind."  ^ 

§  207.  ConTentionai  Inhibitions.  —  The  treaties  of  the  United 
States  with  France,  1843,  and  with  Mexico,  1861,  contain  the 
following  stipulation  :  "  The  provisions  of  the  present  conven- 
tion shall  not  be  applied  in  any  manner  ...  to  any  crime  or 
offence  of  a  purely  political  character."  The  treaty  with 
Austria-Hungary,  1856,  contains  the  same  stipulation,  with 
the  omission  of  the  word  "  purely."  The  treaty  with  Sweden 
itnd  Norway,  1860,  contains  the  same  clause  as  that  with 
Austria- Hungary,  with  the  further  omission  of  the  words  "  in 
any  manner."  The  treaty  with  Baden,  1867,  provides,  in 
article  1,  as  follows :  '^  Nothing  in  this  article  contained  sliall 
be  construed  to  extend  to  crimes  of  a  political  character." 
In  the  treaties  with  Switzerland,  1850  ;  Hayti,  1864;  Domin- 
ican Republic,  1867,  and  the  Orange  Free  State,  1871,  the 
equivalent  stipulation  is  in  the  following  form :  "  The  provi- 
sions of  the  foregoing  articles  relating  to  the  surrender  of 
fugitive  criminals  shall  not  apply  to  offences  ...  of  a  politi- 
cal character."  Substantially  the  same  language  is  found  in 
the  treaties  with  the  following  countries ;  Italy,  1868 ;  ^  Nica- 
ragua, 1870  ;  Salvador,  1870;  Ecuador,  1872 ;  Ottoman  Porte, 

^  Mr.  Marcj,  Sec.  of  State,  to  Mr.  Hiilaemanii,  Sept.  26,  1853.  Sen.  Docs., 
83d  Cong.  1  ses3«,  vol.  L  p.  84.  In  the  diecaasion  of  the  Winslow  case,  Mr.  Fish, 
Sec.  of  State,  writing  to  Col.  Hoffman  (BCay  22,  1876 ;  For.  Rel.,  1876,  p.  237), 
said  :  "  Neither  the  extradition  clanse  in  the  treaty  of  1794  nor  in  that  of  1842 
contains  any  reference  to  immunity  for  political  offences,  or  to  the  protection  of 
asylum  for  political  or  religious  refugees.  The  public  sentiment  of  both  countries 
made  it  unnecessary.  Between  the  United  States  and  Great  Britain,  it  was  not 
supposed,  on  either  side,  that  guarantees  were  required  of  each  other  against  a 
thing  inherently  impossible,  any  more  than,  by  the  laws  of  Solon,  was  a  punish- 
ment deemed  necessary  against  the  crime  of  parricide,  which  was  beyond  the  pos- 
sibility of  contemplation.**  Mr.  Cushing,  Attorney-General,  said  :  '*  Emigrants 
and  exiles  for  cause  of  political  difference  at  home  are  entitled  to  asylum  in  this 
country."    7  Op.  586  ;  1855.    See  also  In  re  Ah  Fong,  8  Sawy.  144,  150. 

^  The  treaty  with  the  Two  Sicilies  of  1855,  supplanted  by  the  treaty  with 
Italy,  prorided  that  its  stipulations  should  not  apply  "to  offences  of  a  politieal 
character,  unless  the  political  offender  shall  also  hare  been  guUty  of  some  one  of 
the  crimes  enumerated  in  article  zxii.,*'  defining  the  crimes  snl^eet  to  extradi- 
tion. This  provision  was  sereraly  criticised  by  Mr.  W.  B.  Lawrence,  in  14  Alb. 
L.  J.  92. 
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1874.  The  treaty  with  Spain,  1877,  contains  (art.  1)  the  fol- 
lowing provision :  — 

^^  The  provisions  of  this  oonveDtion  shall  not  import  claim  of 
extradition  for  auy  crime  or  offence  of  a  political  character,  nor  for 
acts  connected  with  such  crimes  or  offences ;  and  no  pecson  sur- 
rendered by  or  to  either  of  the  contracting  parties  in  virtue  of  this 
convention,  shall  be  tried  or  punished  for  an}'  political  crime  or 
offence,  nor  for  any  act  connected  therewith,  committed  previously 
to  the  extradition."  ' 

Substantially  the  same  words  are  found  in  article  8  of  the 
treaty  with  the  Netherlands,  1887.  In  the  treaty  with  Japan, 
1886, is  the  following  stipulation:  ^^If  it  be  made  to  appear 
that  extradition  is  sought  with  a  view  to  try  or  punish  the 
person  demanded  for  an  offence  of  a  political  character,  sur- 
render shall  not  take  place  ;  nor  shall  any  person  surrendered 
be  tried  or  punished  for  any  political  offence  committed  pre- 
viously to  his  extradition."  The  only  considerable  departures 
from  the  simple  provisions  in  the  treaties  of  the  United  States 
in  respect  to  political  offences  are  found  in  the  conventions 
with  Belgium,  1882,  and  Luxemburg,  1888,  both  of  which 
contain  the  following  stipulations:  — 

^^  The  provisions  of  this  convention  shall  not  be  applicable  to 
persons  guilty  of  an}''  political  crime  or  offence  or  of  one  connected 
with  such  a  crime  or  offence.  A  person  who  has  been  surrendered 
on  account  of  one  of  the  common  crimes  or  offences  mentioned  in 
M'ticle  2,  shall  consequently  in  no  case  be  prosecuted  and  punished 
in  the  state  to  which  his  extradition  has  been  granted  on  account 
of  a  political  crime  or  offence  committed  by  him  previously  to  his 
extradition  or  on  account  of  an  act  connected  with  such  a  political 
crime  or  offence,  unless  he  has  been  at  liberty  to  leave  the  country 
for  one  month  after  having  been  tried,  and,  in  case  of  condemna- 
tion, for  one  month  after  having  suffered  his  punishment  or  having 
been  pardoned. 

"  An  attempt  against  the  life  of  the  head  of  a  foreign  govern- 
ment or  against  that  of  any  member  of  his  family,  when  such  at- 
tempt comprises  the  act  either  of  murder  or  assassination  or  of 
poisoning,  shall  not  be  considered  a  politieal  affenoe  or  an  act  oon- 
neeted  with  such  an  offence." 
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2.  What  ConsHttUes  a  Political  Offence, 

§  208.  Crimes  against  Political  Persons.  —  Various  definitions 
have  been  given  of  what  constitutes  a  political  offence.  Such 
definitions,  however,  are  of  little  practical  value,  since  the 
question  whether  a  particular  act  comes  within  that  category 
is  pre-eminently  circumstantial.^  In  recent  years  the  ques- 
tion most  discussed  in  this  relation  is  whether  the  killing  or 
attempts  against  the  life  of  the  head  of  a  state  is  to  be  re- 
garded as  a  political  offence.  The  same  question  may  arise  in 
the  case  of  attacks  upon  other  persons  connected  with  the 
government.  It  is  generally  said  that  when  sucli  an  act  has 
a  political  character  extradition  should  be  refused.^  This 
rule,  however,  is  of  little  service,  since  it  merely  restates  the 
principle  without  helping  to  apply  it.  It  would  be  strange 
to  hold  that  the  head  of  a  state,  or  other  person  in  high 
ofiicial  position,  may  not  in  his  person  be  the  object  of  an 
ordinary  crime ;  yet,  whether  an  act  so  directed  may  not  be 
of  a  political  character,  may  often  be  most  difficult  to  deter- 
mine. After  the  assassination  of  the  Emperor  of  Russia,  tlie 
German  parliament  adopted  an  almost  unanimous  resolution 
in  favor  of  the  formation  of  an  extraditing  league,  with  special 
reference  to  the  recovery  of  king  murderers.*  Nothing,  how- 
ever, was  accomplished  in  that  direction.^    But,  now  and  then, 

>  Les  Infractions  politiqcres,  by  Alb^ric  Rolin,  15  Rev.  de  droit  int.  (1883), 

p.  417. 

s  Traits  de  droit  ittt  public,  Pradier-Fod^r^,  vol.  iii.  {  1878,  pp.  1150-1166. 
This  work  contains  a  valuable  discussion  of  the  subject 

8  6  London  Law  Mag.  and  Rev.,  262. 

^  An  interesting  and  elaborate  discussion  of  the  subject  of  attempts  against  the 
head  of  the  state  is  found  in  *'  Les  Dalits  Politiques,  le  R^cideet  I'Extradition," 
by  M.  A.  Teichmann,  Rev.  de  droit  int.,  vol.  ix.  (1879)  p.  479.  **  Notes  Addi- 
tionelles  sur  TExtradition  pour  Dalits  PoUtiques,"  Id.  p.  617.  "De  Quelques 
Id^s  Modemes  en  Mati^re  d' Extradition,"  Id.  p.  80. 

When  President  Lincoln  was  assassinated,  Mr.  Adams,  then  United  States  min- 
ister at  London,  applied  to  the  Department  of  State  for  proofs  to  facilitate  Booth's 
arrest,  if  he  should  take  refuge  in  England.  In  a  subsequent  despatch  of  May  25, 
1865,  he  explained  his  application  thus :  "  Circumstances  had  occurred  which  fixed 
the  suspicions  of  the  detective  force  in  this  city  in  a  particular  direction  as  the 
hiding-place  of  some  malefactor  just  arrived  from  abroad.  Moreover,  there  were 
plansible  reasons  for  the  idea  that  this  person  might  be  Booth  himself.    It  is  doe 
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as  in  the  treaties  of  the  United  States  with  Belgium  and  Lux- 
emburg, a  provision  has  been  inserted  relative  to  attacks 
against  the  head  of  the  state.  The  first  provision  of  this  sort 
was  inserted  in  a  treaty  between  Belgium  and  France,  in  1856, 
in  consequence  of  an  attempt  made  to  destroy  by  an  infernal 
machine  a  train  on  a  railway  in  France,  on  which  the  Em- 
peror was  travelling.  The  machine  was  discovered  before  the 
approach  of  the  train.  Two  Frenchmen,  who  were  suspected 
of  complicity  in  the  affair,  were  pursued  and  took  refuge  in 
Belgium,  from  which  country  the  French  government  de- 
manded their  extradition.  One  of  them,  C^lestin  Jacquin, 
was  caught  and  arrested,  with  a  view  to  his  surrender.  The 
grand  jury  of  the  tribunal  of  first  instance  at  Brussels  found 
that  the  act  with  which  he  was  charged  was  political  and 
ordered  his  release.  From  this  decision  an  appeal  was  taken 
to  the  Court  of  Cassation,  which,  on  March  12,  1855,  quashed 
the  judgment  of  the  lower  tribunal,  holding  that  the  act  was 
not  exclusively  of  a  political  character,  but  belonged  to  a 
class  of  offences  which  were  against  the  natural  and  immu- 
table laws  of  the  human  conscience,  and  as  such  punished  by 

to  this  government  to  say,  that  the  very  moment  the  information  was  received  by 
them  from  the  proper  channels,  every  arrangement  was  provided  to  secure  the 
apprehension  of  the  supposed  criminal.  Among  other  things,  a  form  of  applica- 
tion was  furnished  to  me  from  the  Foreign  Office  in  advance,  to  claim  his  surrender, 
which  I  signed ;  and  the  expediency  of  sending  to  you  for  the  necessary  proofs 
was  suggested,  according  to  which  I  now  mention  these  things  only  for  the  sake 
of  doing  justice  to  the  good-will  of  the  authorities  in  their  endeavor  to  aid  in  the 
apprehension  of  the  criminal"  Dip.  Cor.,  1865,  part  i.  p.  886.  John  H.  Surratt, 
whose  extradition  was  desired  for  implication  in  the  aifair,  fled  to  Rome  and  en- 
tered the  army  of  the  Papal  States.  Mr.  King,  then  United  States  minister  at 
Rome,  on  November  2,  1866,  reported  an  interview  with  Cardinal  Antonelli, 
Papal  Secretary  of  State,  in  which  the  latter  intimated  that  Surratt  would  be  de- 
livered up,  upon  a  proper  request.  Surratt  was  accordingly  arrested  on  the 
Cardinal's  order,  but  escaped  from  his  guards.  Dip.  Cor.,  1865,  part  ii.  p.  142. 
Mr.  Marsh,  minister  to  Italy,  wrote  from  Florence,  November  18,  1866,  tliat  he 
had  consulted  the  Italian  government,  and  that  it  was  intimated  that  Surratt  would 
be  surrendered  if  he  took  refuge  in  Italy,  if  a  stipulation  should  be  made  that  the 
death  penalty  would  not  be  inflicted.  Mr.  Marsh  said  that  he  did  not  think  the 
stipulation  would  be  insisted  on.  Dip.  Cor.,  1866,  part  2,  pp.  121-125.  Surratt 
was  Anally  captured  at  Alexandria,  Egypt,  on  the  application  of  Mr.  Hale,  United 
States  consul  there,  by  whom  he  was  sent  to  the  United  States  on  an  American 
man-of-war. 
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all  nations.  The  court  of  Li^ge,  March  29, 1855,  rendered  a 
similar  decision.  The  government  then  called  for  the  opinr 
ion  of  the  chamber  of  indictments  at  Brussels,  which  advised 
that  Jacquin  ought  not  to  be  surrendered.  The  case  pro- 
duced great  excitement,  and  the  French  government  finally 
desisted  from  its  demand.  On  September  22, 1856,  an  addi- 
tional convention  was  concluded  between  the  two  countries, 
which  contained  a  provision  like  that  in  the  treaty  between  the 
United  States  and  Belgium,  that  the  attempt  against  the  per- 
son of  a  foreign  sovereign  or  that  of  a  member  of  his  family, 
whenever  such  attempt  should  constitute  murder,  or  assassin- 
ation, or  poisoning,  should  not  be  reputed  as  a  political  of- 
fence nor  as  an  act  connected  therewith.^  Prior  to  this  France 
had,  in  1835,  obtained  from  Prussia  the  extradition  of  Bardou, 
implicated  in  the  Fieschi  affair,  and,  in  1845,  from  Switzer- 

^  Billot,  Traits,  &c.»  pp.  114-119.  Discnssing  the  subject  of  political  offences. 
Lord  Stanley,  in  a  speech  in  the  British  Parliament,  said :  "  It  seems  to  me,  that, 
while  we  desire,  on  the  one  hand,  ^hat  the  right  of  persons  guilty  of  political 
crimes  to  be  exempted  from  arrest  shall  remain  inviolable,  it  is,  on  the  other  band, 
perfectly  monstrous  that  a  person  who,  for  Instance,  has  committed  a  murder  in 
the  streets  of  Paris,  and  then  taken  refuge  in  England,  may  be  punished,  provided 
that  the  person  murdered  did  not  fill  any  political  position,  for,  if  such  is  the 
case,  the  English  laws  would  declare  that  the  perpetrator  cannot  be  tried.  Such 
a  proposition  seems  to  be  unsustainable."  Cited  in  Foreign  Relations  of  Colombia, 
1884,  with  approvaL 

"  The  principle  of  non-surrender  for  political  offences  being  conceded,  it  is, 
however,  clear  that  immunity  from  punishment  should  not  be  granted  to  those  who, 
though  not  political  refugees  properly  so  called,  have  committed  murders  or  other 
grievous  crimes  in  furtherance  of  some  political  object,  when  a  state  of  recognized 
war  or  open  revolt  has  not  existed.  Such  offenders  should  be  relentlessly  handed 
over  to  justice.  Few  persons  would  now  be  found  to  contend  that,  for  instance, 
the  Phoenix  Park  murderers,  or  the  assassins  of  the  lata  Csar  of  Russia,  ought  not 
to  have  been  given  up  in  extradition,  if  occasion  should  have  arisen."  The  Quar- 
terly Review,  January,  1890,  p.  183.  In  regard  to  attacks  on  political  persons, 
we  suggest  the  following  form  of  clause  for  consideration  :  The  killing  or  attempt 
to  kill  the  head  of  the  state,  or  any  member  of  his  &mily,  or  officers  of  government, 
shall  not  be  considered  a  political  offence,  when  the  acts  charged  constitute  the 
crime  of  murder,  of  assassination,  or  of  poisoning,  or  the  attempt  to  commit  the 
same,  under  the  ordinary  criminal  law  of  both  countries. 

In  a  series  of  articles  in  the  North  American  Review,  vol.  cxli.  p.  47  et  seq,. 
Dr.  Angell  says  dynamite  criminals  should  be  surrendered,  not  as  political  of- 
fenders, but  as  assassins,  whom  no  civilized  government  wUl  protect.  Mr.  Geo. 
Ticknor  Curtis  takes  the  same  view  (p.  50).     So  also  Judge  Cooley  (p.  54). 
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land  of  an  indiridual  charged  with  an  attempt  at  regicide.  In 
1848  France  surrendered  the  assassins  of  the  Duke  of  Lich- 
tenstein.  On  August  7, 1882^  President  Guzman  Blanco  de- 
creed tlie  surrender  to  Great  Britain  of  William  Westgate, 
€di€is  Michael  O'Brien^  who  had  confessed  his  participation  in 
the  murder  of  Lord  Frederick  Cavendish  and  Mr.  Burke,  in 
Phoenix  Park,  Dublin.^ 

§  209.  Frenob  CommnniBto.  —  The  question  of  political  of- 
fences may  often  be  raised  in  respect  to  acts  which,  although 
not  directed  against  a  political  person,  are  committed  under 
such  circumstances  as  may  be  thought  to  invest  them  with  a 
political  character.    Thus  in  1871  President  Thiers  demanded 

1  The  decree  was  as  follows  :  — 

Guzman  Blanco,  Illustrious  American,  President  of  the  United  States  of 
Venezuela.  —  In  the  exercise  of  the  powers  conferred  upon  me  by  the  Congress  of 
Plenipotentiaries,  which  were  ratified  by  the  National  Legislature  June  3d,  1880, 
amplified  May  19th,  1881,  and  extended  May  4th  of  the  present  year,  I  hereby 
decree  as  follows  :  In  order  to  give  H.  B.  M.  a  distinguished  evidence  of  friend- 
ship in  a  matter  to  which  she  attaches  great  importance,  aud  in  which  she  has 
shown  deep  solicitude,  by  means  of  an  act  of  international  courtesy,  similar  to  the 
act  of  his  Excellency  the  Governor  of  Trinidad,  who,  in  1879,  surrendered  to 
Venezuela  the  person  of  the  citizen  Gaspar  Hernandez,  charged  with  murder  and 
robbery,  and  in  consideration  of  the  special  character  of  the  case  of  William  West- 
gate,  alias  Michael  0*Brien,  who  was  brought  to  Puerto  Caliello,  under  ari-est,  on 
board  of  the  English  steamer  "Gladstone,*'  of  Swansea  (to  the  crew  of  which 
yessel  he  belonged),  by  order  of  her  captain,  on  account  of  having  confessed,  of 
his  own  accord,  on  board  of  said  vessel,  his  participation  in  the  atrocious  murder 
of  Lord  Frederick  Cavendish  and  Mr.  Burke»  committed  in  Phoenix  Park,  Dublin, 
on  the  6th  of  May  last,  and  who  has  been  kept  in  prison  since  his  landing  ;  with  % 
view  to  aiding  in  the  repression  of  such  crimes,  as  is  demanded  by  universal  justice 
and  the  fellowship  of  nations,  the  extradition  of  the  said  criminal  is  hereby 
ordernl,  and  he  will  be  sarrendered  to  William  C.  Rarlake,  commander  of  the 
"  Jauhome,"  a  vessel  of  the  royal  British  Navy,  which  has  come  to  La  Guaira  for 
the  purpose  of  receiving  him. 

Art.  2.  —  The  Minister  of  Internal  Relations  and  the  Minister  of  Foreign  Rela- 
tions shall  execnte  this  decree. 

Issued,  signed,  sealed,  and  countersigned  by  the  Minister  of  Internal  Relations 
and  the  Minister  of  Foreign  Relations  at  Caracas,  this  7th  day  of  August,  1882, 
14th  year  of  the  law,  and  19th  of  the  Federation. 

Guzman  Blanoo. 

ViCENTX  AMBNOUAL. 

Rafael  Skuas. 
Bl  Derecho  Intemaeional  Hispano- Americano,  184.    See  also  Law  Times,  vol. 
Ixziv.  p.  818,  as  to  case  of  P.  J.  Sheridan. 
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of  certain  foreign  powers  the  surrender  of  persons  charged 
with  murder,  arson,  and  robbery  in  Paris  during  the  suprem- 
acy of  the  Commune.^  The  demands  gave  rise  to  contro- 
versies, and  in  many  instances  were  refused.  A  public  meet- 
ing was  held  in  Geneva  to  protest  against  any  concession  on 
the  part  of  the  Swiss  government.  The  Federal  Council  de- 
cided that  it  was  not  consistent  with  the  established  policy  of 
Switzerland  to  accede  to  the  demand  of  the  French  authorities 
in  the  form  in  which  it  was  presented.  The  treaty  would  be 
faithfully  executed.  But  right  of  asylum  would  not  be  refused 
to  mere  political  offenders,  and  each  case  would  be  acted  upon 
as  it  arose,  persons  demanded  being  held  in  custody  a  reason- 
able time  until  it  could  be  determined  whether  they  were 
to  be  classed  as  ordinary  criminals,  or  as  merely  political 
offenders.^ 

§  210.  DeoiBion  belongs  to  Asylum  State.  —  The  final  deci- 
sion of  the  question  whether  an  act  charged  has  the  character 
of  a  political  offence  rests  with  the  government  on  which 
the  demand  for  extradition  is  made.  This  is  necessarily  so, 
since  it  is  essential  to  the  exercise  of  the  right  of  refusal,  and 

^  4  Alb.  Law  Journal,  1.  The  Law  Times  (vol.  li.  p.  79,  Jane  8,  1871)  dis- 
cusses the  subject  of  the  Paris  Commune,  and  holds  that  the  "  burning  of  the 
Tuileries,  —  and  that  after,  the  insurrection  was  hopeless, — the  murder  of  the 
hostages,  that  is,  of  innocent  unoffending  persons,  seized  for  the  purpose  of  being 
shot,  and  kept  in  custody  for  weeks  with  that  purpose,  — a  purpose  openly  avowed 
by  aU  the  leaders  of  the  insurgents,  and  not  disowned  or  protested  against  by  any 
of  them,  —  were  acts  of  crime,  not  mere  political  offences.  The  attempt  to  take  pos- 
session of  the  guns,  the  attempt  to  hold  the  city  against  the  government,  for  mere 
political  purposes,  and  in  order  to  enforce  compliance  with  political  claims  and 
demands,  were  political  offences,  and  perhaps  we  might  extend  the  same  indul- 
gence to  fair  and  open  fighting  in  the  streets  or  in  the  field  ;  though  that  would  be 
certaiuly  going  far  beyond  any  indulgence  allowed  by  our  own  law." 

*  For.  Rel.,  1871,  pp.  876,  884.  M.  Alfred  Martin,  writing  on  the  practice 
of  extradition  in  Switzerland  (13  Rev.  de  droit  int.,  p.  47),  sa)'s  that  Italy  de- 
mande<l  the  extradition  of  a  person  accused  of  having  belonged  to  a  society  of 
criminals  actuated  by  evil  designs  against  persons  and  property.  The  accused 
maintained  that  he  was  demanded  only  on  account  of  his  membership  in  a  politi- 
cal society.  The  extradition  was  refused  by  the  Federal  Court  because  Italy  gave 
no  explanation  of  a  character  to  specify  the  crimes  and  offences  which  the  said 
society  of  criminals  had  committed,  or  designed  to  commit. 

For  discussion  of  the  position  of  Switzerland  in  respect  to  Sodalistic  agitators, 
see  For.  Rel.,  1879,  pp.  965-968. 
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to  the  maintenance  of  the  asylum  which  nations  afford  to 
political  fugitives.  In  different  countries  different  views  are 
held  as  to  what  constitutes  a  political  offence.  This  differ- 
ence naturally  arises  from  variant  notions  of  government  and 
policy,  and  each  nation  is  entitled  to  maintain  its  own  opinions 
on  such  subjects.^ 

8.   United  States  Cases, 

§    211.  Caae  of  WiUiam  Lyon   MoKensie.  —  The   first  case 

found  in  which  the  question  of  the  surrender  of  a  political 
offender  from  the  United  States  was  discussed,  arose  under 
the  New  York  statute  of  1822,  which  authorized  the  governor 
of  that  State  to  deliver  up,  upon  the  requisition  of  the  duly 
authorized  ministers  or  officers  of  foreign  governments,  per- 
sons charged  with  the  commission,  within  the  jurisdiction  of 
such  governments,  of  any  crime,  except  treason,  which  by  the 
laws  of  New  York  would,  if  there  committed,  be  punishable 
with  death  or  imprisonment  in  the  State  prison.^    Under  this 

1  Lord  Derby  to  Colonel  Hoffman,  May  4, 1876  ;  For.  Rel.,  1876.  W.  R  Law- 
rence, 14  Alb.  L.  J.  92.  At  its  session  at  Oxford,  in  1880,  the  Institute  of  Inter- 
national Law  adopted,  in  reference  to  the  sarrender  of  political  offenders,  the  fol- 
lowing resolutions :  — 

"XIV.  The  state  apon  which  the  requisition  is  made  decides  without  appeal, 
in  accordance  with  the  circumstances,  whether  the  act  for  which  the  extradition  is 
demanded,  is,  or  is  not,  of  a  political  nature. 

**  In  this  decision  it  ought  to  be  guided  by  the  two  following  rules  :  — 

"a.  Acta  which  contain  all  the  characteristics  of  crimes  under  the  ordinary 
law  (murder,  arson,  theft)  should  not  be  exempted  from  extradition  solely  by 
reason  of  the  political  intention  of  their  authors. 

**b.  In  weighing  the  acts  committed  in  the  course  of  a  political  rebellion,  an 
insurrection  or  a  civil  war,  it  must  be  asked  whether  they  would,  or  would  not, 
be  allowed  by  the  customs  of  war. 

*'  X  V.  In  every  case,  extradition  must  not  be  granted  for  a  crime  which  has  at 
the  same  time  the  nature  of  a  political  crime  and  of  a  crime  under  the  ordinary 
law,  unless  the  state  making  the  requisition  gives  the  assurance  that  the  person 
surrendered  shall  not  be  tried  by  unusual  courts." 

The  meml)ers  of  the  Institute  present  at  the  session  at  Oxford,  were  :  Messrs. 
Amtz,  Montague  Bernard,  Bluntschli,  Gessner,  Holland,  de  Landa  y  Alvarez  de 
Garvallo,  de  Laveleye,  Lorimer,  de  Martens,  Moynier,  Neumann,  Pierantoni,  Rivier, 
Rolin-Jaequeniyns,  Saripoloa,  Travers  Twiss,  and  Westlake.  Of  the  associates 
there  were  present  Messrs.  Sherston  Baker,  Jules  Clhre^  Clunet,  Danewsky,  Dicey, 
Hall,  Prina,  Alb^ric  Bolin,  Ernest  Nya. 

«  Supra,  §  49. 
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statute  Governor  Head,  of  Upper  Canada,  in  1837  made  a. 
requisition  upon  Governor  Marcy  for  the  extradition  of  Wil- 
liam Lyon  McKenzie,  a  printer,  on  charges  of  murder,  arson, 
and  robbery.  By  the  documents  which  accompanied  the  requi- 
sition, it  appeared  that  McKenzie  acted  as  the  leader  of  a  band 
of  men,  from  six  to  fifteen  hundred  in  number,  who  began  an 
insurrection  in  Canada  for  the  redress  of  alleged  grievances. 
On  the  4th  of  December,  1837,  they  assembled  under  arms 
near  the  city  of  Toronto.  Governor  Head  sent  them  a  mes- 
sage, calling  upon  them  to  disperse,  to  which  they  replied  that 
they  would  not  treat  with  him  unless  they  were  allowed  a  free 
pardon,  and  unless  he  called  a  convention  of  the  people  to  re- 
model tlie  government.  These  conditions  Governor  Head  re- 
fused. On  the  night  of  the  4th  of  December,  a  man  named 
Moodie,  in  company  with  other  persons,  attempted  to  pass  the 
lines  of  the  insurgents  in  order  to  reach  Toronto.  While  at- 
tempting to  pass,  they  were  called  upon  to  surrender  them- 
selves as  prisoners;  they  refused,  and  a  volley  was  fired  by 
the  insurgents,  in  which  Moodie  was  killed.  On  the  following 
day,  in  the  prosecution  of  their  enterprise,  the  insurgents 
burned  the  dwelling-house  of  a  Mr.  Home,  and  seized  some 
mail-bags  whicli  were  in  the  custody  of  the  driver  of  a  stage- 
coach and  rifled  them  of  their  contents,  obtaining  a  number 
of  letters  and  some  money.  On  the  6th  of  December,  the  in- 
surgents were  dispersed  by  a  military  force  under  the  com- 
mand of  Governor  Head,  in  a  conflict  in  which  fifty  of  the 
insurgents  were  killed  and  wounded,  and  three  of  the  govern- 
ment parly  wounded*  When  Grovernor  Marcy  received  the 
requisition  for  McEenzie's  extradition,  he  referred  the  matter 
to  the  attorney-general  of  the  State,  Samuel  Beard  sley,  for 
an  opinion.  The  attorney-general,  on  December  23,  1837, 
gave  an  opinion  in  which,  after  I'eviewing  the  facts  above 
narrated,  he  held  that  the  acts  with  which  the  fugitive  was 
charged  were  of  a  political  character,  and  that  consequently 
the  governor  was  without  authority  to  surrender  him.^    Upon 

1  "  There  can  then»  Sir,  in  my  opinion,  be  no  doabt  of  the  trae  nature  and  char- 
acter of  the  crimes  chaiged  apon  the  fugitive  McKenzie.  He  was  at  the  head  of 
a  military  force,  a  force  hostile  to  the  government  and  seeking  ita  subyersion  and 


POLITICAL  OFFBNCES.  815 

the  receipt  of  this  opinion^  Governor  Marcy,  on  December  25, 
1887,  informed  Governor  Head  of  the  proceedings  that  had 
been  taken  upon  his  requisition.  In  this  communication  Gov- 
ernor Marcy  stated  that  the  documents  clearly  showed  that 
McKenzie  committed  the  crimes  imputed  to  him,  and  also 
that  previously  thereto  ^^he  had  revolted  and  was  in  arms 
against  her  Majesty's  government  of  Upper  Canada.  His 
crime,"  Governor  Marcy  continued,  "  is  therefore  treason,  and 
if  a  fugitive  witliin  this  State,  he  must  be  regarded  as  a  fugi- 
tive to  avoid  the  punishment  for  this  ofiFence  rather  than  for 
those  imputed  to  him  in  the  documents  accompanying  your 
Excellency's  application.  These  latter  offences  must  be  cour 
sidered  as  the  incidents  of  the  alleged  treason."  ^ 

oyertlirow  by  violence.  It  was  a  civil  war,  —  whether  just  or  mgtist,  is  not  material 
for  the  present  purpose  to  inquire.  It  is  enough  that  it  was  a  state  of  open,  public, 
and  notorious  war,  on  one  side  to  overthrow  and  on  the  other  to  preserve  the 
royal  government.  AU  who  were  thus  arrayed  against  the  government  may,  in 
view  of  its  laws,  be  murderers  or  felons,  as  well  as  traitors,  but  so  far  as  regards 
other  governments,  and  as  respects  the  question  now  pending,  they  should,  I  ap* 
preheud,  be  looked  upon  as  traitors  only,  and  ot  consequence  as  men  who  have 
not  forfeited  a  right  to  an  asylum  within  the  limits  of  an  independent  state.  This, 
Sir,  in  my  judgment,  is  the  tnie  principle  of  public  law  applicable  to  the  present 
case.  A  principle  in  itself  just  and  wise ;  in  conformity  with  the  enlightened 
spirit  of  the  age,  and  which  the  legislature,  in  enacting  the  statute  referred  to,  in- 
tended should  in  all  cases  be  sacredly  reverenced  and  observed."  Opinion  of 
Attorney-General  Beardsley.     MSS.  Dept.  of  State. 

^  In  concluding  his  letter  to  Governor  Head,  Governor  Marcy  said  :  — 

'*  I  am  compelled  by  a  sense  of  duty  arising  from  a  want  of  authority  respect- 
fully to  decline  a  compliance  with  your  request ;  but  I  assure  your  Excellency  that 
in  any  and  all  cases  wherein  I  am  vested  with  authority  to  act,  it  will  give  me 
pleasure  promptly  to  comply  with  any  requisition  for  fugitives  from  justice  you 
may  see  fit  to  make  upon  me." 

The  documents  from  which  the  account  of  the  case  of  McKenzie  is  gathered, 
were  transmitted  by  Governor  Marcy  to  Mr.  Forsyth,  Secretary  of  State,  on  De- 
cember 30,  1887.  MSS.  Misc.  Let.  In  his  letter  of  transmission.  Governor 
Marcy  said :  — 

'*  It  appeared  quite  evident  that  the  crimes  with  which  McKenzie  was  chaiged, 
resulted  from  the  revolt  which  had  taken  place  in  that  province.  Yon  wiU  per- 
ceive by  the  laws  of  this  State,  referred  to  in  the  opinion  of  the  attomey-genenl, 
a  copy  of  which  is  herewith  transmitted,  that  the  governor  is  not  authorized  to 
deliver  up  a  fugitive  fleeing  from  a  foreign  country  charged  with  treason.  Though 
McKenzie  was  not  chaiged  with  treason,  it  is  very  evident  that  that  was  the  crime 
for  which  he  would  have  been  tried  if  he  had  been  given  up.  The  other  offenoet 
with  which  he  was  chaiged  were  the  incidents  of  the  imputed  treason,  and  were 
meiged  m  it;" 


/ 


# 
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§  212.  Caae  of  the  "  Joseph  L.  Oerrlty."  —  During  the  Civil 
War  four  cases  arose,  three  of  which  came  before  the  courts  in 
Canada,  and  the  other  before  the  courts  in  England,  in  which 
fugitives  whose  surrender  was  demanded  bj  the  United  States 
raised  the  defence  that  the  acts  with  which  they  were  charged 
were  political.  The  first,  in  respect  of  the  time  at  which  the 
acts  were  committed,  was  that  of  the  American  vessel 
"Joseph  L.  Gerrity,"  which  on  November  16,  1868,  sailed 
from  Matamoras,  Mexico,  for  New  York  with  a  cargo  of 
cotton.  On  the  following  night  six  persons,  who  had  taken 
passage  for  New  York,  seized  the  ship  in  the  name  of  the 
Confederate  government ;  and  a  few  days  afterwards  set  the 
captain  and  a  part  of  the  crew  adrift  in  a  small  boat.  Four 
of  the  culprits  having  been  found  in  Liverpool,  Mr.  Adams, 
United  States  minister  at  London,  on  February  15, 1864,  de- 
manded their  extradition  on  a  charge  of  piracy.  They  were 
accordingly  arrested  on  a  warrant  issued  by  the  secretary  of 
state,  and  were  brought  before  a  magistrate  at  Liverpool,  by 
whom  they  were  examined  and  remanded  to  custody.  Appli- 
cation was  then  made  to  the  Court  of  Queen's  Bench  for  a 
writ  of  habeas  corpus^  the  counsel  who  applied  for  the  writ 
being  employed  by  agents  of  the  Confederate  government. 
The  final  decision  of  the  Cpurt  of  Queen's  Bench  was  not 
rendered  until  May  24, 1864.  Among  the  grounds  taken  on 
behalf  of  the  prisoners,  was  the  argument  that  their  acts  were 
belligerent,  not  piratical.  The  court  agreed  that  if  their  bel- 
ligerent character  could  be  established,  the  charge  must  fail. 
No  evidence  was  produced  to  show  that  the  prisoners  were 
acting  under  the  authority  of  the  Confederate  government, 
but  in  the  end  this  question  became  unimportant,  since  the 
case  went  off  on  the  point  that  the  acts  charged,  if  piracy 
at  all,  were  piracy  jure  gentium^  and  not  piracy  under  the 
treaty,  which  the  court  held  to  mean  piracy  under  municipal 
statutes.^ 

§  218.  Steamer  **  Cheeapeake."  —  The  next  case  in  point  of 
time  is  that  of  the  American  steamer  '^  Chesapeake,"  which 
plied  between  the  cities  of  New  York  and  Portland,  the  latter 

^  Inre  Tiyoan,  5  Bert  &  S.  645;  Dip.  Cor.  1864,  part  ii.  p.  BQetseq.         -, 
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being  in  the  State  of  Maine.  On  December  5, 1863,  she  sailed 
from  New  York  with  a  general  cargo  and  sixteen  male  pas- 
sengers. On  December  7,  at  half-past  one  in  the  morning, 
when  the  steamer  was  off  Gape  God,  the  passengers  surprised 
the  watch,  murdered  the  second  mate,  seized  the  captain  and 
crew  and  took  possession  of  the  steamer  in  the  name  of  the 
Gonfederate  government,  hoisting  as  a  sign  thereof  the  Gon- 
federate  flag.  The  crew  were  put  on  board  of  a  pilot  boat  in 
the  waters  of  New  Brunswick,  and  the  "  Ghesapeake  "  was 
steered  eastward.  When  news  of  the  seizure  was  received 
steps  were  at  once  taken  by  the  United  States  to  recover  the 
vessel  and  obtain  possession  of  her  captors.  Gunboats  were 
sent  in  pursuit,  and,  on  December  17,  one  of  them  found  the 
captured  steamer  in  Sambro  Harbor,  Nova  Scotia,  about  to  be 
deserted  by  her  captors,  and  flying  a  signal  of  distress.  The 
gunboat  took  possession  of  her  and  of  certain  of  the  crew,  and 
carried  her  into  Halifax  and  delivered  her  over  to  the  Ganadian 
authorities.  In  the  mean  time  Mr.  Seward  made  a  demand 
upon  the  British  government  for  the  surrender  of  the  "  Ghes- 
apeake's"  captors  on  charges  of  murder  and  piracy.^  The 
names  of  the  fugitives  included  in  the  demand  were  Braine, 
Parr,  Locke,  Gollins,  Robinson,  and  Wade.  Before  the  date, 
however,  of  this  demand,  the  consul  of  the  United  States  at 
St.  John,  New  Brunswick,  learning  that  some  of  the  alleged 
pirates  were  in  that  province,  addressed  a  note,  accompanied 
with  depositions  sworn  to  before  a  magistrate  at  St.  John,  to 
the  provincial  secretary  of  New  Brunswick,  requesting  that 
the  fugitives  be  arrested  with  a  view  to  their  extradition  on  a 
charge  of  piracy.  The  lieutenant-governor  accordingly  is- 
sued his  warrant,  and  three  of  the  fugitives,  Gollins,  McKealy, 
and  Seeley,  were  arrested  and  brought  before  a  magistrate 
for  examination.  The  prisoners  claimed  that  their  acts  were 
of  a  belligerent  character,  and  also  that  piracy  jure  gervtium^ 
which  was  the  only  sort  of  piracy  which  those  acts,  if  not 
held  to  be  belligerent,  could  constitute,  was  not  included  in 
the  treaty.    The  magistrate  overruled  the  first  claim,  proof 

1  Mr.  Seward,  Sec.  of  State,  to  Lord  Lyons,  Dec.  20,  1863 ;  Dip.  Cor.  1864, 
part  ii  p.  407* 
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of  the  authority  of  the  Confederate  government  for  the  com- 
mission of  the  acts  in  question  not  having  been  adduced ;  and 
also  the  second  claim,  on  the  ground  that  the  acts  of  piracy 
charged  were  included  in  the  treaty ;  and  committed  the 
prisoners  for  surrender.  Application  was  then  made  to 
Judge  Ritchie,  of  the  supreme  court  of  New  Brunswick,  for 
a  writ  of  habeas  corpus.  The  writ  was  granted,  and  on 
March  14,  1864,  Judge  Ritchie  rendered  a  decision  dischar- 
ging the  prisoners  from  further  custody.  This  decision  rested 
upon  the  following  grounds :  (1)  The  insufficiency  of  the 
requisition  by  the  consul,  on  which  the  proceedings  were  in- 
stituted ;  (2)  the  want  of  jurisdiction  of  the  magistrate  who 
took  the  depositions ;  (8)  that  piracy  jure  gentium  was  jus- 
ticiable by  the  court  of  New  Brunswick,  wherever  committed, 
and  was  not  within  the  treaty.  Thus  in  the  end  the  political 
aspect  of  the  case  was  avoided.  Upon  the  receipt  of  the 
opinion  of  Judge  Ritchie,  Mr.  Seward,  on  March  21,  1864, 
wrote  to  Lord  Lyons  declining  to  accept  its  conclusions,  and 
intimating  an  expectation  that  it  would  not  be  treated  by  the 
British  authorities  in  Canada  as  final.^  In  January,  1865, 
Mr.  Seward,  learning  that  some  of  the  culprits  were  still  in 
New  Brunswick,  again  called  the  attention  of  her  Majesty's 
minister  in  Washington  to  the  case.^  It  appears  that  on 
March  16, 1864,  two  days  after  the  decision  of  Judge  Ritchie, 
Mr.  Justice  Parker,  of  the  provincial  courts,  issued  a  warrant 
for  the  arrest  of  the  men  who  had  been  discharged,  with  a 
view  to  their  trial  in  the  court  of  admiralty.  One  of  them, 
Linus  Seeley,  was  arrested  in  1865,  and  on  March  7,  in  that 
year,  Mr.  Seward  wrote  to  the  British  charg^  d'affaires,  Mr, 
Burnley,  that  the  United  States  expected  "  either  a  surrender 
of  the  fugitive  or  a  fair  trial  in  New  Brunswick  if  the  surrender 
is  declined."'    Nothing,  however,  came  of  these  proceedings.^ 

1  Dip.  Cor.  1864»  part  ii  p.  562.  *  Dip.  Cor.  1865,  part  ii.  p.  74. 

*  Dip.  Cor.  1865,  part  ii.  p.  89.  For  further  correspondence  respecting  case 
of  Locke,  who  was  prosecuted  at  Nassau  for  fraudulently  selliDg  the  Amerioan 
schooner  "  Hanover,'*  see  Dip.  Cor.  1865,  part  ii.  pp.  88, 12i»  135,  187. 

*  Owing  to  the  destruction  by  fire  of  the  records  of  the  yice-admiralty  court  at 
St  John,  N.  B.,  it  has  not  been  possible  precisely  to  asoertain  the  end  of  the 
cases.    Kone  of  the  fugitives  was  ever  extradited.    The  United  Sti^  eoMPoL#t 
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§  214.  Case  of  Barley.  — The  next  case  in  order  of  time  is 
that  of  Bennet  G.  Burley»  whose  extradition  from  Canada 
was  demanded  by  the  government  of  the  United  States  on 
charges  of  piracy,  robbery,  and  assault  with  intent  to  commit 
murder,  on  the  American  steamer  "  Philo  Parsons,"  on  Lake 
Erie,  September  1.9,  1864.^  Having  been  arrested,  Burley 
was  carried  to  Toronto  and  brought  before  the  Recorder 
of  that  city  for  examination.  It  appeared  by  the  evidence 
adduced  that  the  "  Philo  Parsons  "  was  a  licensed  passenger 
and  frci«jht  boat  plying  between  Detroit,  Michigan,  and  San- 
dusky, Ohio,  touching  on  the  way  at  the  Canadian  port  of 
Amherstburg,  and  sometimes  at  Sandwich  and  Windsor,  also* 
in  Canada.  On  the  18th  of  September,  when  the  boat  was 
lying  at  Detroit,  Burley  came  on  board  and  arranged  with  the 
clerk,  one  Ashley,  that  she  should  call  at  Sandwich  on  her 
route  on  the  following  day,  in  order  to  take  on  board  a  party 
of  persons  whom  Burley  represented  as  friends  on  a  pleasure 
trip.  The  next  day  Burley  took  the  steamer  at  Detroit,  and, 
in  accordance  with  the  understanding,  slie  touched  at  Sand- 
wich, where  three  men  dressed  in  citizens'  clothes,  as  was 
Burley  also,  came  on  board  and  joined  him.  At  Amherst- 
burg, twenty  men  or  more  came  on  board,  roughly  dressed, 
with  no  baggage  but  a  large  trunk,  which,  as  subsequently 
shown,  contained  arms  and  hatchets.  These  men  Burley *and 
his  friends  did  not  appear  to  recognize.  Between  four  and 
five  o'clock  in  the  afternoon,  when  the  steamer  was  again  in 
American  waters,  not  far  from  the  shore  of  the  State  of  Ohio, 
Burley,  with  the  aid  of  the  persons  who  had  embarked  at 
Sandwich  and  Amherstburg,  took  forcible  possession  of  her, 
all  of  them  being  armed  with  revolvers  and  other  weapons 
taken  from  the  trunk.  Burley  and  an  associate  compelled 
Ashley,  at  the  point  of  the  revolver,  to  give  up  Ms  money  and 

St.  John  writes  me,  on  October  24,  1889  :  "  I  have  reliable  information  that  no 
attempt  was  made  for  Seeley's  trial,  after  his  discharge  upon  a  writ  of  habeeu 
eorjms"  On  November  15, 1889,  the  consul  wrote  again,  stating  that  Mr.  Haney, 
an  editor  of  St.  John,  was  under  the  impression  4hat  Seeley  was  tried  and 
acquitted. 

A  Mr.  Seward,  Sec.  of  State,  to  Lord  Lyons,  Nov.  29, 1864 ;  Dip.  Cor.  1864, 
part  ii.  p.  818. 
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papers,  among  which  they  found  a  twenty  dollar  note  of  the 
United  States,  which  Bnrley  took.  This  afforded  the  ground 
for  the  charge  of  robbery.  In  his  defence  Burley  showed 
that  he  and  his  associates,  when  they  took  possession  of  the 
steamer,  professed  to  act  in  behalf  of  the  Confederate  govern- 
ment. Tliey  had  a  Confederate  flag,  which  they  hoisted  half- 
way up  the  masthead,  and  declared  their  purpose  to  seize  the 
United  States  war  vessel  "  Michigan,"  then  in  the  lake,  and 
release  some  Confederate  prisoners  who  were  on  Johnson's 
island.  It  was  shown  that  Burley,  although  a  British  subject 
by  birth,  had  been  in  the  Confederate  service,  arid,  an  adjourn- 
•ment  having  been  allowed  for  that  purpose,  he  produced  a 
commission  as  acting-master  in  the  Confederate  navy,  signed 
at  Richmond,  September  11,  1863,  on  which  there  was  an 
endorsement,  dated  Richmond,  December  22,  1864,  in  the 
form  of  a  proclamation  of  President  Davis,  declaring  that  the 
enterprise  of  Burley  was  a  belligerent  expedition  ordered  and 
undertaken  under  the  authority  of  the  Confederate  govern- 
ment, and  for  which  that  government  assumed  responsibility. 
The  Recorder  overruled  the  objections  of  the  prisoner  and 
committed  him  for  surrender  on  the  charge  of  robbery,  hold- 
ing that  his  acts,  being  against  a  non-combatant  and  involving 
a  violation  of  neutral  territory,  were  not  acts  of  lawful  war. 
A  writ  of  habeas  corpus  was  then  obtained  from  Mr.  Justice 
Hagarty,  and  the  case  was  argued  before  Chief  Justice  Draper 
(Q.  B.),  and  also  before  Chief  Justice  Richards  (C.  P.),  Mr. 
Justice  Hagarty  (Q.  B.),  and  Mr.  Justice  Wilson  (C.  P.),  whom 
Chief  Justice  Draper  had  requested  to  sit  with  him.  The 
judges  delivered  their  opinions  seriatim.  Chief  Justice  Draper 
said  that,  conceding  there  was  evidence  that  the  prisoner  was 
an  officer  in  the  Confederate  service,  and  that  he  had  the 
sanction  of  those  who  employed  him  to  capture  the  '^  Michi- 
gan "  and  release  the  prisoners  on  Johnson's  island,  the 
manifesto  which  had  been  put  foward  to  shield  him  not  only 
did  not  permit  but  even  forbade  any  violation  of  neutral  terri- 
tory. The  expedition  in  wliich  the  prisoner  was  engaged  was 
embarked  from  neutral  territory,  and  was  thus  deprived  of 
the  character  of  lawful  hostility.    His  acts  taken  by  them:- 
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selves  clearly  established  9k  prima  facie  case  of  robbery.  Under 
the  circumstances,  the  matters  of  defence  which  were  alleged 
were  proper  to  be  submitted  to  a  jury  in  the  jurisdiction  where 
the  offence  was  committed.  Chief  Justice  Richards  took 
substantially  the  same  ground  as  Chief  Justice  Draper,  and 
cited  the  observation  of  Lord  Chief  Justice  Cockburn  in  the 
case  of  Tivnan  and  others,^  who,  after  saying  that  if  the 
acts  in  which  the  prisoners  in  that  case  were  engaged  were 
not  done  with  piratical  intent,  but  with  an  honest  intention 
to  assist  a  belligerent,  they  could  not  be  treated  as  pirates, 
added :  ^'  But  then  it  is  not  because  they  assume  the  character 
of  belligerents  that  they  can  thereby  protect  themselves  from 
the  consequences  of  acts  really  piratical."  Justices  Hagarty 
and  Wilson  concurred  in  the  opinions  above  stated,  and  the 
latter  also  took  the  following  ground  :  — 

**  Then  we  are  told  that  although  the  prisoner  has  no  orders  to 
show  authorizing  what  he  did,  he  has  the  manifesto  of  the  President 
of  the  Confederate  States  avowing  the  act  and  assuming  it,  and 
therefore  he  Is  not  subject  to  this  charge  at  all.  We  accord  to  that 
Confederacy  the  rights  of  a  belligerent,  as  the  United  States  has 
done  from  the  da}'  it  treated  the  soldiers  of  the  revolted  States  as 
prisoners  of  war,  but  there  is  an  obvious  distinction  between  an 
order  to  do  a  belligei^ent  act,  and  the  recognition  and  avowal  of 
such  an  act  after  it  has  been  done.  The  one  is  an  act  of  war,  the 
other  an  act  of  an  established  government.  The  one  is  consistent 
with  what  Great  Britain  acknowledges,  the  other  is  not.  For  us 
jndiciall}'  to  give  effect  to  the  avowal  and  adoption  of  this  act  would 
be  to  recognize  the  existence  of  the  nationalit\'  of  the  Confederate 
States,  which  at  present  our  government  refuses  to  recognize." 

Burley  was  accordingly  remanded  into  custody  and  was  sur- 
rendered on  the  charge  of  robbery,  on  which  he  was  brought 
to  trial  before  Judge  Fitch  in  the  State  of  Ohio.  At  the  trial 
the  court  held  that  his  acts  were  belligerent  and  not  com- 
mitted animo  furandi.  The  jury  disagreed,  and  Burley,  who 
was  released  on  small  bail,  left  and  did  not  reappear.^ 

1  5  Best  ft  S.  645. 

*  Dip.   Cor.   1864,   part  ii.     Correspondence  respecting  the  Extradition  of 
Bennet  G.  Burley,  Pari.  Papers,  North  Am.,  No.  8  (1876). 
VOL.  1.  — 21 
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§  215.  St.  Albans  Raid.  — The  most  notorious  of  the  cases 
which,  during  the  civil  war  in  the  United  States,  came  before 
the  Canadian  courts,  involving  the  question  of  belligerency,  is 
that  of  the  St.  Albans  raiders,  in  which  different  views  were 
taken  from  those  acted  upon  in  the  case  of  Burlej.^  On 
October  19, 1864,  one  Bennett  H.  Young  and  thirteen  or  four- 
teen associates,  all  of  whom  had  come  over  from  Canada  for 
the  purpose,  raided  the  town  of  St.  Albans,  in  the  State  of 
Vermont ;  pillaged  the  bank ;  set  fire  to  several  buildings ; 
took  and  held  a  number  of  citizens  as  prisoners ;  and  com- 
mitted other  acts  of  violence.  While  in  possession  of  the 
bank  they  seized  a  man  named  Breck,  who  had  entered  on 
private  business,  and  by  threats  of  violence  compelled  him  to 
give  up  a  sum  of  money  which  he  had  in  his  possession. 
They  were  finally  driven  away  by  the  citizens  of  the  town, 
one  of  whom  was  killed.  On  October  25  and  29,  and  Novem- 
ber 1, 1864,  Mr.  Seward  made  requisitions  for  their  surrender 
on  charges  of  murder,  assault  with  intent  to  commit  murder, 
and  robbery .2  They  were  all  arrested  in  Canada  and  lodged 
in  jail  at  Montreal.  Passing  over  other  proceedings,  which 
will  be  noticed  in  their  proper  place,^  they  were  brought  before 
Justice  Coursol,  of  the  city  of  Montreal,  by  whom  they  were 
on  December  13,  1864,  discharged  on  the  ground  that,  as 
there  was  no  warrant  from  the  governor-general  to  authorize 
their  arrest,  as  required  by  the  Imperial  extradition  act  then 
in  force,  there  was  no  jurisdiction  to  hear  the  case,  and  no 
justification  for  the  fugitives'  further  detention.  Immediately 
upon  their  discharge,  a  warrant  was  issued  by  Mr.  Justice 
Smith,  of  the  superior  court,  for  their  rearrest.  On  this  war- 
rant only  five  of  the  fugitives  were  taken,  and  these  were 
brought  back  to  Montreal  and  lodged  in  jail.  Their  examina- 
tion was  proceeded  with  before  Judge  Smith  from  time  to 
time  until  March  29, 1865,  when  he  discharged  them.  Va- 
rious grounds  were  taken  on  behalf  of  the  prisoners.  The 
only  one  to  be  noticed  in  this  place  is  the  claim  made  that 

1  Suprti,  §  214. 

«  Dip.  Cor.  1864,  part  ii.  pp.  752-757. 

s  Chapter  on  Law  and  Practice  in  Canada. 
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the  acts  with  which  they  were  charged  were  belligerent,  and 
therefore  not  within  the  extradition  treaty.  It  was  shown 
that  Young  held  a  commission  as  a  first  lieutenant  in  the  army 
of  the  Confederate  States,  under  an  appointment  by  President 
Davis,  dated  June  16, 1864,  and  signed  by  Jas.  A.  Seddon  as 
Secretary  of  War.  It  was  contended  that  in  the  attack  on 
St.  Albans  he  was  acting  as  an  officer  under  his  commission, 
and  that  the  other  prisoners  were  soldiers  of  the  Confederate 
army  actin'g  under  his  command.  After  an  extended  discus- 
sion of  the  facts  and  the  law.  Judge  Smith  states  his  conclu- 
sions in  the  following  language :  — 

^'I  am  therefore  constrained  to  hold  that  the  attack  on  St. 
Albans  was  a  hostile  expedition  authorized  both  expressedly  and 
impliedly  by  the  Confederate  States ;  and  carried  out  by  a  commis- 
sioned officer  of  their  army  in  command  of  a  party  of  their  soldiers. 
Andy  therefore,  that  no  act  committed  in  the  course  of,  or  as  inci- 
dent to,  that  attack  can  be  made  the  ground  of  extradition  under 
the  Ashburton  treaty.  And  that  if  there  had  been  any  breach  of 
neutrality  in  its  inception,  upon  which  point  I  state  no  opinion,  it 
does  not  affect  this  application,  which  must  rest  entirely  upon  the 
acts  of  the  prisoners  within  the  territories  of  the  state  demanding 
their  extradition,  and  upon  their  own  status  and  authority  as 
belligerents."  * 

The  prisoners  were  accordingly  discharged. 

§  216.  Mexican  Revolutionists.  —  Several  cases  are  found 
in  which  the  government  of  the  United  States  has  held  that 
the  offences  with  which  fugitives  were  charged  were  of  a 
political  character,  and  hence  did  not  afford  a  ground  for  ex- 
tradition. In  1880  a  band  of  eight  Mexicans,  who  were  sus- 
pected of  being  revolutionists,  came  over  from  Sonora  into 
the  Territory  of  Arizona,  where  they  were  captured  and  placed 
in  the  custody  of  an  officer  of  the  United  States  army.    A 

^  The  St.  AlbanA  Raid,  oompUed  by  L.  N.  Benjamin,  B.  C.  L.  ;  Montreal, 
1865,  p.  469.  The  Canadian  anthorities  subsequently  paid  the  St.  Albans  banks 
certain  sums  of  money  on  acoount  of  the  amount  deposited  with  the  provincial 
authorities  upon  the  arrest  of  the  raiders.  Dip.  Cor.  1865,  part  ii.  p.  192.  The 
London  Times,  Jan.  4,  1865,  and  the  London  Globe,  Jan.  2, 1865,  both  advocated 
the  surrender  of  the  raiders.  Id.,  p.  77  e<  seq.  In  a  review  of  a  work  on  eztradi* 
tion  in  9  Am.  Law  Review,  142,  the  decision  of  Judge  Smith  is  approved. 
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demand  for  their  surrender,  addressed  to  the  Territorial  an- 
thorities,  was  refused.  Application  was  then  made  to  the 
Federal  government  for  their  extradition  on  the  charge  of 
larceny  of  cattle  and  of  other  chattels  of  the  ralue  of  twenty- 
five  dollars  and  upwards.  It  appeared  that  they  had  entered 
the  town  of  Magdalena,  and,  in  the  professed  prosecution  of  a 
political  enterprise,  exacted  large  sums  of  money  from  the 
inhabitants  under  threats  of  hanging  them.  The  Mexican 
minister,  in  preferring  the  request  of  his  government  for  the 
prisoners'  surrender,  adverted  to  the  circumstances,  and  sug- 
gested the  question  whether  the  professed  political  motive  was 
not  a  pretence  to  cover  criminal  acts.  The  reply  of  the  United 
States  is  given  below.^ 

§  217.  CaBe  of  Cazo.  —  On  February  8,  1887,  the  Mexican 
minister  presented  a  request  for  the  extradition  of  one 
"  Francisco  J.  Cazo  and  his  accomplices "  charged  with 
murder,  assault  with  intent  to  commit  murder,  and  robbery, 
committed  in  the  town  of  Agualeguas,  in  the  state  of  Nuevo 
Leone,  Mexico,  oix  the  11th,  12th,  and  13th  of  July,  1886,  who 
had  taken  refuge  in  Texas.  The  evidence  disclosed  that  three 
or  four  days  previously  to  the  11th  of  July,  it  was  reported 

^  This  reply  was  signed  by  Mr.  Hunter,  Acting  Secretary,  on  Sept.  22,  1880, 
and  is  as  follows  (For.  Rel.,  1880)  :  — 

"Sir,  —  I  haye  the  honor  to  acknowledge  the  receipt  of  your  note  of  the  3d 
instant,  requesting  the  extradition  of  the  eight  Mexican  revolutionists  who  were 
in  the  custody  of  Captain  Rafferty,  of  the  Sixth  Regiment  of  United  States  Cav- 
alry, now  stationed  in  the  Territory  of  Arizona. 

'*  In  reply,  I  have  to  state  that  that  officer  appears  to  have  received  the  pris- 
oners from  the  United  States  marshal  there,  who  probably  holds  them  on  a  charge 
of  violating  the  neutrality  law  of  the  United  States,  in  making  a  hostile  incursion 
into  Mexico. 

'*  Under  these  circumstances  the  answer  of  the  Territorial  authorities  to  the 
Mexican  agent  who,  it  seems,  applied  for  their  surrender,  was  necessarily  in  the 
negative. 

"  In  any  event,  it  would  not  be  competent  for  this  Department  to  take  any 
steps  with  a  view  to  the  extradition  of  the  prisoners  unless  their  names  shall  have 
been  furnished,  and  the  offences  with  which  they  are  charged  shall  have  been 
specified.  The  fact,  too,  that  they  are  charged  with  being  revolutionists  shows 
that  whatever  may  have  been  their  other  crimes  they  may  also  have  been  guilty 
of  a  political  offence  for  which  the  treaty  stipulates  that  no  extradition  shall  be 
granted." 
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that  Cazo  was  coming  to  attack  the  town.  Just  before  mid- 
night of  the  10th  of  July,  a  number  of  persons  were  observed 
to  leave  the  place  armed,  and  about  two  o'clock  on  the  morn- 
ing of  the  11th  an  attack  was  made  bj  a  party  of  thirty  or 
more  persons,  who  could  not  be  identified,  but  who  kept  shout- 
ing, **  Hurrah  for  Don  Francisco  J.  Cazo,  and  death  to  the 
Garra  party ! "  The  raiders  kept  possession  of  the  town  for 
nearly  three  days,  during  which  time  they  had  armed  en- 
counters with  the  inhabitants,  seized  horses  and  other  prop- 
erty, and  committed  other  acts  of  violence.  When  they 
departed,  Cazo  left  a  proclamation  with  a  citizen  of  the  town 
with  directions  to  publish  it.  In  reply  to  the  application  for 
extradition,  Mr.  Bayard,  then  Secretary  of  State,  on  February 
7, 1887,  wrote  as  follows :  — 

^*  After  a  careful  examination  of  the  papers  enclosed  in  your 
note,  I  am  unable  to  avoid  the  conclusion  that  the  acts  of  Cazo 
and  his  associates,  who  were  about  thirty  or  forty  in  number,  were 
clearly  of  a  political  character,  and  consequentl}',  under  the  express 
terms  of  article  VL  of  the  treaty  above  mentioned,  are  not  a  proper 
basis  for  extradition.  The  character  of  the  outbreak,  the  kind  and 
quantity*  of  the  property  taken,  and  the  mode  of  attack  all  lead  to 
that  conclusion.  Although  the  first  assault  of  Cazo's  party  was 
made  in  the  night,  there  was  no  effort  to  conceal  the  personal 
identity  of  the  leader,  and  such  property  as  was  seized  was  taken 
manifestly  for  the  purpose  of  military  equipment,  for  which  it  was 
adapted.  The  evidence  offered  of  the  fact  that  Cazo  led  the  attack 
is  the  testimony  of  several  witnesses  that  the  assailants  cried, 
*  Hurrah  for  Don  Francisco  J.  Cazo  I  *  and  at  least  one  witness 
testifies  to  the  additional  and  accompanying  exclamation  of '  Death 
to  the  Garra  party  I'  Another  witness  states  that  Cazo  left  a 
proclamation  in  the  hands  of  a  resident  of  Agualeguas,  with  a  view 
to  its  publication.  Indeed,  all  the  circumstances  point  to  the  con- 
clusion that  the  affair  was  an  avowed  partisan  political  conflict"  ^ 

1  For  diflctmion  of  political  questfon,  see  Dept  of  Justice  to  Dept.  of  State, 
Feb.  8, 1884 ;  Mr.  FrelinghnyseQ  to  Dept  of  Justice,  Feb.  8,  1884 ;  Mr.  Evarts, 
Sec.  of  State,  to  Mr.  Hunt,  Sept  8,  1882  ;  MSS.  Inst,  Russia.  The  volume  of 
Foreign  Belations  for  1885  (pp.  70-88)  contains  an  account  of  the  attempt  to  take 
a  political  refugee  from  a  Pacific  maU  steamer  (American)  at  the  port  of  San  Juan 
del  SuTy  Nicaragua.    The  captain  of  the  steamer  refused  to  surrender  him,  and 
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4.  Expulsion  of  Political  Offenders, 

§  218*  Bffay  be  Bacpelled.  —  The  asylum  which  states  give  to 
political  offenders  is  not  held  to  preclude  their  expulsion. 
The  adoption  of  this  measure  is  a  matter  which  each  nation 
determines  for  itself  in  its  sovereign  capacity.  Referring  to 
the  duties  of  a  state  in  respect  to  political  fugitivesy  Blunt- 
schli  says :  — 

''It  is  never  bound  to  extradite  or  to  expel  them.  But  it 
is  its  duty  to  require  that  such  persons  do  not  abuse  the  asylum 
for  the  purpose  of  menacing  the  pubtic  order  or  the  security  of 
other  states,  and  it  ought  to  take  the  necessary  measures  to  pre- 
vent acts  of  that  character."  ^ 

sailed  away  without  clearance  papen,  which  the  anthorities  of  the  port  refused 
under  the  circumstancea  to  grant. 

^  Le  Droit  int.  cod.,  }  894.  To  the  same  effect  is  Heffter,  who  discusses  the 
subject  at  length,  Beigson's  ed.,  }  ^3.  See  also  article  by  Dr.  Naumann,  2  Rev. 
de  droit  int.,  p.  191.  The  subject  is  ably  discussed  by  Sir  G.  G.  Lewisy  For. 
Juris.,  pp.  68-72. 
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CHAPTER   IX. 


REQUISITIONS. 


1.  How  and  hy  whom  made. 

§  219.  Most  emanate  from  Supreme  PoUtioal  Authority.  — 
For  general  and  special  provisions  in  regard  to  the  making  of 
requisitions  both  for  warrants  of  surrender  and  for  executive 
mandates,  reference  may  be  had  to  the  treaties.  But  the  rule 
in  such  matters  is  that,  whatever  may  be  the  channel  through 
which  the  demand  comes,  it  must  emanate  from  the  supreme 
political  authority  of  the  demanding  statc.^  Without  such  a 
demand  upon  the  executive  of  the  country  in  which  the  fugi- 
tive is  found,  there  can  be  no  surrender.^ 

§  220.  By  whom  Presented.  —  Where  the  demanding  gov- 
ernment is  represented  in  the  country  of  asylum  by  a  diplomatic 
agent,  the  demand  should  be  made  by  him.  In  the  absence 
of  such  a  representative  it  is  provided  by  some  of  the  treaties 
that  the  demand  may  be  presented  by  consular  officers.  The 
treaty  with  Great  Britain,  as  well  as  other  of  the  treaties  of 
the  United  States,  provides  that  the  contracting  parties  shall 
grant  extradition  ^'  upon  mutual  requisitions  by  them,  or  their 
ministers,  officers,  or  authorities  "  In  the  case  of  a  fugitive 
from  Canada,  Mr.  Gushing,  Attorney-General,  said:  "Now, 
it  is  well  settled,  that  the  only  proper  ^  authorities '  to  make 
such  a  requisition,  are  such  executive  agents  or  officers  of  the 
foreign  government  as  may  be  entitled  to  recognition  for  that 
purpose  at  the  Department  of  Foreign  Affairs."  For  this 
purpose,  he  said,  "  the  government  applied  to  may,  in  its 
discretion,  recognize  whom  it  will  as  agent  ad  hoc,  to  make 
the  requisition."  When  this  opinion  was  given  there  was  no 
British  minister  in  the  United  States,  Mr.  Crampton,  who 

1  7  Op.  6,  GoBhing.  <  8  Op.  240»  Cashing. 
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had  held  that  office,  having  been  dismissed.  Mr.  Gushing 
further  said :  "  It  may  be  that  the  Governor-General  of 
Canada  will  address  the  Secretary  of  State  on  the  subject ; 
and,  if  so,  his  application,  at  this  moment,  would  supply  the 
conditions  of  public  law."  ^  The  governor-general,  however, 
refused  to  make  the  request  directly,  but  presented  it  through 
the  British  Foreign  Office ;  *  and  the  fugitive  was  surrendered.^ 
§  221.  Canada  an  Ezoeption.  —  The  usual  rule  is  that  a 
demand  for  extradition  is  presented  by  the  representative  of 
the  demanding  government  to  the  government  to  which  he 
is  accredited.  In  the  case  of  one  Abraham,  charged  with 
forgery  in  Philadelphia,  Pennsylvania,  and  alleged  to  be  a 
fugitive  in  England,  Mr.  Cass,  Secretary  of  State,  refused 
the  request  of  an  interested  party  in  Philadelphia  that  the 
requisition  for  surrender  be  made  upon  the  British  minister 
in  Washington,  saying  that  it  would  be  quite  irregular  to 
make  a  requisition  in  such  case  through  that  channel.^  An 
exception  is  made  to  tliis  rule  in  the  case  of  Canada,  the 
demand  of  the  government  of  the  United  States  being  ad- 
dressed by  the  Secretary  of  State  to  the  British  minister  at 
Washington.  In  October,  1856,  when  the  post  of  British 
minister  at  Washington  was  vacant  by  reason  of  the  dismissal 
of  Mr.  Crampton,  Mr.  Marcy,  then  Secretary  of  State,  ad- 
dressed a  requisition  directly  to  Sir  Edmund  Head,  the  Gov- 
ernor-General.^ Governor  Head  replied  that  he  would  lay 
the  case  before  the  council.^    The  surrender  was  finally  re- 

1  Case  of  Wetherwax,  8  Op.  240;  Dec.  18,  1856. 

s  Mr.  Dallas  to  Mr.  Marcy,  Sec.  of  State,  Jan.  16,  1857;  MSS.  Desp., 
London. 

•  Mr.  Cass,  Sec  of  State,  to  Lord  Napier,  March  16, 1857;  MSS.  Notes,  Or.  Br. 
The  fugitive's  name,  as  above  stated,  was  Wetherwax.  See  also  Gerk's  Case,  7 
Op.  6. 

«  Mr.  Cass  to  Mr.  Hirst^  August  17,  1857;  MSS.  Dom.  Let  On  Januaiy  27, 
1859,  the  United  States  minister  at  Berne  sent  to  the  Department  of  State  an 
appli(*Ation  of  the  Swiss  government  for  the  surrender  of  one  Iseli,  charged  with 
embezzlement  of  public  funds.  Mr.  Cass,  in  reply,  reminded  the  minister  that 
the  demand  should  have  been  presented  through  the  Swiss  consnl-general.  MSS. 
Dept.  of  State. 

*  Mr.  Marcy,  Sec.  of  State,  to  Gov.  Head,  Oct.  2, 1866  ;  MSS.  Notes,  Gr.  Br. 
0  Gov.  Head  to  Mr.  Marcy,  Oct.  10,  1856 ;  MSS.  Notes,  Br.  Leg. 
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fused  on  the  ground  that  the  offence  proved  was  not  within 
the  treaty ;  and  communication  of  this  decision  was  made 
through  the  Foreign  Office  in  London.^  It  is  now  provided 
by  the  law  of  Canada  that  a  requisition  may  be  made  to  the 
Minister  of  Justice  by  any  person  recognized  by  him  as  a 
consular  officer  of  the  demanding  state,  resident  at  Ottawa, 
or  by  any  minister  of  that  state  communicating  with  the 
Minister  of  Justice  through  the  diplomatic  representative  of 
her  Britannic  Majesty  in  that  state ;  or,  if  neither  of  these 
modes  is  convenient,  then  in  such  other  mode  as  is  settled  by 
arrangement.^ 

§  222.  Rule  as  to  Colonial  Poftsessiona.  —  In  respect  to  the 
British  possessions  generally,  provision  is  made  by  the  Impe- 
rial extradition  act  of  1870,  section  17,  that  a  requisition  for 
the  surrender  of  a  fugitive  criminal  who  is  in  or  suspected  of 
being  in  such  possession  may  be  addressed  to  the  governor 
thereof  by  any  person  recognized  by  him  as  a  consul-general, 
consul,  or  vice-consul ;  or,  if  the  fugitive  has  escaped  from  a 
colony  or  dependency  of  the  foreign  state  on  behalf  of  which 
the  requisition  is  made,  by  any  person  recognized  as  the  gov- 
ernor of  such  colony  or  dependency.*  In  the  case  of  one 
Ang  Tai  Duck,  in  1886,  who  was  charged  with  crime  in  the 
United  States  and  took  refuge  in  Hong  Kong,  the  British 
government  replied  to  an  application  for  his  surrender  that 
the  requisition  should  be  made  to  the  Governor  of  Hong 
Eong  through  the  United  States  consul.^  The  consul  was 
instructed  accordingly.^  It  is  also  provided  in  the  treaty 
with  Spain  of  1877,  article  11,  that  when  extradition  is 
sought  from  a  colonial  possession,  a  requisition  may  be  made 

^  Mr.  Dallas  to  Mr.  Marcy,  Sec  of  State,  Deo.  81,  1856 ;  MSa  Desp., 
London. 

*  R.  S.  of  Can.,  1886,  vol.  2,  pp.  1816,  1817. 

*  By  order  in  Council,  Dec.  28,  1882,  the  operation  of  the  Imperial  act  is  sus- 
pended as  to  Canada  during  the  continuance  in  force  of  the  Canadian  acts  of  1877 
and  1882.     Clarke  on  Ex.,  App.  xiv. 

«  Br.  Min.  to  Sec  of  State,  March  81,  1886  ;  MSS.  Notes,  Br.  Leg. 

*  Sec.  of  State  to  Br.  Min.,  April  6, 1886.  The  same  course  was  recommended 
and  pursued  in  the  case  of  a  fugitive  in  British  Honduras.  Br.  Min.  to  Sec.  of 
state,  Nov.  2,  1886.     MSS. 
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by  the  superior  consular  officers  of  the  demanding  goyem- 
ment  to  the  colonial  authorities.^ 

§  223.  Requisitioiui  on  United  States.  —  In  making  requisi- 
tions upon  the  govemmeht  of  the  United  States,  no  uniform 
rule  as  to  the  form  of  the  application  has  been  established. 
In  some  cases  the  treaties  prescribe  that  the  requisition, 
whether  for  an  executive  mandate  or  for  a  warrant  of  surren- 
der, shall  be  accompanied  with  certain  proofs  authenticated 
in  a  prescribed  form.  Where  such  a  rule  is  laid  down  it  is 
followed.  But  in  many  instances  the  treaties  contain  no 
provision  as  to  the  form  of  the  application  for  the  warrant  of 
surrender.  It  is  sometimes  accompanied  with  the  proofs  of 
criminality  or  with  the  report  of  the  examining  magistrate. 
^^  But,  except  in  the  case  of  an  application  for  an  executive 
mandate,  it  is  superfluous  to  present  the  proofs  to  the  Depart- 
ment of  State  in  advance  of  the  judicial  examination,  unless 
some  authentication  of  them  is  desired ;  since,  if  the  treaty 
does  not  provide  for  the  issuance  of  an  executive  mandate, 
the  executive  is  not  called  upon  to  take  any  preliminary 
action.  The  papers  are  not  presented  to  the  examining  ma- 
gistrate by  the  Secretary  of  State,  but  by  the  representative  or 
agent  of  the  foreign  government.  But,  although  the  report 
of  the  examining  magistrate  may  be  transmitted  by  him 
directly  to  the  Secretary  of  State,  and  must  always  be  certi- 
fied to  the  Secretary  of  State  as  provided  by  law,  yet  it  is  a 
convenient  practice  to  present  it  with  the  requisition  for  the 
issuance  of  a  warrant  of  surrender,  so  that  the  whole  case 
may  come  before  the  Department  of  State  at  once.  The 
requisition  should  state  a  treaty  offence  in  the  language  of 
the  treaty.    Thus  it  has  been  held  that  the  specification  of 

^  On  January  12»  1884,  the  Spanish  minister  wrote  to  the  Secretary  of  State 
that  the  Governor-General  of  the  island  of  Cuba  had  telegraphed  that  one  Wilkins 
had  been  arrested  in  Havana  and  brought  before  the  courts  for  extradition,  on  a 
telegraphic  application  of  the  Superintendent  of  Police  of  New  York  City  which 
the  latter  addressed  to  the  Chief  of  Police  of  Havana,  inntead  of  having  it  made 
by  the  [Jnited  States  Consul-General,  who  was  the  proper  person  t9  demand  the 
detention  of  the  accused.  The  Governor-General,  it  was  said,  called  attention  to 
this  irregularity  in  order  that  it  might  not  be  repeated,  since  it  would,  in  the 
future,  be  impossible,  as  the  Boyal  Court  advised,  to  make  arrests  when  the 
petition  was  not  in  accordance  with  the  treaty. 
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^^  shooting  with  intent  to  kill "  is  not  sufficient,  the  treaty 
offence  being  ^^  assault  with  intent  to  commit  murder."  ^ 

§  224.  Anthoxity  of  Diplomatio  Agents.  —  Diplomatic  agents 
are  not  generally  authorized  to  make  requisitions  for  the  sur- 
render of  fugitive  criminals  without  the  prior  instructions  of 
their  government.^  In  a  matter  of  such  delicacy,  it  is  impor- 
tant to  avoid  inadvertent  proceedings,  and  no  action  should 
be  taken  looking  to  the  extradition  of  an  alleged  fugitive 
without  substantial  grounds  for  such  action.  Whenever  any- 
thing is  done,  circumspection  should  be  exercised,  in  order  to 
avoid  mistake  and  imposition.  In  1888,  one  Albert  Wettber 
surrendered  himself  to  the  authorities  in  Germany  and  asked 
to  be  extradited  to  the  United  States  for  the  crimes  of  murder 
and  robbery,  which  he  said  he  had  committed  in  the  latter 
country.  The  facts  were  made  known  to  the  American  le- 
gation in  Berlin,  which  in  turn  communicated  them  to  the 
Department  of  State  with  a  view  to  obtain  instructions. 
Inquiries  made  in  the  proper  quarter  elicited  the  information 
that  no  such  crimes  as  those  confessed  had  been  committed  ; 
and  Wettber  subsequently  admitted  that  he  had  made  a 
fraudulent  confession  solely  for  the  purpose  of  obtaining 
transportation  back  to  the  United  States,  where  he  had 
formerly  resided.  It  appears  that  a  penal  prosecution  was 
instituted  against  him  in  the  Oerman  courts  for  attempt  to 
defraud.^ 

§  225.  Authority  of  Coumls.  —  The  Consular  Begulations, 
edition  of  1888,  contain  the  following  paragraph  :  — 

*^  391.  Consuls  are  sometimes  charged  with  the  duty  of  making 
requisitions  for  the  extradition  of  fugitives  from  justice,  and  pro- 
vision has  been  made  in  the  treaties  with  several  governments  for 
his  authority  in  this  respect  That  authority,  however,  is  confined 
in  most  of  the  treaties  to  superior  or  principal  Consular  Officers, 
and  is  operative  only  during  the  absence  of  a  Diplomatio  Represen- 
tative, and  in  those  countries  in  which  the  United  States  have  no 

1  Sec.  of  State  to  Br.  Leg.,  Dec.  21,  188S ;  MSS.  Notee,  Or.  Br. 

'  A  liigitive,  however,  cannot  allege  a  lack  of  authority  on  the  part  of  the 
diplomatic  officer.  Mr.  Fish,  Sec.  of  State,  to  Mr.  Bancroft,  Feb.  14, 1871;  MS& 
Inst.,  Oer. 

*  Mr.  Coleman  to  Mr.  Bayard,  Sept  28,  1888 ;  MSS.  Desp.,  Ger. 
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such  representative.  The  statute  also  has  provided  for  the  Consular 
certification  of  copies  of  depositions,  warrants,  and  other  papers 
of  extradition,  and  for  their  receipt  as  evidence  on  a  hearing  of 
the  case  in  the  United  States.  The  words  ^  superior  or  principal 
^Consular  OfiQcer/  as  found  in  the  treaties  and  statute,  are  held  to 
mean  a  Constil-General,  if  there  be  one  in  the  oountr}-,  or,  in  his 
absence,  a  principal  Consular  Officer  as  distinguished  from  a  sub- 
ordinate officer.  Applications  for  extradition  are  made,  as  a  rule, 
by  the  Diplomatic  Representative.  In  case  a  Consul  is  charged 
with  such  a  duty,  he  may  expect  to  receive  instructions  from  the 
Department  of  State  or  from  the  Diplomatic  Representative.  In 
the  absence  of  such  instructions,  a  Consul  is  not  authorized  to  take 
any  part  in  the  arrest  and  detention  of  a  criminal" 

As  has  been  seen,  the  Canadian  extradition  act  of  1877 
provides  for  the  issuance  by  the  Minister  of  Justice  of  a 
warrant  of  surrender  upon  the  requisition  of  a  person  recog- 
nized by  him  as  a  consular  officer  of  the  demanding  govern- 
ment, at  Ottawa.  On  June  12,  1886,  the  British  minister 
communicated  to  the  Department  of  State  a  report  of  the 
Canadian  Minister  of  Justice,  in  which  it  was  stated  that  in  two 
cases  a  requisition  for  a  warrant  of  surrender  had  been  made 
by  the  United  States  consul  at  Ottawa,  and  that  in  one  of  the 
cases  the  requisition  was  not  accompanied  with  nor  preceded 
by  one  from  the  executive  of  the  United  States  at  Washington 
conmiunicated  through  the  British  minister.  In  both  cases  the 
warrant  had  been  issued.  The  Minister  of  Justice  desired  to 
be  informed  whether  this  mode  of  procedure  was  deemed  con- 
venient by  the  authorities  at  Washington.  The  Department 
of  State  said  :  — 

^^  In  reply  I  have  to  inform  you  that  the  President's  warrant  to 
receive  the  accused  is  made  out  as  soon  as  the  State  authorities 
apply  in  proper  form.  While  it  is  not  expected  that  any  person 
will  be  surrendered  by  her  Britannic  Majesty's  authorities  to  the 
authorities  of  a  State  except  upon  the  production  of  the  President's 
warrant  as  authority  therefor,  this  Department  would  always  be 
glad  to  have  timely  notice  of  the  commitment  of  any  fugitive  for 
extradition  under  section  15  of  the  extradition  act"  ^ 

1  Mr.  Bayard,  Sec.  of  State,  to  Br.  Min.,  Jane  21, 1886;  MSS.  Notes,  Gr.  Br. 


REQUISITIONa  888 

2.   Applicatiam  for  Bequisitions. 

§  226.  General  Roles.  —  Where  a  requisition  is  to  be  made 
upon  a  foreign  government  for  the  extradition  of  a  criminal 
who  has  fled  from  the  United  States,  certain  preliminary 
steps  are  necessary,  which  are  described  in  the  following 
circular :  — 

INSTRUCTIONS  IN  RELATION  TO  APPLICATIONS  FOR 
THE  EXTRADITION  OF  FUGITIVE  CRIMINALS. 

Department  of  State, 

Washington,  July,  1885. 

First.  When  an  extradition  is  sought  for  an  offence  of  which 
the  State  courts  have  jurisdiction,  the  request  must  come  fVom  the 
Governor  of  the  State.  When  sought  for  an  offence  against  the 
United  States,  the  application  should  he  made  through  the  Attorney- 
General  or  the  proper  Executive  Department.  All  requests  for  the 
institution  of  proceedings  for  extradition  should  be  addressed  to 
the  Secretary  of  State  and  forwarded  to  the  Department  of  State, 
accompanied  by  the  necessary  papers  as  herein  stated,  and  fur- 
nishing the  full  name  of  the  person  proposed  for  designation  by 
the  President  to  receive  and  convey  the  prisoner  to  the  United 
States. 

Second.  The  existing  treaty  provisions  between  the  United 
States  and  foreign  powers  in  reference  to  extradition  provide  that 
the  surrender  shall  only  be  made :  Upon  such  evidence  of  criminal- 
ity as,  according  to  the  laws  of  the  place  where  the  fugitive  or  per- 
son so  charged  shall  be  found,  would  justifj*  his  or  her  commitment 
for  trial  if  the  crime  had  been  there  committed. 

The  evidence  required  to  be  used  in  the  preliminarj*  examination 
in  the  foreign  state  is  as  follows :  — 

(1)  If  the  fugitive  has  been  convicted,  and  escaped  thereafter, 
a  transcript  of  the  record  of  conviction  and  judgment  duly  certified 
under  the  seal  of  the  court,  with  the  personal  certificate  of  the 
judge  of  the  court  as  to  its  genuineness,  and  authenticated  under 
the  great  seal  of  the  State  where  the  conviction  was  had  or  under 
the  seal  of  the  proper  Federal  court. 

« 

(2)  If  no  trial  has  been  had  and  an  indictment  has  been  found, 
a  copy  of  the  indictment,  with  a  copy  of  bench  warrant,  if  any  has 
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issued,  and  the  return  thereto,  certified  and  authenticated  as  above 
prescribed. 

(3)  If  no  indictment  has  been  found,  but  a  prosecution  has 
been  instituted  and  a  warrant  of  arrest  issued,  a  cop3*  of  the  pro- 
cedure in  such  case,  together  with  a  copy  of  all  the  evidence  upon 
which  such  warrant  of  aiTest  issued  (so  far  as  such  copy  can  be 
procured) ,  and  a  copy  of  the  warrant  with  any  return  that  ma}^ 
have  been  made  thereto ;  all  of  which  should  be  certified  by  the 
magistrate  or  judicial  ofi9cer  who  issued  the  warrant,  and  if  a  Jus- 
tice of  the  peace  or  officer  having  no  seal  his  official  character 
should  be  properly  certified,  and  the  whole  authenticated  as  above 
provided. 

If  the  extradition  of  the  fugitive  is  sought  for  several  offences^ 
copies  of  the  several  convictions,  indictments,  or  informations,  certi- 
fied and  authenticated  as  hereinbefore  directed,  should  be  forwarded, 
and  the  request  for  extradition  should  name  the  several  oflTences. 

All  the  papers  herein  enumerated  should  be  transmitted  In  du- 
plicate, one  copy  being  required  for  the  files  of  the  Department, 
and  the  other,  duly  authenticated  by  the  Secretar}*  of  State,  will  be 
returned  with  the  President's  warrant  for  the  use  of  the  agent  who 
may  be  designated  to  receive  the  fugitive. 

Thirdly.  B}-  the  practice  of  some  of  the  countries  with  which 
the  United  States  have  treaties,  to  entitle  copies  of  depositions  to 
be  received  in  evidence,  the  part}''  producing  them  is  required  to 
attest  under  oath  that  they  are  true  copies  of  the  original  deposi- 
tions, and  it  is  therefore  desirable  that  such  agent,  either  from  a 
comparison  of  the  copies  with  the  originals  or  from  having  been 
present  at  the  attestations  of  the  copies,  should  be  prepared  to 
make  such  declaration.  When  the  original  depositlons^are  for- 
warded such  declaration  is  not  required., 

A  strict  compliance  with  these  formal  requirements  may  save  to 
the  parties  seeking  the  extradition  of  the  fugitive  criminal  much 
dela}^  and  expense.^ 

§  227.  As  to  British  Dominions.  —  Another  circular  is  also 
issued  by  the  Department  of  State  with  special  reference 

^  The  only  case  that  ocean  to  the  writer  in  which  an  exception  could  properly 
be  made  to  the  above  requirements  ib  where  a  person  commits  a  crime  on  an 
American  vessel  on  the  high  seas,, and  is  afterwards  brought  into  a  foreign  port 
In  such  a  case  it  is  obvious  that  the  requirements  of  the  circular  could  not  be 
complied  with,  the  fugitives  and  the  witnesses  all  being  in  a  foreign  port. 
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to  fugitives  in  the  British  dominions.     This  circular  is   as 
follows :  — 

MEMORANDUM  RELATIVE  TO  THE  EXTRADITION  OF 

FUGITIVES  FROM  THE  UNITED  STATES  IN 

BRITISH  JURISDICTION. 

Department  of  State, 

Washington,  May,  1890. 

Where  application  is  made  for  a  requisition  for  the  surrender  of 
a  fugitive  from  tlie  jastice  of  tlie  United  States  in  British  Jurisdic- 
tion, it  must  be  made  to  appear  — 

1.  That  one  of  the  offences  enumerated  in  the  treaties  between 
the  United  States  and  Great  Britain  has  been  committed  within 
the  jurisdiction  of  the  United  States,  or  of  some  one  of  the  States 
or  Territories. 

2.  That  the  person  charged  with  the  offence  has  sought  an 
as3ium  or  been  found  within  the  British  dominions. 

All  applications  for  requisitions  should  be  addressed  to  the 
Secretary  of  State,  and  forwarded  to  the  Department  of  State, 
accompanied  with  the  necessary  papers,  as  herein  stated,  and  musT 
furnish  the  fbll  name  of  the  person  proposed  for  designation  by  the 
President  to  receive  the  prisoner  and  convey  him  to  the  United 
States.  When  the  offence  is  within  the  jurisdiction  of  the  State 
courts,  the  application  must  come  from  the  Governor  of  the  State. 
When  the  offence  is  against  the  United  States,  the  application 
must  come  from  the  Attorney-General  or  the  proper  executive 
department. 

It  is  stipulated  in  the  treaties  with  Great  Britain  that  extradition 
shall  only  be  granted  on  such  evidence  of  criminality  as,  according 
to  the  laws  of  the  place  where  the  fugitive  or  person  charged  shall 
be  found,  would  justify  his  apprehension  and  commitment  for  trial 
if  the  crime  or  offence  had  there  been  committed. 

It  is  admissible  as  constituting  such  evidence  to  produce  a 
properly  certified  copy  of  an  indictment  found  against  the  fugitive 
by  a  grand  jury,  or  of  any  information  made  before  an  examining 
magistrate,  accompanied  by  one  or  more  depositions  setting  forth 
as  fully  as  possible  the  circumstances  of  the  crime.  An  indictment 
alone  has  been  held  to  be  insufficient 

By  the  fourteenth  section  of  the  English  extradition  act  of  1870, 
*'  depositions  or  statements  on  oath,  taken  in  a  foreign  state,  and 
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copies  of  such  original  depositions  or  statements,  and  foreign  cer- 
tificates of  or  judicial  documents  stating  the  fact  of  conviction, 
ma}',  if  duly  authenticated,  be  received  in  evidence  of  proceedings 
under  this  act." 

The  fifteenth  section  of  the  same  act  provides  as  follows .  '^  For- 
eign warrants  and  depositions  or  statements  on  oath,  and  copies 
thereof,  and  certificates  of  or  judicial  documents  stating  tlie  fact 
of  a  conviction,  shall  be  deemed  duly  authenticated  for  the  purposes 
of  this  act  if  authenticated  in  manner  provided  for  the  time  being 
by  law  or  authenticated  as  follows :  (1)  If  the  warrant  purports  to 
be  signed  b}*  a  judge,  magistrate,  or  officer  of  the  foreign  state 
where  the  same  was  issued ;  (2)  if  the  depositions  or  statements  or 
the  copies  thereof  purport  to  be  certified  under  the  hand  of  a  judge, 
magistrate,  or  ofiScer  of  the  foreign  state  where  the  same  were 
taken  to  be  the  original  depositions  or  statements,  or  to  be  true 
copies  thereof,  as  the  case  may  require ;  and  (3)  if  the  certificate 
of  or  judicial  document  stating  the  fact  of  conviction  purports  to 
be  certified  by  a  judge,  magistrate,  or  ofiScer  of  the  foreign  state 
where  the  conviction  took  place ;  and  if  in  every  case  the  warrants, 
depositions,  statements,  copies,  certificates,  and  judicial  documents 
(as  the  case  may  be)  are  authenticated  by  the  oath  of  some  witness 
or  by  being  sealed  with  the  oflUcial  seal  of  the  minister  of  justice, 
or  some  other  minister  of  state :  and  all  courts  of  justice,  justices, 
and  magistrates  shall  take  judicial  notice  of  such  oflScial  seal,  and 
shall  admit  the  documents  so  authenticated  by  it  to  be  received  in 
evidence  without  further  proof." 

If  the  fugitive  be  charged  with  thexviolation  of  a  law  of  a  State 
or  Territory,  his  deliver^'  will  be  required  to  be  made  to  the  author- 
ities of  such  State  or  Territorv.' 

If  the  offence  charged  be  a  violation  of  a  law  of  the  United 
States  (such  as  pirac}^  murder  on  board  vessels  of  the  United 
States,  or  in  arsenals  or  dock-j'ards,  &c.),  the  delivery  will  be 
required  to  be  made  to  the  officers  or  authorities  of  the  United 
States. 

Where  the  requisition  is  made  for  an  ofiTence  against  the  laws  of 
a  State  or  Territory,  the  expenses  attending  the  apprehension  and 
delivery  of  the  fugitive  must  be  borne  by  such  State  or  Territorj-. 
Expenses  of  extradition  are  defrayed  by  the  United  States  only 
where  the  offence  is  against  its  own  laws. 
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PROVISIONAL  ARREST. 

Applications,  both  by  telegraph  and  by  letter,  are  frequently 
«Mide  to  this  Department  for  its  intervention  to  obtain  the  arrest 
and  provisional  detention  of  fbgitives  from  Justice  in  Engiaod, 
Scotland,  or  Ireland,  in  advance  of  the  presentation  of  the  formal 
proofs  upon  which  a  demand  for  their  extradition  may  be  based. 
In  such  cases  the  only  manner  in  which  the  Department  can  inter- 
vene is  by  informing  the  Minister  of  the  United  States  in  London 
of  the  facts  and  instructing  him  to  take  the  necessary  measures. 
This  the  Minister  does  by  authorizing  some  one  connected  with 
the  Legation  to  make  complaint  on  oath  before  a  magistrate,  in 
accordance  with  the  requirements  of  the  British  extradition  act  cl 
1870.  The  form  of  this  complaint  is  hereto  annexed  as  appendix  2. 
Attention  is  incited  to  its  provisions,  and  especiall}*  to  the  state- 
ment deponent  is  required  to  make  that  he  is  informed  and  believes 
that  a  warrant  has  been  issued  in  the  foreign  conntr}*  for  the  arrest 
of  the  accused.  This  Department,  when  requested  to  intervene  in 
such  a  case,  should  alwa}*8  be  enabled  to  inform  the  Minister  that 
such  a  warrant  has  been  issued,  in  order  that  the  con^laint  before 
the  British  magistrate  may  be  made  in  due  form  and  without 
delay. 

Appendix  1. 

The  tenth  article  of  the  treaty  between  the  United  States  and 
Great  Britain,  concluded  August  9,  1842,  provides  for  the  surren- 
der of  criminals  for  (1)  murder,  (2)  assault  with  intent  to  commit 
murder,  (8)  piracy,  (4)  arson,  (5)  robbery,  (6)  forgery,  (7)  the 
utterance  of  forged  paper. 

The  convention  concluded  July  29,  1889,  provides  for  extradi- 
tion for  the  following  additional  offences:  — 

1.  Manslaughter,  when  voluntary. 

2.  Counterfeiting  or  altering  money ;  uttering  or  bringing  into 
oirculation  counterfeit  or  altered  money. 

3.  Embezzlement ;  larceny ;  receiving  any  money,  valuable  se- 
curity, or  other  property,  knowing  the  same  to  have  been  embezzled, 
stolen,  or  fraudulent!}*  obtained. 

4.  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director 
or  member  or  officer  of  any  company,  made  criminal  by  the  laws 
of  both  countries. 

6«  Peijur}',  or  subornation  of  perjury. 
VOL.  I. — 22 
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6.  Rape;  abdaction;  child-stealing;  kidnapping. 

7.  Burglary ;  house-breaking  or  shop-breaking. 

8.  Piracy  by  the  law  of  nations. 

9.  Revolt  or  conspiracy  to  revolt,  by  two  or  more  persons  on 
board  a  ship  on  the  high  seas,  against  the  authority  of  the  master ; 
wrongfhlly  sinking  or  destro3ung  a  vessel  at  sea,  or  attempting  to 
do  so ;  assaults  on  board  a  ship  on  the  high  seas,  with  intent  to  do 
grievous  bodily  harm. 

10.  Crimes  and  offences  against  the  laws  of  both  countries  for 
the  suppression  of  slavery  and  slave-trading. 

Extradition  is  also  to  take  place  for  participation  in  any  of  the 
crimes  mentioned  in  this  convention  or  in  the  aforesaid  tenth  arti- 
cle, provided  such  participation  be  punishable  by  the  laws  of  both 
countries. 

By  the  seventh  article  of  the  convention  of  1889  it  is  stipulated 
as  follows :  — 

"  The  provisions  of  the  said  tenth  article  (of  the  treat}-  of  1842) 
and  of  tliis  convention  shall  apply  to  persons  convicted  of  the 
crimes  therein  Respectively  named  and  specified,  whose  sentence 
therefor  shall*  fiot  have  been  executed." 

The  eighth  article  of  the  convention  of  1889  is  as  follows :  ^'  The 
present  convention  shall  not  apply  to  an}'  of  the  crimes  herein 
specified  which  shall  have  been  committed,  or  to  any  conviction 
which  shall  have  been  pronounced,  prior  to  the  date  at  which  the 
convention  shall  come  into  force." 

The  ninth  article  provides  that  the  convention  '^  shall  come  into 
force  ten  days  after  its  publication,  in  conformit}*  with  the  forms 
prescribed  by  the  laws  of  the  high  contracting  parties."  The  con- 
vention was  proclaimed  both  in  the  United  States  and  in  Great 
Britain  March  25, 1890,  and  thus  came  into  force  in  both  countries 
April  4,  1890. 

Appendix  2. 

[Fomi  of  infomicUion  used  in  obtaining  provisional  warrants  of 
arrest  in  the  United  Kingdom  of  Oreat  Britain  and  Ireland^ 

Metropolitan    )  The  INFORMATION  OF 
Police  District^ 
To  ijoit. 

of        taken  on  oath  this        day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  ,  at  the  Bow  Street  Police* 
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Conrt,  in  the  county  of  Middlesex,  and  within  the  Metropolitan 
police  district,  before  me,  the  undersigned,  one  of  the  magistrates 
of  the  police  courts  of  the  metropolis,  sitting  at  the  police  court 
aforesaid. 

WHO  SAITH   THAT 
late  of       ,  is  accused  [or  convicted]  of  the  commission  of  the  crime 
of         within  the  Jurisdiction  of         ,  and  now  suspected  of  being 
In  the  United  Kingdom.    I  make  this  application  on  behalf  of  the 
Government. 

I  produce 

I  am  informed  and  verily  believe  that  a  warrant  has  been 

issued  in  for  the  arrest  of  the  accused ;  that  the  said  Govern- 

ment will  demand  h  extradition  in  due  course,  and  that  there  are 
reasonable  grounds  for  supposing  the  accused  may  escape  during 
the  time  necessary  to  present  the  diplomatic  requisition  for  h  sur- 
render, and  I  therefore  pray  that  a  provisional  warrant  may  issue 
under  the  provisions  of  33  and  34  V.  c.  52,  s.  8. 

Sworn  before  me,  the  day  and  year  first  above  mentioned,  at 
the  police  court  aforesaid.  '^  ^ 

§  228.  Form  of  Application. — The  requirement  that  the 
application,  if  for  an  offence  against  the  laws  of  a  State  or 
Territory,  must  come  from  the  governor  of  such  State  or 
Territory,  or,  if  for  an  offence  against  Federal  law,  from  the 
Department  of  Justice,  or  the  proper  executive  department  is 
strictly  adhered  to.  Nor  will  the  Secretary  of  State  make  a 
requisition  on  a  foreign  government  on  a  mere  reference  of 
papersj  without  a  specific  request  or  expression  of  the  desire  of 
the  Department  of  Justice  or"  otliei*  executive  department,  or 
of  the  executfve  authority  of  the  State  or  Territory,  as  the  case 
may  be,  through  which  the  papers  may  have  come  to  the  Dcr 
partment  of  State,  that  such  requisition  may  be  made.  This 
request  must  be  accompanied  with  proofs  of  the  commission 
of  the  offence.  Thus  in  the  case  of  William  Brown,  a  fugi- 
tive in  the  British  dominions,  charged  with  an  offence  against 
one  of  the  United  States,  Mr.  Gushing,  Attorney-General,  ad- 
vised that  a  demand  for  extradition  should  not  be  made  except 
on  the  exhibition  of  an  indictment,  or  of  a  warrant  of  arrest 
duly  issued  by  the  authorities  of  the  State.    And  such  wai-- 
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rant,  ho  held,  should  be  ^'  accompanied  with  depositions  afford- 
ing  sufficient  evidence  of  the  guilt  of  tlie  accused  to  justify  his 
being  committed  for  trial,  unless  it  is  contemplated  to  carry 
tlie  witnesses  to  Canada  to  be  examined  orally  there/' '  The 
papers  submitted  must  disclose  a  treaty  offence,  and  if  they 
show  that  the  offence  does  not  come  within  the  treaty  the  ap- 
plication must  be  refused.^  There  is  no  limitation  either  by 
law  or  by  practice  as  to  the  time  within  which  the  surrender 
of  a  fugitive  criminal  will  be  demanded,  unless  such  a  limita- 
tion should  be  found  in  the  treaty  with  the  country  to  which 
the  fugitive  has  escaped.^  But  the  Department  of  State  has 
declined  to  request  a  second  time  the  extradition  of  a  per- 
son for  transactions  for  which  he  was  once  surrendered  and 
discharged.* 

§  229.  Technical  RequirementB.  —  The  proofs  must  be  trans- 

1  6  Op.  485,  Cnshing,  1854. 

The  laws  of  Ohio  contain  the  foUowing  provision  :  — 

"  An  Act  for  the  extradition  of  fugitives  from  justice  fleeing  to  foreign  countries. 

'*  Sect.  1.  Be  it  enacted,  &o.»  that  whenever  it  shaU  be  made  to  appear  to  the 
Governor  by  sworn  evidence,  in  writing,  that  any  person  has  committed  any 
crime  within  the  State  of  Ohio^  for  which  by  the  provision  of  any  law  of  the 
United  States,  or  of  any  treaty  between  the  United  States  and  any  foreign  gov- 
eniment,  such  person  may  be  deUvered  to  the  United  States,  or  its  authorities,  by 
any  such  foreign  government  or  its  authorities,  and  that  such  person  is  a  fugitive 
from  the  justice  of  the  State  of  Ohio  and  may  be  found  within  the  territory  of 
any  such  foreign  government,  it  sliall  be  the  duty  of  the  Governor  under  the  great 
Seal  of  Ohio  to  request  the  President  of  the  United  States,  or  the  Secretary  of 
State  of  the  United  States,  to  take  any  steps  necessary  for  the  extradition  of  such 
person  iVom  such  foreign  territory,  and  his  delivery  to  any  agent  of  the  State  of 
Ohio  whom  the  Governor  may  appoint  to  receive  him,  or  to  the  proper  officer  of 
the  county  within  which  he  may  be  charged  with  such  crime.  Provided,  that  be- 
fore any  such  request  be  made  by  the  Governor,  he  shall  be  satisfied  by  sworn  evi- 
dence, in  writing,  that  such  extradition  is  sought  in  good  faith  for  the  punishment 
of  such  crime  only,  and  not  for  the  purpose  of  collecting  a  debt  or  pecnniaiy  mulct, 
nor  of  bringing  the  alleged  fugitive  within  the  State  of  Ohio  with  the  view  to  serve 
him  with  civil  process,  or  with  criminal  process  other  than  for  the  crime  for  the 
commission  of  which  his  extradition  may  be  sought. 

"  Sect  2.   This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

'*  Passed  April  14, 1884.'*    81  Laws  of  Ohio,  1884,  pp.  208-209. 

*  Mr.  Bayard,  Sec.  of  State,  to  the  Attorney-General,  Aug.  30,  1888. 

*  Mr.  Hunter,  As.  Sec.,  to  Mr.  Masha,  March  8, 1877  ;  MSS.  Dom.  Let.  Mr. 
F.  W.  Seward,  As.  Sec.,  to  Mr.  Krollpfeiffer,  Dec.  21,  1877  ;  MSS.  Dom.  Let. 

*  Mr.  Seward,  As.  Sec,  to  Mr.  KrollpfeifTer,  id. 
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mitted  to  the  Department  of  State  in  duplicate,  in  order  that 
one  copy  may  be  retained  in  the  files  of  the  department,  as 
the  baais  of  its  action  in  the  case,  and  the  other  authenticated 
for  use  in  the  foreign  country.  Delay  may  be  avoided  by  the 
observance  of  this  rule.  The  formal  defects  most  frequently 
found  in  applications  for  requisitions  are :  (1)  Insufficient  aur 
thentication  of  papers;  (2)  the  omission  to  designate  an 
agent  to  be  authorized  by  the  President  to  receive  the  fugitive 
and  convey  him  to  the  United  States.  Either  of  these  defects 
is  fatal.^  Where  the  application  comes  from  the  governor  of 
a  State  or  Territory,  the  proofs  must  be  authenticated  under 
the  seal  of  such  State  or  Territory.  Where  the  application 
comes  from  the  Department  of  Justice,  the  proofs  are  required 
to  be  authenticated  under  the  seal  of  that  department.  For- 
merly the  Department  of  State  authenticated  the  seals  of  the 
Federal  courts.  But,  since  the  passage  of  the  act  of  August 
8,  1888,^  which  provides  for  the  issuance  by  the  Department 
of  Justice  of  the  commissions  of  judicial  officers,  which  were 
formerly  issued  by  the  Department  of  State,  the  authentica- 
tion of  the  Department  of  Justice  has  been  required. 

§  280.  Designation  of  Agent.  —  The  requirement  that  a  per- 
son must  be  designated  for  authorization  by  the  President  as 
an  agent  to  receive  the  prisoner  and  conduct  him  to  the  place 
of  trial  in  the  United  States  is  in  consequence  of  the  act  of 
March  8, 1869.^  The  only  case  in  which  a  warrant  was  is- 
sued by  the  President  for  that  purpose  prior  to  the  passage 
of  the  act  in  question,  led  to  the  adoption  of  that  statute. 
Previously  it  had  been  the  practice  to  request  that  the  delivery 
be  made  to  the  agent  of  the  State  or  Territory,  or  of  the  gov- 
ernment of  the  United  States,  as  the  case  might  be ;  and  no 
warrant  was  issued  by  the  President.     But  on  August  6, 1868, 

^  An  omiBsion  to  designate  the  person  to  whom  the  President's  warrant  is  to  he 
issued  as  agent  to  hring  back  the  Aigitive  to  the  United  States,  will  prevent  the 
issuance  of  the  warrant,  since  it  is  not  issued  in  hlank.  Mr.  Bayard,  Sec  of  State, 
to  the  Attorney-General,  Angnst  SO,  1888. 

Defect  in  authentication  is  equally  fatal.  See  Mr.  Bayard,  Sea  of  State^  to 
Governor  of  Montana,  July  9, 1888 ;  MSS.  Dom.  Let 

9  25  Stats,  at  L.,  887. 

s  15  Stats,  at  L.,  887 ;  K  S.  of  U.  S.  sections  5275-5277. 
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a  requisition  was  made  upon  the  British  minister  for  the  sur- 
render of  four  persons,  named  Reno,  Anderson,  Perkins,  and 
Spencer,  charged  with  murder,  assault  with  intent  to  commit 
murder,  and  robbery,  in  the  State  of  Indiana,  who  had  taken 
refuge  in  Canada.  In  consequence  of  representations  that  the 
fugitives,  if  brought  back  to  the  United  States,  might  be  in 
danger  of  violence.  President  Johnson,  on  September  16, 1868, 
issued  a  warrant  to  two  persons  to  act  as  police  agents.  Two 
of  the  fugitives,  Reno  and  Anderson,  were  arrested,  and  after 
examination,  were  delivered  up  to  the  agents  in  question.  At 
New  Albany,  Indiana,  however,  the  prisoners  were  taken  by  a 
mob  from  the  custody  of  the  agents  and  hanged.  In  conse- 
quence of  this  incident  a  bill  was  introduced  in  the  Senate,  by 
Mr.  Trumbull,  on  December  17, 1868,^  which  was  duly  passed, 
and  on  March  3  of  the  following  year  approved.  This  act  in- 
vests the  agent  appointed  by  the  President  with  the  powers  of 
a  United  States  marshal,  and  makes  ample  provision  for  his 
protection.  Where  application  is  made  for  the  substitution  of 
another  agent  for  one  already  authorized  to  receive  the  fugitive 
and  conduct  him  to  the  United  States,  the  old  warrant  must 
be  returned,  and  a  request  be  made  by  the  Department  of  Jus- 
tice, or  the  executive  authority  of  the  State  or  territory,  as  the 
case  may  be,  for  the  authorization  of  the  new  agent.^ 

§  231.  Agent's  Warrant  iBsued  by  Legation.  —  In  three  in- 
stances a  warrant  has  been  issued  to  an  agent  by  the  legation 
of  the  United  States  in  London.    The  first  warrant  so  issued 

1  Senate  Bill  No.  705. 

3  Mr.  Fish,  Sec.  of  State,  to  Mr.  Rolfe,  Feb.  2,  1874 ;  MSS.  Dom.  Let  In 
selecting  an  agent  or  agents  to  go  abroad  to  receive  a  fngitive,  too  great  stress 
cannot  be  placed  upon  the  importance  of  sending  some  one  who  can  identify  him. 
Not  infrequently  applications  for  extradition  fail  by  reason  of  the  lack'  of  proof  of 
identity.  Several  instances  of  this  are  given  by  a  very  intelligent  and  practical 
writer  in  the  Quarterly  Review,  January  1890,  page  181.  The  experience  of  the 
present  writer  would  also  afford  several  illustrations.  If  the  agent,  besides  being 
able  to  identify  the  fugitive,  can  also  testify  as  a  witness  in  respect  to  the  crime, 
so  much  the  better.  He  should  at  any  rate,  before  leaving  home,  compare  any 
copies  there  may  be  among  the  requisition  papers  with  the  original  documents,  so 
as  to  be  able,  if  necessary,  to  testify  that  they  are  correct  copies,  and  he  should 
also  be  able  to  swear  to  any  seals  and  signatures  that  may  have  been  affixed  to  the 
papers,  and  to  the  official  character  of  the  person  or  persons  fl-ffiving  them. 
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was  in  the  case  of  one  Wheelock,  surrendered  on  a  charge  of 
forgery  in  1881.  This  case  occurred  during  the  last  days 
of  the  illness  of  Presideub  Garfield.  The  second  warrant 
was  issued  in  the  case  of  Bauscher  and  Koplein,  in  1885,  who 
were  charged  with  the  commission  of  a  crime  on  an  American 
vessel  on  the  high  seas,  which  precluded  the  usual  formal  ap- 
plication to  the  Secretary  of  State  for  a  requisition.  In  the 
third  case,  that  of  Alice  Woodhall,  in  1888,  the  agent  who  was 
authorized  by  the  warrant  of  the  President  to  convey  the  fugi- 
tive to  the  United  States,  did  not  go,  and  under  the  urgent 
circumstances  thus  created  the  legation  issued  a  warrant  to 
an  inspector  of  the  London  police.  The  warrant  in  the  case 
of  Rauscher  and  Eoplein  was  signed  by  Mr.  Lowell,  the  United 
States  minister  in  London,  and  issued  to  a  sergeant  of  the 
London  police.  The  warrant  in  the  Woodhall  case,  which 
was  signed  by  the  charg^  d'affaires  ad  interim^  is  an  exact 
copy  of  that  issued  by  Mr.  Lowell,  and  is  as  follows :  ^  — 

Legation  oy  the  Untted  States, 
London,  May  19, 1888. 

Whereas  under  a  warrant  of  extradition  issued  on  the  eleventh 
day  of  May,  Anno  Domini  one  thousand  eight  hundred  and  eighty- 
eight,  by  the  Right  Honorable  Henry  Matthews,  M.  P.,  Her  Ma- 
jesty's principal  Secretary  of  State  for  the  Home  Department, 
Inspector  John  Tunbridge,  of  the  Criminal  Investigation  Depart- 
ment, has  been  directed  to  receive  into  his  custod}'  Alice  Woodhall, 
accused  of  the  commission  of  the  crime  of  forger}'  and  uttering  forged 
paper  within  the  jurisdiction  of  the  United  States  of  America,  and 
to  convey  her,  the  said  Alice  Woodhall,  within  the  jurisdiction  of 
the  said  United  States  of  America,  and  there  to  place  her  in  the 
custody  of  any  person  or  persons  appointed  by  the  said  jurisdiction 
to  receive  her. 

Now,  therefore,  I,  Henry  White,  Charge  d' Affaires  ad  interim  of 
the  United  States  of  America  in  Great  Britain,  by  virtue  of  the  au- 
thority in  me  vested  by  the  government  of  the  United  States,  do 
hereby  authorize  and  appoint  the  sidd  Inspector  John  Tunbridge, 

^  In  sach  a  case  informatioii  should  be  telegraphed  of  the  departure  of  the 
agent  with  the  prisoner  and  of  the  steamer  on  which  they  sail,  in  order  that  they 
may  be  met  when  they  enter  the  jurisdiction  of  the  United  States,  by  a  regularly 
authorized  officer. 
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tD  take  the  said  AUce  Woodhall  into  his  oustody,  and  eendiict  her 
to  the  United  States  of  America,  and  there  deliver  her  to  such  per- 
son or  persons  as  the  President  of  the  United  States  may  authorize 
to  receive  her ;  and  if  no  such  person  shall  appear  duly  authorized 
by  the  President  of  the  United  States  to  receive  said  Alice  Wood- 
hallf  then  to  deliver  her,  the  said  Alice  Woodhall,  into  the  custody 
of  the  United  States  marshal  for  the  Southern  District  of  New 
York,  in  the  city  of  New  York,  to  be  held  by  the  said  marshal 
subject  to  the  orders  of  the  President  of  the  United  States. 

In  witness  whereof  I  have  hereunto  signed  my  name 
and  affixed  the  Seal  of  this  Legation  this  nineteentii  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-eight. 

Umskx  Whitb. 
C.  P.  Phelps, 

Secretary  ofLegaiian. 

§  232.  Agenf  s  Warrant  not  issued  ta  Absence  of  Treaty.  — 
Where,  in  the  absence  of  a  treaty,  the  surrender  of  a  fugitive 
has  been  requested  of  a  foreign  government  as  an  act  of  cour- 
tesy, it  has  not  been  the  practice  to  issue  a  President's  warrant 
to  the  person  who  goes  abroad  to  receive  the  fugitive  and  con- 
vey him  to  the  United  States.  Indeed,  the  regular  form  of  the 
warrant  would  prevent  its  use  in  such  a  case,  since  it  recites 
that  the  warrant  is  issued  pursuant  to  treaty.  Only  two  cases 
have  been  found  in  which  any  authorization  of  the  President 
has  been  given  to  an  agent  in  the  absence  of  a  treaty.  The 
usual  course  in  such  a  case  is  lor  the  Secretary  of  State  to 
give  the  police  officer  who  bears  the  warrant  of  arrest  and 
who  is  going  abroad  to  receive  the  fugitive,  a  letter  of  intro- 
duction or  accreditation  to  the  diplomatic  representative  of 
the  United  States  in  the  country  in  which  the  person  whose 
return  is  sought  has  been  found  or  is  supposed  to  be.  This 
course  is  in  accordance  with  and  serves  to  mark  the  unofficial 
character  of  the  interposition  of  the  government  of  the  United 
States. 

§  288.  Mr.  Moak's  Form  for  Canada.  —  In  a  note  to  his  edition 
of  English  Reports,^  Mr.  Moak  sets  out  in  detail  the  papers 

1  Vol.  vi  p.  144. 
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whidi  were  used  bj  him  as  district  attorney  of  Albany  county, 
in  the  State  of  New  Y(Hrk,  in  1878,  in  obtaining  the  extradi- 
tion from  Canada  of  one  Emil  Lowenstein,  on  a  charge  of 
murder.    Tlie  papers  were  as  follows :  — 

1.  An  affidavit  of  Mr.  Moak,  as  district  attorney,  made  on 
information  and  belief,  before  a  police  justice  in  Albany,  set* 
ting  forth  the  circumstances  of  the  offence  and  praying  that 
the  charge  might  be  examined. 

2.  Depositions  of  various  persons  made  before  the  same 
justice. 

3.  A  warrant  of  arrest  issued  by  the  justice.  This  warrant 
recited  the  complaint  of  Mr.  Moak,  and  referred  to  the 
depositions. 

4.  Certificate  of  the  justice  as  to  the  warrant  and  deposi* 
tions  and  complaint.  The  warrant  was  certified  both  in  the 
original  and  in  copy ;  only  copies  of  the  complaint  and  de« 
positions  were  furnished. 

5.  Certificate  of  the  county  clerk  of  Albany  county  as  to 
the  official  character  and  signature  of  the  justice. 

6.  Certificate  of  the  governor  of  New  York  as  to  the  certi* 
fication  of  the  county  clerk. 

These  were  all  the  papers  relating  to  the  proceedings  in  the 
United  States.  The  complaint  on  which  the  warrant  of  arrest 
was  issued  in  Canada  was  made  by  an  American  police  detec- 
tive before  the  Canadian  judge  who  issued  the  warrant.  An 
indictment  is  not  accepted  as  evidence  to  warrant  extradition 
in  Canada.^ 

Tlie  writer  having  sent  an  abstract  of  Mr.  Moak's  note  to 
Mr.  Douglas  Stewart,  of  the  office  of  the  Minister  of  Jus- 
tice, Ottawa,  with  a  request  for  any  suggestions  that  might  be 
deemed  desirable,  Mr.  Stewart  had  the  goodness  to  send  in 
reply  a  memorandum  by  Mr.  Power,  the  chief  clerk  of  the 
Department  of  Justice  of  Canada,  dated  August  14, 1889,  in 
which  it  is  stated  that  ^  the  papers  enumerated  by  Mr.  Moak, 
in  the  extract  given  by  Mr.  Moore,  illustrate  very  well  what 
is  required  to  obtain  the  committal  of  a  fugitive  for  extradi- 
tion in  a  particular  case.**    It  is  observed,  however,  in  the 

I  Supra,  §  227.    See  also  chapter  on  the  Law  in  Canada. 
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memorandum,  that  no  form  coald  be  devised  of  universal  ap- 
plication as  to  the  evidence  which  would  be  required  in  every 
case.  The  sufficiency  of  the  evidence  is  primarily  a  question 
for  the  examining  magistrate. 

§  234.  Form  in  De  Baun  Case.  —  As  an  illustration  of  an 
admirable  application  for  a  requisition  for  extradition,  we  give 
below  the  papers  presented  to  the  Department  of  State  in  the 
case  of  Charles  I.  De  Baun,  who  was  extradited  from  Canada 
in  1888  on  a  charge  of  forgery  committed  against  the  laws  of 
the  State  of  New  York.  These  papers  were  prepared  by  Mr. 
John  D.  Lindsay,  assistant  district  attorney  of  the  city  and 
county  of  New  York,  and  received  the  high  commendation 
of  Judge  Bioux,  a  magistrate  under  the  Extradition  Act  of 
Canada,  before  whom  the  fugitive  was  examined.  Some  of 
the  deponents  subsequently  appeared  before  Judge  Rioux  and 
gave  oral  evidence  as  to  the  charge,  the  case  being  closely 
contested  on  the  question  of  forgery.  But  the  application  is 
given  for  the  form,  and  not  with  reference  to  the  amount  or 
purport  of  the  evidence  which  may  be  required  to  establish  a 
charge  of  forgery  in  Canada.  This  question  is  discussed  else- 
where.^ Certain  objections  having  been  made  to  the  form  of 
the  papers.  Judge  Rioux  said :  — 

^^  The  second  objection  of  the  defence  is  that  the  depositions 
taken  in  the  United  States  are  worthless,  because  in  the  Jurat  no 
place  is  mentioned,  or  that  the  Justice  who  received  them  acted 
within  his  jurisdiction.  It  is  true  that  this  does  not  appear  in 
the  jurat,  but  it  does  in  the  heading  or  margin.  Besides,  Mr. 
Justice  Patterson,  who  received  the  depositions  in  New  York,  has 
annexed  a  certificate  to  them  under  his  signature,  in  which  he 
states  that  the  witnesses  were  examined  in  New  York  and  within 
his  Jurisdiction.  The  third  objection  is  that  the  certificates  pasted 
on  the  depositions  are  unreliable,  and  should  either  be  on  the  docu- 
ments or  properly  attached  to  the  same.  I  must  say  that  I  see 
nothing  in  this  objection  —  certificates  appear  attached  to  each 
document.  It  is  one  of  the  most  complete  records  I  have  ever 
seen.  There  is,  I  should  say,  a  superabundance  of  authentication, 
and  it  reflects  credit  on  whoever  was  the  author  of  it"  ' 

1  Chapter  xx.  >  Montreal  Gazette,  Oct.  S,  188& 
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The  following  is  the  f oi*m  of  application :  — 

STATE  OF  NEW  YORK. 

ExBCunvE  Chakbeb. 
i)av%d  B.  mu. 

Governor  of  the  State  of  New  York^ 

To  the  Honorable 

The  Secretary  of  the  Dqpartment  of  StcUe  of  the  United 
States,^ 

Whereas,  it  appears  by  an  information,  by  depositions  and  by 

a  warrant  hereto  annexed,  which  I  certify  to  be  authentic  and  are 

duly  authenticated  in  accordance  with  the  laws  of  the  State  of  New 

York,  that 

Charles  L  De  Baun 

stands  charged  with  the  crime  of  forgery  second  degree,  committed 
in  the  County  of  New  York ;  and 

Whereas,  it  is  represented  to  me  that  the  said  Charles  I,  De 
Baun  has  fled  from  the  justice  of  this  State  and  has  taken  refuge 
in  the  Province  of  Quebec,  in  the  Dominion  of  Canada, 

Now,  Therefore,  application  is  hei*eby  made  for  a  Writ  of 
Extradition  by  the  President  of  the  United  States  upon  His  JSfc- 
cellency  the  Governor-  General  of  the  Dominion  of  Canada,  a  col- 
ony of  the  United  Kingdom  of  Great  Britain  and  Ireland,  for  the 
said  Charles  L  De  Baun,  in  order  that  he  may  be  apprehended 

and  delivered  to 

Samuel  G.  Shddon, 

who  is  hereby  authorized  to  receive  and  convey  the  said  CJiarUs 
L  De  Baun  to  the  State  of  New  York,  there  to  be  dealt  with 
according  to  law.' 

Gii^en  under  my  hand  and  the  Privy  Seal 
of  the  State,  at  the  Capitol  in  the  City  of 
Albany,  this  seventeenth  day  of  September, 
m  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-eight. 
By  the  Governor :  DAVID  B.  HILL. 

Wm.  G.  Rice, 

Private  Secretcary, 

1  This  ghould  have  been  fdiuply  Secretary  of  State  of  the  United  States. 
'  Beginning  with  the  words  *'  Now,  therefore,"  it  woald  have  been  sufficient^ 
and  indeed  preferable,  to  have  said,  "  Now,  therefore,  application  is  hereby  made 


State  of  New  York. 

Executive  Privy 
Seal. 
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Nbw  York,  September  15th,  1888. 
To  SRs  ExceOency  the  Governor: 

Sib,  —  In  compliance  with  your  requirements,  and  the  instruc- 
tions of  the  Department  of  State  at  Washington,  in  relation  to  ap- 
plications for  the  extradition  of  fugitive  criminals,  I  have  the  honor 
herewith  to  make  application  to  your  Excellency  for  a  request  to 
the  secretary  of  the  said  State  Department  for  the  institution  of 
proceedings  for  the  extradition  from  the  Dominion  of  Canada  of 
Charles  I.  De  Baun,  who  stands  charged  in  this  county  with  the 
crime  of  forgery  in  the  second  degree,  and  who,  as  appears  fh>m 
the  matters  hereinafter  stated,  is  a  fugitive  from  the  Justice  of  thisi 
State. 

In  support  of  the  application  I  enclose  herewith  in  triplicate  the 
original  information  and  depositions  in  sapport  thereof  taken  before 
Frederick  Smyth^  Esq.,  Recorder  of  this  city,  alleging  the  facta 
required  to  be  established  together  with  triplicate  original  warrants 
of  arrest  duly  issued  thereon,  and  the  returns  thereto,  and  triplicate 
copies  of  the  said  warrant,  all  properly  certified  by  Mr.  Recorder 
Smyth,  acting  herein  as  magistrate,  and  authenticated  (so  far  as 
may  be)  in  conformity  with  the  i*equirements  of  the  English  Extra- 
dition Act  of  1870  (sections  14  and  15),  and  respectfhlly  certify : 

(a)  That  the  full  name  of  the  person  for  whom  extradition  is 

«3ked  ia 

Charles  I.  De  Baux, 

and  the  name  of  the  agent  whom  I  hereby  propose  for  designation 
as  such  by  the  President  is 

Samuel  O.  Sheldok. 

(5)  That  in  my  opinion  the  ends  of  justice  require  that  the  sud 
Charles  I.  De  Baun  be  brought  back  from  his  present  asylum  to 
this  State  for  trial  upon  the  particular  charge  on  which  this  present 
application  is  based. 

(c)  That  I  have,  as  I  believe,  within  my  reach,  and  will  be  able 
to  produce  on  the  trial,  evidence  sufficient  to  ensure  the  convic- 
tion of  the  fugitive  upon  this  charge. 

{d)  That  the  person  above  proposed  for  designation  as  agent  is 
a  detective  sergeant  of  the  Municipal  Police  of  this  city,  and  is  a 

for  a  requisition  apon  the  govemment  of  Great  Britain  for  the  extradition  of  the 
said  Charles  I.  De  Baaa ;  and  I  hereby  designate  Samuel  G.  Sheldon  to  be  an- 
thorixed  bj  the  President  to  receive  the  fugitire  and  convey  him  to  the  State  of 
liew  York,  there  to  he  deftlt  with  according  to  law.'* 
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proper  person  to  be  so  demgoated;  and  that  he  has  iko  prlr^te 
interest  in  the  arrest  of  Hie  fngitive. 

{e)  No  other  application  has  been  made,  nor  has  any  requisition 
been  issued  for  the  fhgitive  growing  out  of  the  transaction  on  which 
this  present  charge  originated ;  another  application,  however,  was 
made  to  your  Excellency  on  the  27th  day  of  August  last  past  for 
the  extradition  of  the  fugitive  upon  a  similar  charge  of  forgery 
committed  at  another  time,  and  constituting  an  entirely  distinct 
offence.  This  application  was  granted,  and  a  demand  by  the  State 
Department  at  Washington  was  subsequently  made  upon  the 
Canadian  authorities  for  the  fugitive's  surrender  upon  that  chaige, 
and  the  proceedings  thereon  appear  below. 

(/)  The  fugitive  is  at  the  present  time  under  criminal  arrest  at 
Sherbrooke,  in  the  Province  of  Quebec,  in  the  Dominion  of  Canada, 
where  he  is  now  confined  in  jail  pending  a  preliminary  inquir}'  now 
pending  before  Mr.  Justice  Rioux,  a  magistrate  specially  commis- 
sioned to  enforce  the  provisions  of  the  English  Extradition  Act, 
which  inquiry  is  now  progressing  for  the  purpose  of  ascertaining 
the  sufficiency  of  the  evidence  which  has  been  there  adduced  in 
support  of  the  demand. 

I  have  every  reason  to  suppose  that  the  fugitive  will  be  surren- 
dered by  the  Canadian  authorities  agreeably  to  this  demand ;  but  I 
further  desire  that  another  demand  be  made  for  the  fbgitive's  sur- 
render upon  the  particular  charge  set  forth  in  the  accompan3nng 
papers,  in  order  that  the  fugitive  may  be  extradited  on  both 
charges,  first,  because  I  am  confident  the  evidence  in  this  latter 
charge  is  full}'  suflScient  to  warrant  his  conviction :  and  second, 
because  I  desire  to  be  able  to  proceed  to  trial  on  the  one  of  the 
chaises  as  I  shall  at  the  time  of  the  trial  deem  the  stronger. 

(g)  That  this  application  is  not  made  for  the  purpose  of  enfor- 
cing the  collection  of  a  debt  or  for  any  private  purpose  whatsoever ; 
and  that  if  the  request  applied  for  be  granted  the  criminal  proceed- 
ings herein  shall  not  be  used  for  any  of  said  objects. 

I  am  informed,  and  believe,  that  the  said  Charles  I.  De  Bann  at 
the  time  he  fled  therefrom  was  a  resident  of  this  State,  to  wit,  of 
the  city  of  BrookljTi,  in  Kings  Count}'. 

(A)  That  all  the  papers  in  triplicate  herein  have  been  compared 
with  each  other  and  are  in  all  respects  exact  counterparts. 

(%)  That  the  defendant  is  charged  with  the  commission  of  a 
felony  under  sections  511  and  521  of  the  Penal  Code  of  this  State, 
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having  on  the  2d  day  of  February,  1888,  forged  and  uttered  with 
intent  to  defraud  an  instrument  and  writing,  to  wit,  an  account- 
able receipt  purporting  to  be  the  act  of  a  corporation  known  as  the 
Fanners  and  Merchants'  National  Bank  of  Baltimore,  by  which  a 
pecuniar}'  demand  and  obligation  purports  to  have  been  diminished 
and  affected,  and  by  which  certain  rights  purport  to  have  been 
affected,  and  by  which  forging  the  said  Farmers  and  Merchants' 
National  Bank  of  Baltimore  might  be  bound,  affected  and  injured 
in  itfi  propert}',  that  is  to  say,  a  certain  statement  of  account  pur- 
porting to  have  been  rendered  by  the  said  Farmers  and  Merchants' 
National  Bank  of  Baltimore,  and  purporting  to  show  an  indebted- 
ness on  its  part  to  the  National  Park  Bank  of  this  city  in  an 
amount  exceeding  by  ninety-flve  thousand  dollai*8  the  true  amount 
of  its  indebtedness  to  the  said  National  Park  Bank ;  the  charge  is 
for  a  precisel}^  similar  offence  (as  appears  by  this  description)  as. 
that  for  which  the  previous  application  was  made,  the  offences  there 
specified  having  been  committed  on  the  second  daj'  of  April,  1888 ; 
the  forged  instrument  is  in  my  opinion  an  accountable  receipt  to 
all  intents  and  purposes  as  between  the  said  Farmers  and  Mer- 
chants* National  Bank  of  Baltimore,  and  the  said  National  Park 
Bank  of  this  citj',  receivable  in  evidence,  if  true,  in  our  courts,  and 
an  instrument  upon  which  a  suit  in  law  or  equity  for  the  recovery 
of  the  moneys  purporting  to  be  due  thereon  might  be  predicated, 
and  an  instrument  the  forging  of  which  is  made  forgery  in  the 
second  degree  by  virtue  of  the  provisions  of  the  above  cited  sec- 
tions of  our  Penal  Code.  The  charge  as  formulated  constituted 
forgery  at  common  law  in  my  opinion,  and  is  within  the  definition 
of  that  offence  contained  in  our  present  treaty  with  Great  Britain, 
and  extraditable  in  virtue  thereof. 

(j)  That  not  more  than  one  year  has  elapsed  since  the  commis- 
sion of  the  offence  charged. 

The  affidavit  (required  by  your  Fxcellencj-'s  fifth  rule)  of  the 
person  whose  name  is  alleged  to  have  been  forged  cannot  be  fur- 
nished, for  the  reason  that  no  person's  name  was  forged  to  the 

instrument    I  am,  sir, 

Very  respectftilly, 

John  R.  Fellows, 
District  Attorney,  New  York  County,^ 

^  This  application  to  Governor  Hill  u  framed  in  accordance  with  the  mles 
promnlgated  by  him  to  govern  applications  for  requisitions  in  interstate  rendition^ 
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STATE  OF  NEW  YORK. 
m  THE  MATTER 

OF 

CHARLES  I.  DE  BAUN, 
A  Fugitive  from  the  Justice 
OF  THE  State  of  New  York. 

CiTT  AXD   COUNTT  OF   NeW  YoRK,    SS. 

Charles  W.  Hubbell,  being  duly  sworn,  deposes  and  says  as 
follows :  — 

I  am  the  chief  book-keeper  of  the  National  Park  Bank  of  New 
York  and  the  person  described  in  and  who  made  and  verified  the 
information  and  deposition  upon  which  a  warrant  was  on  the  fif- 
teenth day  of  September  duly  issued  for  the  arrest  of  the  above 
named  fugitive. 

After  the  commission  of  the  felony  and  forgery  so  charged  the 
said  Charles  I.  De  Baun  fled  from  the  jurisdiction  of  this  State  and 
is  now  at  Sherbrooke,  in  the  Province  of  Quebec,  in  the  Dominion 
of  Canada,  a  fugitive  from  the  justice  of  the  State  of  New  York,  as 
I  am  informed  and  believe. 

The  National  Park  Bank  of  New  York  desires  that  the  said 
fugitive  shall  be  brought  back  to  this  State  for  trial  and  punish- 
ment, and  this  application  is  made  at  their  request,  in  good  faith 
and  for  the  sole  purpose  of  punishing  the  fugitive,  and  the  said 
application  is  not  made  for  the  purpose  of  enforcing  the  coUec. 
tion  of  any  debt,  or  for  any  private  purpose  whatsoever,  and  if  the 
extradition  so  applied  for  be  granted  the  criminal  proceedings 
herein  will  not  be  used  for  any  of  said  objects. 

Subscribed  and  sworn  to  before  me  this  * 
fifteenth  day  of  September,  in  the  year 
of  our  Lord  one  thousand   eight  hun- 
dred and  eighty-eight. 

Geo.  W.  Wbiffenbach, 

Notary  Public  (No.  121). 


1 


C.  W.  Hubbell. 


and  is  much  fnller  than  Ib  usually  found  in  international  cases.  For  the  same 
reason  it  contains  certain  averments  not  necessary  in  an  international  case.  In 
interstate  rendition  the  culprit  is  demanded  as  a  fugitive  from  justice,  that  being 
the  language  of  the  Constitution  and  laws.  Hence  the  general  requirement  of  an 
affidavit  as  to  flight.  The  treaties,  however,  generally  provide,  as  does  that  with 
Great  Britain,  for  the  delivery  up  of  persons  who,  being  charged  with  the  com- 
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New  York  County. 
State  of  New  York,  ^ 


J 


SEAL. 


City  and  County  of  New  York^ 

I,  James  A.  Flack,  Clerk  of  the  City  and  Countj*  of  New  York, 
and  also  Clerk  of  the  Supreme  Court  for  the  said  City  and  County, 
the  same  being  a  Court  of  Record,  Do  Hereby  Certify,  That 

Geo.  W.  Weiffenbaoh, 

before  whom  the  annexed  deposition  was  taken,  was,  at  the  time 
of  taking  the  same,  a  Notary  Public  of  New  York,  dwelling  in  said 
City  and  County,  duly  appointed  and  sworn,  and  authorized  to  ad- 
minister oaths  to  be  used  in  any  Court  in  said  State,  and  for  gen- 
eral purposes ;  that  I  am  well  acquainted  with  the  handwriting  of 
said  Notary,  and  that  his  signature  thereto  is  genuine,  as  I  verilj' 
believe. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  Seal  of  the  said  Court  and  County,  the  15 
day  of  Sept.,  1888. 

James  A.  Flack, 

Clerk. 


City  and  County  of  New  York,  ss. 

In  the  Name  of  the  People  of  the  State  of  New  York,  To 
any  peace  officer  in  the  State  of  New  York. 

Information  upon  oath  having  been  this  da}'  laid  before  me,  that 
the  crime  of  forgery  in  the  second  degree  has  been  committed,  and 
accusing  Charles  I.  De  Baun  thereof, 

You  are  therefore  commanded  forthwith  to  arrest  the  above 
named  Charles  I.  De  Baun,  and  bring  him  before  me  at  my  cham- 
bers in  the  Sessions  Building  in  the  Park  in  the  said  City  of  New 
York,  or,  in  case  of  my  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  Magistrate  in  this  County. 

Dated  at  the  City  of  New  York,  this  Ibth  day  of  September, 
1888. 

Fredk.  Smyth, 
Recorder  of  the  City  of  New  York. 

misflioii  of  crime  within  the  jnrifldiction  of  one  of  the  contnustinx  pAitieB,  *' shall 
seek  an  asylum,  or  shall  be  fonnd/*  within  the  territories  of  the  other.  See 
David's  Ca8^  8  Op.  806,  Cashing,  1857. 
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To  Fredebick  Smyth,  Esquire, 

Recorder  ofOte  City  of  New  York. 

dry  AUD  CouNTT  of  New  York,  ss. 

The  return  of  Thomas  Kernan,  a  Detective  Sergeant  of  the 
Municipal  Police  of  the  City  of  New  York,  respectfully'  shows  that 
Charles  I.  De  Baun,  the  person  named  in  the  within  warrant,  can- 
not with  due  diligence  be  found  within  the  State  of  New  York,  and 
that  the  said  Charles  I.  De  Baun  is  now,  as  he  verily  believes,  a 
fugitive  from  the  justice  thereof. 

New  York,  Septembev  15<A,  1888. 

Thomas  Kernan, 
Detective  Sergeant^  etc. 

Here  follows  the  evidence  submitted  in  the  case,  consisting  of  — 

1.  The  information  of  Charles  W.  Hubbell; 

2.  The  deposition  of  Charles  W.  Hubbell ; 
8.  The  deposition  of  John  E.  Marshall,  Jr. ; 
4.  The  deposition  of  Adam  M.  Titus ;  and 

6.  The  deposition  of  William  P.  Sheridan,  — 
all  taken  on  September  15,  1888,  before  Frederick  Smyth,  Esquire, 
Recoixler  of  the  City  of  New  York. 

The  formal  parts  of  the  information  and  depositions  used  in  this 
case  are  as  follows :  — 

1.  Information. 

State  of  New  York,  \  ^^ 

City  and  County  of  New  York,  J 

The  Information  of  Charles  W.  Hubbell  laid  before  Frederick 
Smyth,  Esquire,  the  Recorder  of  the  City  of  New  York,  and  a 
Magistrate  and  Officer  having  power  to  issue  a  warrant  for  the 
arrest  of  a  pereon  charged  with  a  crime,  the  fifteenth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-eight,  who,  being  dxx\y  sworn,  deposes,  alleges,  and  sa3's  as 
follows:  — 

That  on  the  second  day  of  February  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ,  one  ,  late 

of  the  City  of  New  York,  in  the  County  of  New  York  aforesaid, 

at  the  Citj'  and  County  aforesaid,  did  feloniously  [Here  follows  the 

statement  of  facts]  against  the  form  of  the  Statute  in  such  case 
VOL.  X. — 28 


354 


EXTBADFTION. 


made  and  provided,  and  against  the  peace  of  the  People  of  the 
State  of  New  York  and  their  dignity. 

Wherefore,  informant  pra3'8  that  a  warrant  may  issue  for  the 
arrest  of  the  said  Charles  I.  De  Baun,  and  that  he  be  dealt  with 
according  to  law. 

Subscribed  and  sworn  to  before  me,  this  fif- 
teenth day  of  September  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  eighty- 
eight. 

F.  Smyth, 
Recorder, 


C.  W.  HUBBELL. 


2.  Deposition. 

State  op  New  York,  )   ^     \ 

y  8s« 

Crrr  and  County  op  New  York,  )  ^ 

The  Deposition  of  Charles  W.  Hubbell,  Wken  upon  oath  this 
fifteenth  day  of  September,  in  the  year  of  our  Bttjd  one  thousand 
pight  hundred  and  eighty-eight,  before  FrederickSnyrth,  Esquire, 
Recorder  of  the  City  of  New  York,  and  a  Magistrate\|[^  Oflacer 
having  power  to  issue  a  warrant  for  the  arrest  of  a  personqfef^^^ 
with  a  crime,  in  support  of  the  foregoing  information,  who 
duly  sworn,  deposes,  alleges,  and  says :  — 

That  [Here  follows  the  statement  of  facts]. 

Subscribed  and  sworn  to  before  me  this  fif- 
teenth day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty- 
eight 

F.  Smyth, 

Recorder, 


C.  W.  Hubbell. 


J 


as. 


State  of  Mw  Tork^ 
City  and  County  of  New  York^ 

This  is  to  Certify,  that  heretofore,  to  wit :  on  the  fifteenth  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-eight,  at  the  City  and  County  aforesaid  before  me,  the 
undersigned  Recorder  of  the  City  ot  New  York,  personally  appeared 
Charles  W.  Hubbell,  and  laid  l)efore  me  the  information  hereunto 
annexed,  charging  Charles  I.  De  Baun  with  having  at  the  time  and 
place  therein  mentioned  committed  the  crime  of  foi^ery  in  manner 
and  form  as  therein  alleged. 
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Whereupon,  I,  pursuant  tx>  the  statute  in  such  case  made  and 
provided,  did  duly  proceed  to  examine  on  oath  the  said  informant, 
and  also  the  witnesses,  John  E.  Marshall  the  younger,  Adam  L. 
[?M.]  Titus,  and  William  P.  Sheridan,  by  him  then  produced  be- 
fore me,  and  did  then  and  there  dul}'  take  their  de|K)sitions  in  writ- 
ing, and  cause  the  same  to  be  by  them  duly  subscribed,  which  said 
depositions  are  hereunto  annexed,  and  set  forth  the  facts  stated  b}" 
the  said  informant  and  his  witnesses  tending  to  establish  the  com- 
mission of  the  crime  charged  in  the  said  information,  and  the  guilt 
of  the  said  Charles  I.  De  Baun  thereof;  and  I,  being  satisfied 
therefrom  that  the  said  crime  had  been  committed  as  so  alleged, 
and  that  tliere  was  reasonable  ground  to  believe  that  the  said 
Charles  I.  De  Baun  had  committed  the  same,  did  thereupon  then 
and  there  in  due  form  of  law  issue  a  ceitain  warrant  in  writing 
commanding  the  arrest  of  the  said  Charles  I.  De  Baun,  which  said 
warrant  was  immediately  placed  for  execution  in  the  hands  and  pos- 
session of  Thomas  Keman,  a  Detective  Sergeant  of  the  Municipal 
Police  of  the  City  of  New  York,  and  a  peace  officer  authorized  by  law 
to  execute  the  same,  who  thereafter,  to  wit,  on  the  said  fifteenth  day 
of  September,  made  his  return  to  me,  as  follows :  that  the  said 
Charles  I.  De  Baun  could  not  with  due  diligence  be  found  within 
the  State  of  New  York,  and  was  then,  as  he  verily  believed,  a 
fugitive  from  the  justice  thereof;  which  said  warrant  and  return 
are  hereunto  annexed. 

In  Testimony  Whereof,  I  have  to  this  certificate  set  mj*  hand,  at 

the  said  Cit}'  and  County,  this  fifteenth  day  of  September,  in  the 

year  aforesaid. 

Frebk.  Smtth, 

Recorder  of  the  City  of  New  York. 


y  Suae  of  New  Torky  >    ^ 

\  City  and  County  of  New  York,  y 


I,  James  A.  Flack,  Clerk  of  the  City  and  County  of  New  York, 
Do  Hereby  Cebtift,  That 

Frederick  Smtth, 

by  whom  the  annexed  certificate  was  signed,  was  at  the  time  of 
signing  the  same  Recorder  of  the  City  of  New  Yorh^  duly  elected 
and  sworn,  and  a  Magistrate  and  officer  having  fhll  power  and 
authority  under  the  laws  of  this  State,  to  issue  a  warrant  for  the 
arrest  of  a  person  charged  with  crime ;  that  I  am  well  acquainted 
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with  the  handwriting  of  the  said  Frederick  Smyth,  and  that  his 

signature  thereto  is  genuine,  as  I  verily  believe. 

In  Testimont  Whereof,  I  have  hereanto  set  my  hand 
and  affixed  the  Seal  of  the  said  County  of  New  York, 
this  fifteenth  day  of  September,  1888. 

James  A.  Flack, 

CUrh. 

Here  follows  a  certified  copy  of  the  warrant  of  arrest  and  return 
thereto,  which  have  been  above  given. 

UNITED  STATES  OF  AMERICA. 

STATE  OF  NEW  YORK. 

By  Frederick  Cook,  Secretary  of  State  and  Custodian  of  the 

Great  Seal  thereof 

It  is  hereby  certifieb,  That  James  A.  Flack  was  Clerk  of  the 
County  of  New  York  in  said  State,  and  Clerk  of  the  Supreme  Court 
therein,  being  a  Court  of  Record,  on  the  day  of  the  date  of  the 
annexed  certificate,  and  duly  authorized  to  grant  the  same ;  that 
the  same  is  in  due  form,  and  executed  by  the  propei*  ofiScer ;  that 
the  seal  afiSxed  to  said  Certificate  is  the  Seal  of  said  County  and 
Court ;  that  the  signature  thereto  of  the  said  Clerk  is  in  his  proper 
handwriting,  and  is  genuine ;  and  that  Ml  faith  and  credit  may 
and  ought  to  be  given  to  his  official  acts. 

In  Testimony  Whereof,  the  Great  Seal  of  the  State 
is  hereunto  affixed. 

Witness  my  hand  at  the  City  of  Albany,  the  seven- 
teenth day  of  September  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-eight. 

Frederick  Cook, 

Secretary  of  State. 
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CHAPTER  X. 

MANDATE. 

1.   Origin  of  Mandate. 

§  235.  Question  inTolved.  —  The  question  whether,  in  the 
absence  of  any  express  requirement  of  executive  authoriza- 
tion, the  judicial  magistrates  of  the  United  States  have  juris- 
diction, without  such  authorization,  to  issue  warrants  for  the 
arrest  of  fugitive  criminals,  and  to  hear  and  consider  the  evi- 
dence of  their  criminality,  may  be  regarded  as  having  been 
settled  in  the  affirmative.  This  question  involves  and  indeed 
is  identical  with  the  question  whether  it  is  necessary,  before 
the  judicial  proceedings  are  taken,  that  a  requisition  should 
have  been  made  by  the  foreign  government  upon  the  govern- 
ment of  the  United  States,  and  have  been  by  the  latter  favor- 
ably considered.  Where,  as  in  the  regular  course  of  procedure, 
a  consul  or  other  authorized  agent  of  the  foreign  government 
appears  before  a  judicial  magistrate  and  makes  complaint  on 
oath  charging  a  certain  person  with  the  commission  of  an 
offence  within  the  jurisdiction  of  such  government  and  with 
being  a  fugitive  from  its  justice,  it  sufficiently  appears  that  ^ 
that  government  is  interested  in  the  proceedings  and  author- 
izes them.  The  only  ground,  therefore,  upon  which  it  may 
be  maintained  that,  in  the  absence  of  a  statutory  or  conven- 
tional requirement,  a  prior  requisition  is  necessary,  is  that  it 
belongs  to  the  executive  to  determine  in  the  first  instance 
whether  the  charge  is  one  which  comes  within  the  treaty,  and 
upon  which  the  accused  person  may  properly  be  arrested  and 
examined.  The  diplomatic  requisition  may  or  may  not  dis- 
close a  proper  charge.  To  say,  therefore,  that  there  must  be 
a  prior  requisition,  but  that  the  duty  of  the  executive  is  con* 
to  the  communication  to  the  judiciary  of  the  fact  that  a 
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requisition  has  been  made,  without  the  expression  of  any  judg- 
ment upon  it,  is  either  to  admit  that  the  only  purpose  of  such 
a  requisition  is  to  show  the  interest  of  the  foreign  govern- 
ment, which  may  be  proved  in  other  ways,  or  else  to  contend 
that  the  judicial  authorities  may  arrest  and  examine  a  fugi- 
tive on  a  charge  which  the  executive  may  regard  as  improper 
to  be  examined.  To  admit  either  of  these  alternatives  is  to 
concede  that  a  prior  requisition,  when  not  required  by  a  stat- 
utory or  conventional  provision,  is  unnecessary.  We  are 
thus  brought  in  the  end  to  the  question  whether  an  executive 
judgment  must  precede  the  action  of  the  judiciary  and  au- 
thorize it.  Accordingly  the  discussion  of  the  question  whether 
a  prior  requisition  is  necessary  is  blended  with  the  considera- 
tion of  the  question  whether  it  is  essential  to  the  jurisdiction 
of  judicial  magistrates  in  extradition  cases  that  a  warrant  or 
mandate  should  have  been  issued  by  the  executive  to  authorize 
them  to  act. 

§  236.  Case  of  Kaine.  — The  first  case  in  which  it  was  held 
that  such  a  mandate  was  necessary  arose  under  the  treaty 
with  Great  Britain  of  1842,  whose  provisions,  so  far  as  they 
relate  to  judicial  proceedings,  would  seem  to  exclude  the  no- 
tion of  executive  interference.  On  June  19, 1852,  Mr.  Cramp- 
ton,  then  British  minister,  presented  a  demand  for  the  surrender 
of  Thomas  Cain,  alias  Eane,^  charged  with  assault  with  intent 
to  commit  murder  in  Ireland,  and  at  that  time  detained  in 
prison  at  Haverstraw,  in  the  State  of  New  York.  To  this  de- 
mand the  usual  reply  was  made,  that  it  would  be  granted 
when  the  forms  prescribed  by  law  had  been  complied  with. 
The  warrant  on  which  Eaine  was  detained  was  issued  by 
Mr.  Bridgham,  a  commissioner  of  the  United  States  in  New 
York,  upon  complaint  on  oath  by  the  British  consul  there, 
charging  the  offence  above  stated,  and  praying  that  a  warrant 
might  be  issued  for  the  fugitive's  arrest,  to  the  end  that  the 
evidence  against  him  might  be  heard  and  considered.  Upon 
an  examination  of  the  evidence,  Mr.  Bridgham  found  that  the 
charge  was  sustained,  and  accordingly  committed  the  prisoner 

1  The  name  is  so  spelled  in  Mr.  Crampton's  note.  It  is  nsually  spelled 
**  Kaine/*  and  that  orthography  is  preserved  in  the  present  discossioQ. 
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to  await  the  action  of  the  executive.  A  writ  of  habeas  corpus 
was  then  obtained  from  Judge  Betts,  in  the  circuit  court  of 
the  United  States  for  the  Southern  District  of  New  York, 
who,  upon  the  hearing  of  the  writ,  held  that  it  was  unnecessary 
that  a  requisition  should  have  been  made  upon  the  government 
of  the  United  States  for  the  prisoner'^  surrender  prior  to  the 
institution  of  the  judicial  proceedings,  or  that  executive  au- 
thority for  such  proceedings  should  have  been  obtained.  This 
decision  was  rendered  July  9,1852,  and  Kaine  was  accordingly 
remanded  to  the  custody  of  the  United  States  marshal,  to  which 
Mr.  Bridgham  had  committed  him.^  On  the  following  day 
the  commissioner  certified  his  proceedings  to  the  Secretary  of 
State,  by  whom,  on  July  17, 1852,  a  warrant  was  issued  for 
Kaine's  surrender.  Immediately  after  the  receipt  of  this  war- 
rant, the  marshal  was  served  with  a  writ  of  habeas  corpus^ 
returnable  July  21  before  Judge  Bosworth,  of  the  superior 
court  of  New  York.*  It  seems  that  Kaine  was  detained  on 
this  writ,  until  another  writ  of  habeas  corpus  was  obtained  on 
August  8  from  Mr.  Justice  Nelson,  of  the  Supreme  Court  of 
the  United  States,  at  chambers.  Mr.  Justice  Nelson  allowed 
the  writ,  and  held  that  the  prisoner  was  illegally  detained ; 
but,  in  view  of  the  importance  of  the  questions  involved,  and 
of  the  variant  opinions  entertained  in  regard  to  them,  ad- 
journed the  case  to  be  heard  before  all  the  judges  at  the  next 
term  of  the  Supreme  Court.  Subsequently,  counsel  for  the 
prisoner  also  made  application  to  that  court  itself  for  writs  of 
habeas  corpus  and  certiorari  to  bring  up  the  prisoner  and  the 
record  of  the  circuit  court,  to  the  end  of  having  the  decision  of 
the  latter  court  examined.  When  the  case  was  heard  before  the 
Supreme  Court,  the  judges  were  divided  in  opinion.  Mr.  Jus- 
tice Catron,  in  an  opinion  which  was  concurred  in  by  Justices 
McLean,  Wayne,  and  Grier,  took  the  ground  that  executive  in- 
terference prior  to  the  judicial  examination  was  unwarranted 

^  10  N.  Y.  Leg.  Obs.  257.  Judge  Betts  observed  that  if  any  requisition  was 
needed,  it  was  supplied  hy  the  application  of  the  British  consul  to  the  examining 
magistrate,  who  was  not  required,  to  communicate  with  the  executive  of  tlie 
United  States. 

*  Mr.  Tallmadge,  United  States  marshal,  to  Mr.  Webster,  Sec.  of  State,  July 
21, 1852.    MS3.  Misc.  Let 
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either  by  the  treaty  or  the  act  of  1848,  and  denied  the  writ  on 
the  pierits.  Mr.  Justice  Curtis  took  the  view  that  the  court  pos- 
sessed no  jurisdiction  of  the  case.  He  expressed  no  opinion 
on  the  subject  of  tlie  mandate.  Mr.  Justice  Nelson,  with 
whom  concurred  Chief  Justice  Taney  and  Mr.  Justice  Daniel, 
adhered  to  his  original  opinion,  expressed  below,  that,  ^^  with- 
out a  previous  requisition,  made  under  the  authority  of  Great 
Britain,  upon  the  President  of  the  United  States,  and  his  au- 
thority obtained  for  the  purpose,"  the  magistrate  possessed  no 
jurisdiction  to  examine  the  case ;  and  held  that  the  writ  should 
issue.  A  majority  of  the  court  being  opposed  to  the  issuance 
of  the  writ,  it  was  denied.^  Another  writ  of  habeas  corpiis 
was  then  obtained  from  Mr.  Justice  Nelson,  sitting  in  the 
circuit  court  of  the  United  States,  second  circuit.  On  the 
hearing  of  this  writ,  Mr.  Justice  Nelson  decided  that  the  pris- 
oner must  be  discharged.  After  discussing  the  proceedings 
before  the  commissioner,  and  the  importance  of  guarding  ex- 
tradition proceedings  against  abuse,  referring  in  this  relation 
to  the  agitation  produced  by  the  case  of  Bobbins,  he  said :  — 

^^  These  are  some  of  the  considerations  that  strongly  urge  the 
interpretation  of  the  treaty  before  us  for  which  I  have  heretofore 
contended,  and  the  result  of  which  has  been  already  stated,  and 
which  is  the  one  given  to  it  by  Great  Britain  in  providing  for  its 
execution  on  her  part.^  ...  I  think  the  requisition  should  have 

1  In  re  Eaioe,  14  How.  103.  It  was  stated  by  Attorney-General  Cushing, 
in  an  opinion  as  to  the  necessity  of  a  mandate  (6  Op.  91),  that  the  only  question 
decided  by  the  Supreme  Conrt  was  that  it  had  no  jurisdiction.  This  enx>neous 
statement  has  been  followed  by  Spear  and  other  writers.  While  Mr.  Justice 
Catron  and  the  three  Justices  who  concurred  with  him  held  that  the  court  had  no 
jurisdiction  of  the  case  as  adjourned  by  Mr.  Justice  Nelson,  they  took  a  diflferent 
view  of  the  application  made  to  the  court,  for  writs  to  bring  up  the  prisoner 
and  the  record  of  the  circuit  court,  as  if  in  an  appellate  proceeding.  In  respect 
to  this  application,  Mr.  Justice  Catron  said :  *'  We  refuse  the  motion  for  the  writ 
on  the  merits.  We  are  not  disposed,  under  the  circumstances,  to  exercise  the 
jurisdiction  of  this  court  in  the  case.'*  Mr.  Justice  Nelson,  Taney,  Ch.J.,  and 
Paniel,  J.,  with  him,  held  that  the  writ  should  issue.  Mr.  Justice  Curtis  alone 
distinctly  held  that  the  court  had  no  jurisdiction  of  the  case  in  any  aspect. 

^  The  British  act  to  carry  the  treaty  into  effect  provided,  as  does  the  present 
British  law,  for  the  issuance  of  a  preliminary  warrant  by  a  secretary  of  state.  But 
the  present  British  act  also  authorizes  arrest  and  detention  on  a  warrant  of  a 
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been  made,  in  the  first  instance,  upon  the  execative,  and  bis  author- 
ity obtained,  in  order  to  warrant  the  interposition  of  the  judiciar3'/'  ^ 

In  view  of  the  result  of  Kaine's  case,  Mr.  Marcy,  who  had 
become  Secretary  of  State,  on  May  12,  1863,  informed  the 
British  minister  that  in  future  requisitions  should  be  ad- 
dressed in  the  first  instance  to  the  Department  of  State,  ac- 
companied with  proof  of  the  charge  upon  which  the  extradition 
was  demanded  ;  that  if,  upon  examination,  the  proof  was 
deemed  sufficient,  the  Department  would  issue  a  letter  or  war- 
rant to  the  proper  judicial  officers,  authorizing  them  to  hear 
and  consider  the  charge ;  and  that  the  subsequent  proceedings 
would  be  as  theretofore.* 

magistrate  issued  upon  a  complaint  on  oath,  without  any  preTious  executive  war- 
rant.    Supra,  §  227. 

1  Ex  parte  Kaine,  3  Blatchf.  1. 

>  It  may  be  related  as  part  of  the  history  of  Eaine*s  case,  that  on  July  10, 18.^2, 
the  day  Commissioner  Bridgham  certified  his  proceedings  to  the  Secretary  of  State, 
Mr.  Tallmadge,  the  United  States  marshal  in  whose  custody  Eaine  then  was, 
wrote  to  Mr.  Webster  that  the  case  had  produced  gi^eat  excitement  among  the 
prisoner's  countrymen  in  New  York,  and  requested  authority  to  call  on  the  com- 
mandant of  the  navy  yard  for  a  force  of  fifty  marines,  in  case  it  became  necessary 
to  execute  a  warrant  of  surrender.  On  the  same  day  James  T.  Brady,  who  was 
associated  with  Messrs.  Emmett  and  Bustced  as  counsel  for  the  prisoner,  wrote 
asking  delay  in  the  issuance  of  the  warrant,  in  oixler  that  further  judicial  remedies 
might  be  tried.  On  the  marshal's  letter  there  is  an  endorsement  in  President 
Fillmore's  handwriting  as  follows  :  — 

*'  Reasonable  time  must  be  given  for  judicial  investigation  including  a  right  of 
appeal  if  the  law  allows  it,  but  if  it  is  finally  decided  that  the  prisoner  must  be 
given  up  under  the  treaty,  then,  whatever  may  be  our  regrets,  the  law  must  be 
executed,  and  if  the  district  judge  shall  certify  that  the  force  asked  by  the  mar- 
shal is  necessary  as  a  posse,  an  order  will  be  forwarded  to  the  commanding  officer 
to  furnish  it.  M.  Fillmore. 

"  July  12." 

On  July  14,  Mr.  Hunter,  Acting  Secretary,  replied  to  Mr.  Brady's  letter,  say- 
ing that  if  the  law  allowed  no  appeal  from  Judge  Betts'  decision  and  no  notice  of 
an  appeal  should  reach  the  Dejiartment  in  a  reasonable  time,  a  warrant  of  surren- 
der would  be  issued.  The  warrant  was  sent  on  July  17  to  the  mai*shal,  and  the 
British  minister  was  at  the  same  time  informed  of  its  issuance.  On  the  same  day 
the  Secretary  of  the  Navy  ordered  a  force  of  fifty  marines  to  be  furnished  to  aid  in 
the  execution  of  the  warrant.  On  July  16,  Mr.  Brady  WTDte  asking  for  a  delay 
often  days,  but  his  letter  was  not  received  until  the  19th,  two  days  after  the  war- 
rant was  issued,  and  it  was  filed  without  answer.  On  July  27,  while  the  proceed- 
ings were  pending  on  the  habeas  corpus  issued  by  Judge  Bosworth  of  the  snperior 
court  of  New  York,  Mr.  Tallmadge  informed  Mr.  Webster,  by  letter,  that  when 
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§  237.  First  Mandate.  —  The  first  casc  in  which  a  mandate 
was  issued  was  that  of  William  Calder,  whose  extradition  was 
demanded  by  the  British  government  on  a  charge  of  forgery. 
This  mandate  bears  date  August  12, 1853,  and  was  signed  by 
President  Pierce.^  Referring  to  this  and  other  subjects,  At- 
torney-General Gushing,  in  an  opinion  dated  August  31,1853, 
said :  — 

^^Tbis  mandate,  the  issue  of  which  is  a  departure  from  the  re- 
cently pre-existing  practice  of  the  government,  seemed  to  me  to  be 
called  for  by  the  action  of  the  Supreme  Court  of  the  United  States 
in  Eaine's  case,  {In  re  Eaine,  14  How.  103  ;)  for  although  the  neces- 
sity of  such  a  mandate  is  not  the  thing  specifically  passed  upon  by 

he  was  returning  with  Kaine  to  prison,  after  having  produced  him  before  Judge 
Bosworth  in  response  to  tlie  writ,  a  rescue  was  attempted  in  which  there  was 
bloodshed.     MSB.  Misc.  ]>t. 

*  Warrant  in  case  of  Calder  :  — 
Franklin  Pierce,  President  of  the  UnUed  States  of  America  : 

To  any  Justice  of  the  Supreme  Court  of  the  United  States,  any  judge  of  the 

.  district  courts  of  the  United  States,  or  to  any  commissioner  of  the  United 
States  specially  authorized  to  execute  the  act  of  Congress  entitleil  *'  An  Act 
for  giving  effect  to  certain  treaty  stipulations  between  this  and  foreign 
governments,  for  the  apprehension  and  delivery  up  of  certain  offenders,'* 
approved  August  12th,  1848. 

Whereas,  application  has  been  made  to  me  by  John  F.  Ci-ampton,  Her  Britao* 
nic  Majesty's  envoy  extraordinary  and  minister  plenipotentiaiy,  for  the  extradition 
of  William  Calder,  charged  with  the  crime  of  forgery,  committed  within  the  juris- 
diction of  Great  Britain,  and  alleged  to  be  a  fugitive  from  the  justice  thereof,  and 
now  in  the  United  States  ;  and  such  evidence  of  the  crimiuality  as  aforesaid,  of 
WUliam  CaMer,  has  been  submitted  to  me  by  the  said  minister  plenipotentiary, 
as  in  my  judgment  renders  it  proper  that  the  said  William  Calder  should  be 
arrested  and  examined  in  due  form  of  law  ; 

Kow,  these  presents  are  to  require  of  any  of  the  officers  above  named,  to  cause 
the  said  William  Calder  to  be  arrested,  to  the  end  that  the  end  [sic]  of  said  crim- 
inality may  be  heard  and  considered  ;  and  if  the  said  charge  be  sustained,  that 
the  same  may  be  certified  to  me,  in  order  that  a  warrant  may  be  issued  for  the 
surrender  of  the  said  William  Calder,  to  the  proper  authorities  of  Her  Britannic 
Majesty. 

In  testimony  whereof,  I  have  hereunto  signed  my  name,  and  caused  the  Seal 
of  the  United  States  to  be  affixed.  Done  at  the  city  of  Washington  this  twelfth 
day  of  August,  A.  D.  1853,  and  of  the  Independence  of  the  United  States  the 

Boventy-eiffhth. 

FBANKLIN  PIERCE. 
By  the  President. 

W.  L.  Mabct, 

Secretary  of  State, 
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the  court  in  that  case,  yet  the  views  expressed  by  some  of  the 
members  of  the  coart  as  to  the  true  course  of  proceeding  in  such 
cases,  led  to  the  conclusion  on  the  part  of  the  President,  that,  in 
a  case  of  claim  for  extradition  falling  within  the  scope  of  any  treaty 
provision,  it  was  proper  for  this  government,  on  being  requested 
by  the  foreign  government  desiring  extradition  of  an  alleged  fhgi- 
tive  from  its  justice,  and  reasonable  cause  in  the  premises  being 
shown,  to  move  to  action  the  proper  judicial  authorities  of  the 
country,  in  order  to  the  aiTest  and  lawful  examination  of  the  party 
charged  with  crimes,  and  the  Investigation  thereof  for  the  informa- 
tion of  the  government  So  that,  —  whereas,  heretofore,  the  party 
desiring  the  extradition  of  an  alleged  fugitive  from  the  justice  of  a 
foreign  government  went^  in  the  Jirst  instance,  to  some  of  the 
officers  designated  in  the  act  of  Congress  of  the  12th  of  August, 
1848,  .  .  .  and  sued  out  a  warrant  of  arrest  and  pursued  the  other 
requisitions  of  that  act,  —  now,  in  the  spirit  of  the  opinions  ex- 
pressed by  Mr.  Justice  Nelson,  especially,  in  Kaine's  case,  the  party 
ma}',  if  he  please,  commence  by  applying  to  the  President  of  the 
United  States  for  a  mandate,  which  being  granted,  the  act  of  Con- 
gress above  cited  then  takes  up  the  case,  and  pursues  it  to  the 
conclusion  corresponding  to  the  particular  facts,  and  to  our  treaty 
obligations  towards  the  given  foreign  government.  I  Bay  here,  in 
repetition,  substantially,  of  the  idea  before  intimated,  that  the 
foreign  government  may,  if  it  please,  appl}-  to  the  President  for  a 
mandate.  The  Federal  government  does  not  require  this,  but  only 
stands  ready  to  it  [^c]  if  required  by  the  foreign  government" 

§  288.  Changes  in  Form  of  Mandate.  —  In  the  mandate  issued 
in  Calder's  case,  it  was  stated  that  the  purpose  of  it  was  '^  to 
require  of  any  of  the  officers"  named  therein,  "  to  cause  the 
said  William  Calder  to  be  arrested,"  Ac.  In  subsequent  man- 
dates issued  by  President  Pierce,  as  in  the  case  of  John  and 
Thomas  Cuddy,  April  17, 1856,  there  was  merely  a  recital  of 
the  fact  that  a  requisition  had  been  made,  accompanied  with 
such  evidence  as,  in  the  opinion  of  the  President,  rendered  it 
proper  that  the  fugitive  should  be  arrested  and  examined.  In 
the  time  of  President  Buchanan,  the  warrant  underwent  a 
further  modification  and  contained  a  ^^  request"  that  the  proper 
judicial  proceedings  be  taken.  In  the  time  of  President  Grant, 
the  mandate   assumed  the  certificatory  form  which  it  now 
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bears,  and  was  signed,  as  it  has  since  continued  to  be,  by  the 
Secretary  of  State.^ 

^  Warrant  in  case  of  Cuddy  :  — 
Franklin  Pierce,  President  of  the  Uniled  States  of  Jmeriea,  to  aU  to  whom 
these  presents  shall  eome,  greeting :  — 
To  any  Justice  of  the  Supreme  Court  of  the  United  States  ;  any  judge  of  the 
circuit  court  of  the  United  States  ;  any  judge  of  the  district  court  of  the 
United  States  ;  any  judge  of  the  superior  court  of  any  State,  or  to  any  com- 
missioner specially  appointed  to  execute  the  act  of  Congress,  entitled  '*  An 
Act  to  give  effect  to  certain  treaty  stipulations  between  this  and  foreign 
governments,  for  the  apprehension  and  delivery  up  of  certain  offenders," 
approved  August  12,  1848. 
Whereas,  pursuant  to  the  tenth  article  of  the  treaty  of  the  9th  of  August,  1842, 
between  the  United  States  and  Great  Britain,  John  F.  Crampton,  Esquire,  ac- 
credited to  this  government  as  envoy  extraordinary  and  minister  plenipotentiary 
of  Her  Britannic  Majesty,  has  made  application  to  me  for  the  arrest  of  John  and 
Thomas  Cuddy,  charged  with  the  crime  of  murder,  and  alleged  to  be  fugitives 
from  the  justice  of  Great  Britain,  and  now  within  the  jurisdiction  of  the  United 
States  ;  and  such  evidence  of  the  alleged  murder  as  aforesaid^  by  John  and  Thomas 
Cuddy,  has  been  submitted  to  me  by  the  envoy  extraordinary  and  minister  pleni- 
potentiary aforesaid,  as  in  my  judgment  renders  it  proper  that  the  said  John  and 
Thomas  Cuddy  should  be  arrested  and  brought  before  the  proper  tribunal,  to  the 
end  that  the  said  charge  of  murder  may  be  heard  and  considered  ;  and  if  the  said 
charge  be  sustained  that  the  same  may  be  certified  to  me,  that  a  warrant  of  extra- 
dition may  be  issued  to  surrender  them,  the  said  John  and  Thomas  Cuddy,  up  to 
the  proper  authorities. 

In  testimony  whereof,  I  hare  hereunto  set  my  hand  and  caused  the  Seal  of  the 
United  States  to  be  affixed.  Done  at  the  dty  of  Washington  this  seventh  day  of 
April,  A.  D.  1856,  and  of  the  Independence  of  the  United  States  the  eightieth. 

FRANKLIN  PIERCE. 
By  the  President. 

Wf  L.  Marot, 

Secretary  of  State,    . 

Mandate  in  time  of  President  Buchanan  :  — 
James  Buchanan,  President  of  the  United  States  of  America: 

To  any  Justice  of  the  Suprems  Court  of  the  United  States  ;  any  judge  of  the 
district  court  of  the  United  States  in  any  district ;  any  judge  of  the  supreme 
or  superior  court  in  any  State,  or  to  any  commissioner  specially  appointed  to 
execute  the  act  of  Congress  entitled  "  An  Act  forgiving  effect  to  certain  treaty 
stipulations  between  this  and  foreign  governments,  for  the  apprehension  and 
delivery  up  of  certain  offenders,"  approved  August  the  12th,  1848. 
Whereas,  pursuant  to  the  tenth  article  of  the  treaty  between  the  United  States 
and  Great  Britain  for  the  giving  up  of  criminals  fugitive  from  justice,  in  certain 
eases,  being  the  treaty  of  the  9th  of  August,  1842,  Lord  Napier,  accredited  to  the 
government  of  the  United  States  as  envoy  extraordinary  and  minister  plenipo- 
tentiary of  Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  has  made  application  to  me  for  the  arrest  of  Patrick  Bannon,  charged 
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2.   Opinions  of  Executive  Officers. 

§  289.  Views  prior  to  Koine's  Case.  —  The  opinion  uniformly 
expressed  by  the  executive  authorities  of  the  United  States 

with  the  commiasion  of  the  crime  of  murder,  committed  iu  Ireland,  and  alleged  to 
be  a  fugitive  from  the  justice  of  Great  Britain,  and  now  within  the  jurisdiction  of 
the  United  States  ; 

These  presents  are  therefore  to  request  the  above  named  oflBcers,  or  either  of 
them,  upon  complaint  under  oath  or  affirmation  duly  made  according  to  the  pro- 
visions of  said  act,  to  issue  a  warrant  for  the  apprehension  of  said  Patrick  Bannon, 
that  he  may  be  brought  before  said  judge  or  commissioner,  to  the  end  that  the 
evidence  of  his  criminality  may  be  heard  and  considered,  and  if  on  such  hearing 
the  evidence  be  deemed  sufficient  to  sustain  the  charge,  that  the  same  may  be 
certified,  together  with  a  copy  of  all  the  proceedings,  to  the  Secretary  of  State, 
that  a  warrant^of  extradition  may  be  issued  to  surrender  the  said  fugitive  to  the 
proper  authorities. 

In  testimony  whereof,  I  have  hereunto  signed  my  name  and  caused  the  Seal  of 
the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington,  this  24th  day  of  August,  A«  D.  1857,  and  of 

the  Independence  of  the  United  States  the  eighty-second. 

JAMES  BUCHANAN. 
By  the  President 

Lewis  Casa, 

Secretary  of  State. 

Form  adopted  in  time  of  President  Grant :  — 

Department  of  State, 
Washington,  September  16,  1809. 

To  any  Justice  of  the  Supreme  Court  of  the  United  States  ;  any  judge  of  the  dis- 
trict court  of  the  United  States  in  any  district ;  any  judge  of  the  supreme  or 
superior  court  in  any  State,  or  to  any  commissioner  specially  appointed  to  exe- 
cute the  act  of  Congress,  entitled  **  An  Act  for  giving  effect  to  certain  treaty 
stipulations  between  this  and  foreign  governments  for  the  apprehension  and 
delivery  up  of  certain  offenders,"  approved  August  12,  1848. 
Whereas,  pursuant  to  the  tenth  article  of  the  treaty  of  the  9th  of  August, 
1842,  between  the  United  States  and  Great  Britain,  Edward  Thornton,  Esq., 
accredited  to  this  government  as  envoy  extraordinary  and  minister  plenipotentiary 
of  Her  Britannic  Majesty,  has  made  application  to  this  Department  for  the  arrest 
of  Robert  Wrighton,  charged  with  the  crime  of  forgery  or  the  utterance  of  foiled 
paper,  and  alleged  to  be  a  fugitive  from  the  justice  of  Great  Britain,  and  who  is 
believed  to  be  within  the  jurisdiction  of  the  United  States ; 

And  whereas,  it  appears  proper  that  the  said  Robert  Wrighton  should  be  ap- 
prehended and  the  case  examined  in  the  mode  provided  by  the  acts  of  Congress 
aforesaid ; 

Now,  therefore,  to  the  end  that  the  above  named  officers,  or  any  of  them,  may 
cause  the  necessary  proceedings  to  be  had  in  pursuance  of  said  acts,  in  order  that 
the  evidence  of  the  criminality  of  the  said  Robert  Wrighton  may  be  heard  and 
considered,  and  if  deemed  sufficient  to  sustain  the  charge,  that  the  same  may  be 
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has  been  to  the  efiFect  that  a  mandate  is  not  essential  to  give 
the  judicial  magistrates  jurisdiction  in  extradition  cases.  In 
the  case  of  Christiana  Cochrane,  alias  Gilmour,  charged  with 
murder  in  Scotland,  the  first  case  in  which  a  requisition  was 
made  upon  the  United  States  under  the  treaty  with  Great 
Britain  of  1842,  Attorney-Greneral  Nelson,  in  an  opinion  on 
the  proper  course  of  procedure  under  the  treaty,  held  that  the 
case  must  be  judicially  examined  and  the  proceedings  be  certi- 
fied to  the  President,  before  he  could  take  any  action  in  the 
matter.  A  requisition,  he  said,  was  not  required  prior  to  the 
arrest  and  examination  of  the  fugitive,  but  only  with  a  view  to 
the  subsequent  surrender.^  This  view  was  taken  by  Mr.  Cal- 
houn, Secretary  of  State,  in  respect  to  the  first  demand  pre- 
sented under  the  treaty  with  France  of  1848.  Writing  on  that 
occasion  to  the  French  minister,  he  said  ;  — 

^^  The  language  of  the  tiflh  article,  as  quoted  above,  evidently 
involves  a  question  of  evidence,  which,  in  aK  cases,  so  far  as  the 
United  States  are  concerned,  belongs  to  the  judicial  tribunals  of  the 
country.  The  executive  department  of  the  Federal  government 
cannot  take  cognizance  of  such  questions,  nor  issue  an}''  precept  or 
warrant  in  the  nature  of  an  arrest.  All  that  it  can  rightfully  do 
under  tbc  provisions  of  the  convention,  is  to  order  the  surrender  of 
the  accused  party  when  in  actual  custody,  and  after  an  arrest  and 
commitment  by  some  court  of  competent  jurisdiction."  * 

On  July  6, 1850,  Sir  H.  Bulwer,  then  British  minister,  wrote 
to  the  Department,  asking  that  ^^  facilities  "  might  be  afforded 
to  the  officer  charged  with  the  execution  of  a  warrant  for  the 
apprehension  of  George  Bailey,  a  fugitive  from  the  justice  of 

certified,  together  with  a  copy  of  all  the  proceedings,  to  the  Secretary  of  State, 
that  a  warrant  may  issae  for  his  sarrender  pursuant  to  said  treaty,  I  certify  the 
facts  ahove  stated. 

In  testimony  whereof,  I  have  hereunto  signed  my  name  and  caused 
the  Seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  sixteenth  day  of  September, 
A.  D.  1869,  and  of  the  Independence  of  the  United  States  the  ninety- 
fourth. 

HAMILTON  FISH, 

Secretary  of  State, 
1  4  Op.  201.  Aug.  7,  1S48. 
*  Dec.  4,  1844.    MSS.  Notes,  France. 
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Great  Britain,  who  was  supposed  to  have  taken  refuge  in  New 
York.  On  July  16, 1850,  Mr.  Clajton,  then  Secretary  of  State, 
replied  — 

^^  that  proceedings  for  the  arrest  and  commitment  of  fugitive 
criminals  under  conventional  stipulations  hetween  the  United 
States  and  foreign  governments  are  instituted  in  the  State  where 
the  fugitive  is  found,  before  certain  Judicial  autliorities  designated 
in  the  act  of  Congress  of  the  12th  of  August,  1848;  which,  it 
will  be  perceived,  extends  every  necessary  facility  to  the  pursuing 
party  for  the  apprehension  of  the  alleged  criminal.  The  interven- 
tion of  this  Department  is  only  proper  after  the  examining  judge 
or  commissioner  before  whom  the  fugitive  is  brought  shall,  on  hear- 
ing the  evidence  of  criminality,  certify  to  the  Secretary  of  State 
that  it  has  been  by  him  deemed  sufficient  to  sustain  the  charge 
under  the  provisions  of  the  proper  treaty  or  convention.  The  Sec- 
retary of  State  is  then  prepared,  and  not  till  then,  to  order  such 
fugitive  criminal  to  be  delivered  up  to  such  person  as  shall  be  au- 
thorized on  the  pait  of  the  foreign  government  making  the  requisi- 
tion to  receive  and  carry  him  to  the  territones  of  such  government, 
to  be  tried  for  the  crime  of  which  tiie  fugitive  is  accused."  ^ 

A  reply  in  the  same  words  was  made  by  Mr.  Webster,  Janu- 
ary 8,  1851,  to  an  application  of  the  same  minister  for  the 
issuance  of  a  warrant  for  the  apprehension  of  George  Mat- 
thews, charged  with  forgery  in  England,  and  believed  to  have 
fled  to  the  United  States.^  While  the  case  of  Kaine  was  pend- 
ing before  the  Supreme  Court  of  the  United  States,  Mr,  Ever- 
ett, then  Secretary  of  State,  on  January  18, 1853,  in  response 
to  an  inquiry  regarding  the  treaties  with  France  and  Great 
Britain,  wrote  to  Mr,  Justice  McLean,  "  that  a  requisition 
upon  this  government  is  not  required  before  steps  shall  have 
been  taken  to  arrest  the  fugitive.  The  first  and  only  requisi- 
tion necessary  in  such  cases  ought  properly  to  be  made  after 
the  arrest  and  commitment ;  inasmuch  as  a  warrant  cannot 
issue  for  the  surrender  of  a  fugitive,  until  it  shall  have  been 
certified  to  this  Department  that  such  arrest  and  commitment 
have  been  made."  * 

1  MSS.  Noten,  6r.  Br.,  vol.  yiL  p.  255. 

«  MSS.  Notes,  Or.  Br.  *  MSS.  Dom.  Let. 
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§  240.  Opinion  of  Mr.  Cuahing.  —  In  1856  the  question  of  the 
necessity  of  a  mandate  was  again  brought  before  Attorney- 
Oeneral  Gushing,  in  the  case  of  one  Wetherwax,  who  was 
committed  for  surrender  on  a  charge  of  murder  in  Canada  by 
a  county  judge  of  the  State  of  New  York,  without  any  prior 
executive  authorization.  Mr.  Gushing  advised,  in  accordance 
with  the  opinion  expressed  by  him  in  Calder's  case,  that  such 
authorization  was  unnecessary,  and  that  its  absence  was  not  a 
ground  for  refusing  to  act  upon  the  proceedings  which  were 
certified  by  the  judge.^ 

§  241.  iBsnance  sospended  in  Tyler's  Case.  —  In  1858,  the 
practice  of  issuing  mandates  was  suspended  in  consequence  of 
an  opinion  given  by  Attorney-General  Black  in  the  case  of 
William  Tyler,  whose  extradition  was  demanded  by  the 
British  government  on  a  charge  of  murder.  When  the  de- 
mand was  made,  Tyler  was  under  arrest  in  Michigan  for  an 
offence  committed  against  the  laws  of  that  State,  and  the 
British  minister  requested  that  a  warrant  be  issued  to  au- 
thorize his  examination  on  the  charge  of  murder  in  Ganada. 
The  matter  was  referred  by  Mr.  Gass,  then  Secretary  of  State, 
to  Attorney-General  Black,  who,  after  reviewing  the  origin  of 
the  practice  of  issuing  mandates,  and  the  act  of  Gongress  of 
1848,  advised  that  the  executive  should  not  interfere.^  The 
mandate  was  accordingly  refused. 

^  <<  That  judge,"  said  Mr.  Gushing,  **itis  true,  has  taken  jurisdiction  volun- 
tarily, that  is,  without  the  previous  issue  of  the  mandate  of  the  United  States, 
the  practice  of  issuing  which  commenced  in  the  case  of  Calder.  The  rule  was 
adopted  on  my  advice,  not  in  the  belief  that  such  a  mandate  is  necessary,  but  be- 
cause of  certain  opinions  expressed  by  Mr.  Justice  Nelson,  of  the  Supreme  Court, 
and  impliedly  concurred  in  by  two  of  his  associates,  in  the  much  debated  case  of 
Thomas  Kaine.  {I7i  re  Eaine,  14  How.  lOS.)  .  .  .  But,  when  the  demanding 
government  should  see  fit  to  proceed  without  such  preparatory  mandate  of  the 
President,  or  any  special  circumstances  of  the  case  might  render  such  a  course 
requisite,  it  was  my  opinion  then,  and  is  now,  that,  other  conditions  of  treaty  and 
statute  being  fulfiUed,  extradition  might  lawfully  be  granted  by  the  Secretary  of 
State."    8  Op.  240  ;  Dec.  18,  1856. 

*  "  It  seems  to  have  been  a  question  of  mncb  doobt  whether  proceedings  for 
surrendering  fugitives  from  the  justice  of  foreign  countries  could  or  ought  to  be 
commenced  without  a  warrant  being  first  issued  by  the  Department  of  State. 
The  act  of  Congress  does  not  require  nor  authorize  the  issuing  of  any  warrant 
by  yon  until  the  facta  of  the  case  are  judicially  ascertained  and  certified.    Thia  ia 
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On  May  8,  1862,  the  Chevalier  Hiilsemann,  then  Austrian 
minister,  submitted  various  documentary  proofs  to  the  Depart- 
ment of  State,  and  requested  a  warraut  for  the  arrest  of  John 
Kronfuss,  charged  with  forgery  in  Austria,  who  had  fled  to 
the  United  States  and  was  then  living  in  the  city  of  Chicago* 
On  the  same  day  Mr.  Seward  replied,  declining  to  issue  such 
a  warrant,  on  the  ground  that  it  was  unnecessary.^ 

§  242.  Issuance  again  snapandad  in  1886.  —  Some  years  after 
Tyler's  case,  mandates  were  from  time  to  time  again  issued. 
But,  in  1886  the  Department  of  State  ceased  altogether  to 
issue  mandates,  except  in  cases  in  which  the  treaties  make 
provision  for  them.  This  decision  is  based  upon  the  ground 
that  the  provisions  of  section  5270  of  the  Revised  Statutes  of 

the  construction  which  the  stutate  has  receired  from  the  Sapreme  Court.  In 
Kaine's  case  (14  Howai'd's  Reports,  106X  the  court  declared  that  graye  objections 
existed  to  any  executive  interference  until  after  the  judicial  action,  authorized 
by  the  act  of  Congress,  had  taken  place.  In  Calder's  case,  an  executire  mandate 
was  issued  to  certain  judges  and  magistrates  requiring  them  to  proceed.  This 
was  not  only  a  departure  from  the  pre-existing  practice,  but  without  sanction 
from  the  treaty,  the  act  of  Congress,  or  any  judicial  construction  of  either.  The 
steps  already  taken  to  prevent  the  escape  of  Tyler  [a  warrant  for  his  arrest  had 
been  issued  by  a  commissioner]  and  to  guard  against  a  failure  of  justice,  are  legal, 
and  can  hardly  fail  to  be  effective.  Under  the  warrant  heretofore  issued,  he  will 
be  detained  and  examined,  and  the  case  fully  considered  by  the  proper  tribunal. 
When  the  judicial  proceeding  is  transmitted  to  you,  according  to  the  act  of  Con- 
gress, yon  will  be  required  to  determine  whether  or  not  a  warrant  for  his  extradi- 
tion shall  be  issned.  But  until  then,  I  think  it  is  not  your  duty  to  interfere  with 
the  business."    9  Op.  879  ;  July  28,  1859." 

^  "  The  undersigned  has  the  honor  to  inform  the  Chevalier  HUlsemann  that  a 
warrant  from  the  President  for  the  arrest  of  the  party  charged  with  the  crime  is 
not  believed  to  be  necessary.  It  is  suggested  that  the  proper  course  to  be  pursued 
is,  perhaps,  for  the  Chevalier  Hiilsemann,  through  the  consul  of  Austria  at 
Chicago,  to  apply  to  a  lawyer  there  to  make  complaint  before  one  of  the  magistrates 
mentioned  in  the  act  of  Congress  approved  12th  August,  1848^  a  copy  of  which 
is  enclosed.  The  magistrate  will  then,  it  is  presumed,  or  upon  the  exhibition  of 
the  paper  required  by  the  act  approved  22d  June,  1860,  issue  his  warrant  for  the 
arrest  of  the  person  complained  against,  and  if  he  should  deem  the  proof  sufficient 
pursuant  to  the  treaty  and  the  act  of  Congress  aforesaid,  he  will  transmit  a  certi- 
ficate of  the  fact  to  this  Department,  which  will  then  issue  its  wan*ant  for  the  de- 
livery of  the  prisoner  to  the  person  authorized  by  the  government  of  His  Imperial 
Royal  Majesty  to  receive  him.  It  is  desirable  that  the  person  should  be  men- 
tioned, in  order  that  his  name  may  be  inserted  in  the  warrant.  The  papers  which 
accompanied  the  Chevalier  Hiilsemann*s  notes  are,  accordingly  herewith  returned." 
MSS.  Notes,  Austria. 
VOL.  1. — 24 
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the  United  States  are  sufficient,  in  the  absence  of  any  con- 
flicting conventional  requirement,  to  authorize  the  arrest  and 
examination  of  fugitives,  without  any  action  on  the  part  of  the 
executive.^  This  view  was  warranted  by  the  judicial  decisions 
rendered  up  to  that  time,  and  subsequent  decisions  have  con- 
firmed it. 

8.  Decisions  of  the  Courts. 

§  243.  Praotlca  of  iffagiatrates.  —  While  Chancellor  Kent  and 
Chief  Justice  Tilghman  in  the  cases  of  Washburn  and  Short, 
respectively,  differed  in  opinion  as  to  the  international  obliga- 
tion of  extradition,  they  both  Agreed  that,  whenever  the  prac- 
tice of  delivering  up  fugitives  prevailed,  the  judicial  magis- 
.trates  might  issue  warrants  of  arrest,  of  their  own  accord,  on 
proper  evidence,  in  order  the  more  effectually  to  accomplish 
the  intent  of  the  government,  by  preventing  the  escape  of 
the  criminal.^  This  view  was  maintained  by  judicial  magis- 
trates under  the  treaty  of  1842  with  Great  Britain,  until 
the  case  of  Kaine,  ten  years  later.^  The  decision  of  Mr. 
Justice  Nelson  in  that  case  unsettled  the  practice,  but  did 
not  destroy  it;  for  the  judicial  magistrates  continued  after 
1852  to  issue  warrants  of  arrest  as  before  without  any  ex- 
ecutive authorization.  Under  the  treaty  with  France,  the 
first  mandate  was  issued  in  the  case  of  Sucillon,  June 
18,  1855.  Up  to  that  time  five  warrants  of  surrender  were 
issued  without  any  previous  mandate.  Under  the  treaties 
with  the  German  states  mandates  were  sometimes  issued, 
but  frequently  criminals  were  arrested  and  surrendered  with- 
out any.  From  1876  until  1884,  ten  warrants  of  surrender 
were  issued  under  those  treaties,  but  no  mandate.  From 
1884  to  1888,  there  were  twenty-four  warrants  of  surrender 
under  the  German  treaties,  and  only  three  mandates.  Under 
the  treaty  with  Great  Britain,  there  were  twelve  warrants  of 

1  Mr.  Bayard,  Sec  of  StutP^  to  Count  d*Arschot,  Aug.  2,  1886  ;  MSS.  NotM, 
Belgium.  Same  to  Sir  L.  S.  S.  West,  Feb.  16,  1886  ;  MSS.  Notes,  Gr.  Br. 
Same  to  Mr.  de  Weckherlin,  Jnne  25,  1886  ;  MSS.  Notes,  Netherlands.  Same 
to  Qerroan  minister,  Aug.  16,  1886  ;  MSS.  Notes,  Ger.  Same  to  Swedish  au<l 
Nor.  Min.,  July  20,  1886  ;  MSS.  Notes,  Sw.  and  Nor. 

«  Supra,  §  11.  •  Supra,  §  236. 
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surrender  from  1843  until  1858,  without  any  previous  man- 
date. From  1854  until  1857  there  were  four  warrants  of  sur- 
render and  only  two  mandates.  From  June,  1858,  until  Janu- 
ary, 1866,  there  were  thirteen  warrants  of  surrender,  and  no 
mandate.  From  January,  1866,  until  1886  warrants  of  sur- 
render were  sometimes  issued  with  and  sometimes  without 
mandates.  From  November,  1887,  until  the  close  of  1888 
there  were  seventeen  warrants  of  surrender,  and  no  mandate. 

§  244.  Case  of  MuUar.  —  The  first  case  after  that  of  Kainc 
in  which  the  necessity  of  a  mandate  was  discussed  is  that  of 
Traugott  Muller,  before  Judge  Gadwalader,  in  the  United 
States  district  court  at  Philadelphia,  in  1868.  Muller  was 
arrested  on  a  warrant  issued  by  Judge  Gadwalader,  July  10, 
1863,  upon  a  complaint  on  oath  by  the  Saxon  consul.  In  the 
course  of  the  proceedings,  counsel  for  tlie  Saxon  government 
offered  in  evidence  an  executive  mandate  bearing  date  July 
11.  The  court,  observing  that  the  date  of  the  document  was 
posterior  to  that  of  the  warrant  of  arrest,  refused  to  admit  the 
mandate,  but  proceeded  with  the  case  and  committed  the  pris- 
oner to  await  the  action  of  the  executive.* 

§  245.  Cases  of  Henrloh  and  Fares.  —  The  question  was  next 
discussed  in  the  case  of  Henrich,  in  1867,  which,  like  the  pre- 
ceding case,  arose  under  the  treaty  between  Prussia  and  other 
states  of  1852.  In  the  case  of  Henrich,  Judge  Shipman,  sit- 
ting in  the  circuit  court  of  the  United  States  for  the  Southern 
District  of  New  York,  stated,  with  the  concurrence  of  Mr. 
Justice  Nelson  and  Judge  Blatchford,  that  ^^  it  would  seem  in- 
dispensable that  a  demand  for  the  surrender  of  the  fugitive 
should  be  first  made  upon  the  executive  authorities  of  the 
government,  and  a  mandate  of  the  President  be  obtained,  be- 
fore the  judiciary  is  called  upon  to  act;"  and  that,  "at  all 
events  this  would  be  better  practice,  and  one  in  keeping  with 
the  dignity  to  be  observed  between  nations,  in  such  delicate  and 
important  transactions."  In  support  of  this  opinion,  Judge 
Shipman  cited  the  opinion  of  Mr.  Justice  Nelson  in  Ex  parte 
Eaine.^    But  in  the  case  of  Henrich,  a  mandate  had  actually 

1  CaJie  of  Traugott  Mailer,  5  Phila.  Rep.  289. 
'  Snpra,  §  286. 
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been  obtained^  bo  th&t  the  opinion  of  Judge  Skipman  as  to  the 
necessity  of  such  a  document  was  obiter}  In  the  case  of 
Farezy  under  the  treaty  with  Switzerland  of  1850,  which  was 
before  Judge  Blatchford  on  habeas  corpus^  it  was  again  held, 
on  the  strength  of  the  cases  of  Kaine  and  Henrich,  that  a 
mandate  was  necessary.^ 

§  246.  Case  of  Robs.  —  In  the  same  year,  Judge  Leavitt,  of 
the  United  States  district  court  for  the  Southern  District  of 
Ohio,  held  that  a  mandate  was  unnecessary.  This  was  in  the 
case  of  Patrick  Ross,  who  was  arrested  on  a  warrant  issued 
by  Judge  Leavitt,  upon  a  complaint  on  oath  made  by  the 
British  consul  in  New  York,  before  a  commissioner  there,  char- 
ging Ross  with  murder  in  Ireland.  It  was  objected  that  the 
warrant  was  improperly  issued,  no  previous  mandate  having 
been  obtained.  Judge  Leavitt,  after  full  consideration  of  the 
treaty  and  the  act  of  1848,  overruled  the  objection  and  pro- 
ceeded with  the  examination.^ 

§  247.  Case  of  MacdonneU.  —The  question  was  again  raised 
in  the  circuit  court  for  the  Southern  District  of  New  York 
(second  circuit)  in  the  case  of  MacdonneU,  in  April,  1878.  In 
that  case  a  mandate  was  obtained,  but  it  was  objected  that  it 
was  defective  in  form.  Mr.  Justice  Nelson  had  then  ceased 
to  be  the  presiding  judge  of  the  circuit,  having  resigned  his 
place  on  the  Supreme  Bench.  Judge  Woodruff,  before  whom 
the  case  came,  held  that  the  mandate  was  sufficient.  Never- 
theless in  announcing  his  decision,  he  traced  the  history  of 
the  controversy  and  questioned  the  necessity  of  such  a 
document.^ 

1  5  Blatchf.  414.  «  In  re  Farez,  7  Blatchf.  35. 

*  Ex  parte  Boss,  2  Bond,  252.  Judge  Leavitt  said :  "  After  a  carefal  inyesti- 
gation  of  the  case,  I  can  perceive  no  ground  for  the  conclusion  that  there  must  be 
authority  from  the  executive  department  of  our  government  to  enable  the  judge, 
magistrate,  or  commissioner  to  issue  a  warrant  for  the  arrest  of  the  alleged  fugitive. 
Neither  the  treaty  nor  the  statute  contains  such  a  requisition.  On  the  contrary, 
the  power  is  plainly  conferred,  and  it  is  made  the  express  duty  of  the  judge,  or 
other  officer,  on  a  complaint  made  on  oath,  as  required  by  the  treaty  and  the  stat- 
ute, to  issue  a  warrant,  and  cause  the  alleged  fugitive  to  be  brought  before  them." 

Objections  were  made  to  the  documentary  proofs  and  overruled.  The  prisoner 
out  his  throat  and  died,  pending  a  further  hearing  of  the  case. 

*  In  re  MacdonneU,   11   Blatchf.  79.     Judge  Woodruff  said  that  the  two 


MAimATE.  873 

§  248.  Case  of  Kelley.  —  Before  the  question  arose  again 
in  the  second  circuit,  it  was  considered  by  Judge  Lowell,  of 
the  United  States  district  court  for  the  District  of  Massachu- 
setts, in  the  case  of  Peter  Eellej,  who  was  arrested  on  a  war* 
rant  issued  by  Judge  Lowell  upon  a  complaint  of  the  British 
consul  on  oath,  charging  Kelley  with  murder  on  a  British 
vessel  on  the  high  seas.  No  mandate  was  obtained  and  Judge 
Lowell  held  that  none  was  required.  In  making  his  decision 
he  laid  much  emphasis  upon  the  then  recent  case  of  Carl 
Vogt,  in  which  the  President  reviewed  the  decision  of  Judge 
Blatchford,  committing  the  prisoner,  and  refused  to  issue  a 
warrant  of  surrender.  This  practice,  Judge  Lowell  said, 
really  reconciled  the  opinions  of  both  the  majority  and  the 
minority  of  the  Supreme  Court  in  Kaine's  case,  ^^  the  former 
of  whom  insisted  upon  the  impropriety  of  the  judges  obtain- 
ing leave  to  try  a  case  irom  the  executive,  and  the  latter  the 
danger  of  such  a  case  being  considered  one  of  purely  judicial 
cognizance."  ^ 

§  249.  Case  of  Thomas.  — The  question  of  the  mandate  was 
again  discussed  in  the  second  circuit  in  November,  1874,  in 
the  case  of  Hermann  Thomas,  a  fugitive  from  the  justice  of 

caaes  of  Henrich,  decided  by  Jadge  Shipman,  and  of  Farez,  decided  by  Jndge 
Blatchford,  were  placed  distinctly  apon  the  aathority  of  Judge  Nelson's  decision 
in  the  case  of  Kaine,  "  so  that  it  may  properly  be  said  that  this  claim  on  behalf 
of  the  prisoner  rests  on  that  opinion,  supported  by  the  concurrence  of  Chief  Jus- 
tice Taney  and  Justice  Daniel,  and  disaffirmed  by  Justices  Catron,  McLean, 
Wayne,  and  Qrier,  and  the  opinions  and  practice  of  the  district  judges.  I  adrert 
to  Uiese  particulars  for  the  purpose  of  bringing  together,  in  brief,  the  history  of 
the  subject,  and  of  stating  the  extent  of  the  authority  in  this  circuit,  upon  which 
the  proposition  uiged  on  behalf  of  the  prisoner  rests.  What  has  been  the  ruling 
or  practice  on  this  subject  in  other  circuits  of  the  United  States,  counsel  hare  not 
adTised  me  by  reference  to  any  cases  there  decided." 

1  9  Am.  Law  Beriew,  167  (Oct  1874),.  Judge  Lowell  announced  his  conclu- 
sions in  regard  to  the  practice  of  obtaining  a  mandate  as  follows :  "  Considering 
the  strong  reasons,,  as  well  as  the  great  preponderance  of  authority  against  the 
practice,  —  a  preponderance  which  I  find  in  the  treaty  itself,  in  the  statute,  and 
in  the  opinions  of  the  greater  number  of  judges  who  have  considered  the  ques- 
tion, —  and  further,  that  the  reasons  in  its  favor  have  lost  their  force  in  the  pres- 
ent practice  of  the  State  Department,  I  feel  constrained  to  refuse  to  establish  it 
in  this  district." 

This  decision  Judge  Lowell  affirmed  in  Inr$  Dngau,  2  Iiowell,  S67,  December, 
1874,  also  under  the  treaty  with  Great  Britain. 
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Bavaria.  The  cstse  was  brought  before  Judge  Blatchford,  in 
the  circuit  court,  on  a  writ  of  habeas  corpus.  Thomas  was 
arrested  on  a  warrant  issued  bj  a  commissioner  September  2, 
1874.  A  mandate  was  obtained,  but  not  until  September  8, 
and  it  was  contended  that  the  commissioner  had  no  jurisdic- 
tion to  issue  the  warrant  of  arrest.  Judge  Blatchford  re- 
viewed the  decisions  and  opinions  on  the  poiut  in  the  cases  of 
Kaine,  Henrich,  Farez,  Macdonnell,  Boss,  and  Eellej,  and 
held  that  no  mandate  was  required,  thus  reversing  the  prac- 
tice which  was  introduced  in  the  second  circuit  in  the  case  of 
Kaine,  but  which  was  never  closely  observed.^  This  decision 
has  siuce  been  followed  in  that  circuit.^ 

§  250.  Case  of  Van  Hoven.  —  In  1876  the  question  arose  in 
the  eighth  circuit,  in  the  case  of  Van  Hoven.  This  case  was 
under  the  treaty  with  Belgium  of  1874,  since  superseded, 
which  provided  that  upon  a  requisition,  accompanied  with 
certain  documents,  "  the  President  of  the  United  States  .  .  . 
may  then  issue  a  warrant  for  the  apprehtosion  of  the  fugitive, 
in  order  that  he  may  be  brought  before  the  proper  judicial 
authority  for  examination.''  A  mandate  had  in  fact  been  ob- 
tained, but  it  was  objected  that  it  was  not  sufficient  in  form. 
Judge  Nelson,  of  the  United  States  district  court  of  Minne- 
sota, before  whom  the  case  was  first  brought  in  the  circuit 
court  on  habeas  corpus^  overruled  the  objection,  but  expressed 
the  opinion,  obiter^  that  in  all  cases  a  mandate  was  essential.^ 

1  In  re  Thomas,  12  Blatchf.  870.  After  referring  to  all  the  reported  decifdons, 
Judge  Blatchford  said :  "  Without  recapitulating  the  grounds  taken  in  the  various 
opinions  referred  to,  as  reasons  for  holding  that  a  prior  mandate  is  not  made  a 
prerequisite,  by  any  act  of  Congress,  to  the  issuing,  by  a  magistrate,  of  a  warrant 
for  the  arrest  of  a  fugitive  whose  extradition  is  sought,  and  is  not  such  a  pre- 
requisite, except  where  made  so  by  the  treaty,  I  am  prepared  to  say  that,  so  far 
as  my  own  action  is  concerned,  it  is  not,  for  the  purposes  of  the  present  case,  or 
of  future  like  cases  (that  is,  cases  where  the  treaty  does  not  require  a  previous 
mandate)  to  be  regarded  as  the  law,  that  the  issuing  of  an  executive  mandate,  in 
a  case  of  extradition,  is  a  prerequisite  to  the  entertaining  of  proceedings,  and  the 
issuing  of  a  warrant  of  arrest,  by  a  magi^ttrate.  I  am  further  authorized  to  say 
that  I  have  consulted  with  the  circuit  judge  (Judge  Woodruff)  on  the  subject, 
and  submitted  these  views  to  him,  and  he  concurs  in  them  as  an  expression  also 
of  his  own  views"  (p.  879). 

'  Castro  V.  De  Uriarte,  16  Fed.  Bep.  93. 

•  JBb  ftarU  Van  Hoven,  4  Dillon  C.  C.  411. 
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The  decision  of  Judge  Nelson  as  to  the  sufficiency  of  the  man- 
date was  subsequently  affirmed  by  Judge  Dillon,  the  circuit 
judge,  in  a  subsequent  habeas  corpus  proceeding.  But  he  ex- 
pressed no  opinion  as  to  the  general  necessity  of  a  mandate.^ 

§  251.  Case  of  Herrea.  — This  question  was  finally  decided 
in  the  eighth  circuit  in  the  case  of  Herres,  in  1887.  The  case 
was  brought  on  habeas  corpus  before  Judge  Nelson,  of  the 
district  court,  who  adhered  to  the  opinion  that  a  mandate  was 
necessary,  citing  the  opinion  of  Mr.  Justice  Nelson  in  Kaine's 
case  before  the  Supreme  Court,  and  ordered  the  prisoner's 
discharge.^  The  case  was  then  brought  on  appeal  before 
Judge  Brewer,  of  the  circuit  court,  who  reversed  the  decision 
of  Judge  Nelson,  and  held  that  a  mandate  was  not  required, 
for  the  following  reasons :  — 

^^  If*irst  The  act  itself  makes  no  express  provision  for  such  a  ;  ( 
mandate.  Second.  No  extradition  can  be  consummated  without  y\ 
the  intervention  of  the  executive  in  the  last  instance.  It  would  ( 
seem,  therefore,  superfluous  to  compel  the  executive  both  to  initiate  \ 
and  to  consummate  the  proceedings.  TlUrd.  The  general  trend, 
as  I  take  it,  of  the  decisions  in  the  circuit  courts,  is  against  the 
necessity  for  such  a  mandate.  Fourth,  Insisting  upon  it  will 
often  defeat  the  very  purposes  of  the  extradition,  in  that  the  fugi- 
tive is  warned  or  notified  of  the  proceeding,  and  may  escape  to 
some  other  place."* 

§  252.  Case  of  Bauson.  —  If,  in  view  of  the  decisions  above 
cited,  any  doubt  had  remained  as  to  the  jurisdiction  of  the 
judicial  magistrates  to  issue  warrants  of  arrest  without  prior 
executive  authorization,  in  cases  arising  nnder  treaties  in 
which  no  provision  for  an  executive  warrant  is  made,  it  would 
have  been  removed  by  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Benson  v.  McMahon,^  decided 
May  14, 1888.  The  appellant,  Benson,  was  charged  with  for- 
gery in  Mexico,  under  the  treaty  with  that  country  of  1861, 
which  contains  no  stipulation  in  respect  to  an  executive  war- 

1  ExparU  Van  Hoven,  4  Dmon  C.  G.  415. 

*  In  re  Herrea,  82  Fed.  Bep.  588. 
^  Inrt  Herres,  83  Fed.  Bep.  165  ;  Dec.  16,  1887. 

•  127  U.  S.  457. 
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rant  or  mandate.  An  application  for  such  a  mandate,  made 
by  the  Mexican  minister  in  December,  1886,  was  accordingly 
refused,  and  tlie  fugitive  was  arrested  on  a  warrant  issued  by 
Mr.  Lyman,  a  commissioner  in  New  York  City,  solely  upon 
the  complaint  of  the  Mexican  consul.  The  commissioner  after 
hearing  the  evidence  committed  the  prisoner  to  await  the 
action  of  the  executive.  A  writ  of  habeas  corpus  was  then 
obtained  from  the  circuit  court,  second  circuit,  which,  after 
hearing  the  writ,  remanded  the  prisoner  into  custody.  From 
the  judgment  of  the  circuit  court  an  appeal  was  taken  to  the 
Supreme  Court  of  the  United  States.  The  judgment  of  this 
tribunal,  which  was  delivered  by  Mr.  Justice  Miller,  was 
unanimous.  The  learned  justice  observed  that  the  proceeding 
was  instituted  under  section  5270  of  the  Revised  Statutes, 
which  he 'quoted.     He  then  said:  — 

'^  There  is  no  evidence  in  this  record,  at  least  there  is  no  copy, 
of  any  demand  or  requisition  made  by  the  Mexican  authorities 
upon  our  government  for  the  extradition  of  this  prisoner.  The 
proceedings,  therefore,  up  to  this  time  rest  upon  the  initiative 
authorized  bj'  the  statutes  upon  that  subject,  the  Mexican  govern* 
ment,  however,  being  represented  by  counsel,  and  the  correspond- 
ence with  its  officers  which  was  introduced  into  the  record  showing 
their  interest  in  the  matter  and  their  purpose  to  have  this  prisoner 
brought  to  that  country  for  trial. 

'^The  treat}'  under  which  this  right  to  arrest  the  prisoner  and 
detain  him  for  extradition  is  asserted  was  concluded  at  Mexico, 
December  11,  1861,  and  proclaimed  by  the  President  of  the  United 
States  June  20,  1862  (12  Stat  1199).  It  has  the  usual  provisions, 
that  the  contracting  parties  shall,  on  requisitions  made  in  their 
name,  deliver  up  to  justice  persons  who,  being  accused  of  the  crimes 
enumerated  in  aiticle  8,  committed  within  the  jurisdiction  of  the 
requiring  party,  shall  seek  an  asylum,  or  shall  be  found  within  the 
territories  of  the  other." 

Then  follows  a  quotation  of  the  list  of  crimes  enumerated 
in  article  3 ;  and  the  opinion  proceeds  as  follows :  — 

^^  As  the  case  appears  before  us,  on  the  transcript  of  the  evi- 
dence produced  before  Commissioner  Lyman,  and  before  the  circuit 
court  on  the  writ  of  habeas  corpus,  it  is  considerably  confused,  but 
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vety  Ml  and  elaborate.  Several  questions  in  regard  to  the  intro- 
daction  of  evidence,  which  were  raised  before  the  commissioner, 
some  of  them  concerning  the  suffidenc}'  of  the  authentication  of 
papers  and  depositions  taken  in  Mexico,  and  as  to  the  testimony  of 
persons  supposed  to  be  expert  in  the  law  of  that  country  regarding 
the  subject,  are  found  in  the  record,  which  we  do  not  think  require 
notice  here.  The  writ  of  haJbecta  corpus^  directed  to  the  marshal  of 
the  Southern  District  of  New  York,  does  not  operate  as  a  writ  of 
error,  and  many  of  the  onlera  and  decisions  made  bj-  the  commis- 
sioner at  the  hearing  which  took  place  before  him  become  unim- 
portant in  the  examination  of  the  sufficiency  of  the  proceedings 
under  which  he  oixlered  the  prisoner  into  custody.  The  main  ques- 
tion to  be  considered  upon  such  a  writ  of  habecu  corpua  must  be : 
Had  the  commissioner  jurisdiction  to  hear  and  decide  upon  the 
complaint  made  by  the  Mexican  consul ;  and  also,  was  there  suffi- 
cient legal  ground  for  his  action  in  committing  the  prisoner  to 
await  the  requisition  of  the  Mexican  authorities? 

^'In  regard  to  the  jurisdiction  of  the  commissioner  to  hear  the 
complaint  no  doubt  can  be  entertained/' 

And  after  a  full  examination  of  the  case  the  judgment  of 
the  Supreme  Court  was  concluded  as  follows :  ^^  We  are  of 
opinion  that  the  decision  of  Commissioner  Lyman,  committing 
the  prisoner  to  the  custody  of  the  marshal  to  await  the  requi- 
sition of  the  Mexican  government,  was  justified,  and  the 
judgment  of  the  circuit  court  dismissing  the  writ  of  habeas 
carptis  is  accordingly  affirmed.'' 

4.  Treaty  Provisions. 

§  2/>8.  Special  Btipniations.  —  The  decision  in  the  case  of 
Benson  may  be  regarded  as  putting  at  rest  the  controversy  as 
to  the  necessity  of  a  mandate,  where  the  treaty  makes  no  pro- 
vision for  it.  The  first  stipulation  on  the  subject  is  found  in 
the  treaty  with  Italy  of  1868,  which  contains  (art.  5)  the  fol- 
lowing provision :  — 

^^  Requisitions  for  the  surrender  of  Aigitives  fh>m  justice  shall  be 
made  by  the  respective  diplomatic  agents  of  the  contracting  parties, 
or  in  the  event  of  the  absence  of  these  from  the  country  or  its  seat 
of  government,  they  may  be  made  by  superior  consular  officers. 
If  the  person  whose  extradition  may  be  asked  for  shall  have  been 
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convicted  of  a  crime,  a  copy  of  the  Bentenoe  of  the  court  in  which 
he  may  have  been  convicted,  authenticated  under  its  seal,  and  an 
attestation  of  the  official  character  of  the  judge  by  the  proper  exec- 
utive authority,  and  of  the  latter  by  the  minister  or  consul  of  the 
United  States  or  of  Italy,  respectively,  shall  accompany  the  requi- 
sition. When,  however,  the  fhgitive  shall  have  been  merely  charged 
with  crime,  a  duly  authenticated  copj'  of  the  warrant  for  his  arrest 
in  the  country  where  the  crime  may  have  been  committed,  or  of 
the  depositions  upon  which  such  warrant  may  have  been  issued, 
must  accompauy  the  requisition  as  aforesaid.  The  President  of 
the  United  States,  or  the  proper  executive  authority  in  Italy,  ma}^ 
then  issue  a  warrant  for  the  apprehension  of  the  fugitive,  in  order 
that  he  may  be  brought  before  the  proper  judicial  authority  for  ex- 
amination. If  it  should  then  be  decided  that,  according  to  law  and 
the  evidence,  the  extradition  is  due  pursuant  to  the  treaty,  the  fu- 
gitive  may  be  given  up  according  to  the  forms  prescribed  in  such 
cases." 

Similar  provisions  are  found  in  the  treaty  with  Nicaragua, 
1870 ;  Salvador,  1870  ;  Ottoman  Porte,  1874 ;  Belgium,  1882. 
The  treaty  with  Ecuador,  1872,  is  substantially  the  same,  ex- 
cept that  it  provides  that  where  the  requisition  transmits  a 
warrant  of  arrest,  such  warrant  must  be  accompanied  with 
'^  any  evidence  in  writing  "  on  which  it  may  have  been  issued. 
The  treaty  with  Luxemburg,  1883,  is  the  same  as  that  witli 
Italy,  except  that  it  provides  that  the  requisition  ^^  shall 
always  be  made  through  a  diplomatic  channel.''  The  eleventh 
article  of  the  treaty  with  the  Netherlands,  1887,  contains  sub- 
stantially the  same  stipulations  as  those  above  quoted  from 
the  treaty  with  Italy  of  1868,  except  that  it  does  not  contain 
any  provision  for  the  attestation  of  the  official  character  of 
the  authorities  of  the  one  country  by  the  minister  or  consuls 
of  the  other,  or  for  the  issuance  of  an  executive  mandate. 
Provision  for  the  latter,  however,  is  found  in  the  twelfth 
article,  which  reads  as  follows:  — 

• 

*^  It  shall  be  lawfhl  for  any  competent  judicial  authority  of  the 
United  States  of  America,  upon  production  of  a  certificate  issued 
by  the  Secretary  of  State  that  request  has  been  made  by  the  Gov- 
ernment of  the  Netherlands  for  the  provisional  arrest  of  a  person 
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convicted  or  accused  of  the  commission  therein  of  a  crime  extra- 
ditable under  this  convention,  and  upon  legal  complaint  that  such 
crime  has  been  so  coiamltted,  to  issue  his  vrarrant  for  the  appre- 
hension of  such  person.  But  if  the  formal  requisition  for  surrender 
with  the  documentary  proofs  hereinbefore  prescribed  be  not  made 
as  aforesaid,  by  the  diplomatic  agent  of  the  demanding  govern- 
ment, or,  in  his  absence,  by  a  consular  officer  thereof,  within  forty 
days  from  the  date  of  the  commitment  of  the  person  convicted  or 
accused,  the  prisoner  shall  be  discharged  from  custody." 

A  reciprocal  provision  is  found  in  the  same  article  in  regard 
to  procedure  in  the  Netherlands.  By  a  treaty  concluded  in 
1882,  the  treaty  with  Italy  was  amended  as  follows :  — 

^^The  following  clause  shall  be  inserted  after  Article  Y.  of  the 
aforesaid  convention  of  March  23,  1868 :  — 

^^  Any  competent  judicial  magistrate  of  either  of  the  two  countries 
shall  be  authorized  after  the  exhibition  of  a  certificate  signed  by 
the  Minister  of  Foreign  AfTaira  [of  Italy]  or  the  Secretary  of  State 
[of  the  United  States]  attesting  that  a  requisition  has  been  made 
by  the  government  of  the  other  country*  to  secure  the  preliminary 
arrest  of  a  person  condemned  for  or  charged  with  having  therein 
committed  a  crime  for  which,  pursuant  to  this  convention,  extradi- 
tion may  be  granted,  and  on  complaint  duly  made  under  oath  by  a 
person  cognizant  of  the  fact,  or  by  a  diplomatic  or  consular  officer 
of  the  demanding  government,  being  duly  authorized  by  the  latter, 
and  attesting  that  the  aforesaid  crime  was  thus  perpetrated,  to  issue 
a  warrant  for  the  arrest  of  the  person  thus  inculpated,  to  the  end  that 
he  or  she  may  be  brought  before  the  said  magistrate,  so  that  the 
evidence  of  his  or  her  criminality  may  be  heard  and  considered ;  and 
the  person  thus  accused  and  imprisoned  shall  from  time  to  time  be 
remanded  to  prison  until  a  formal  demand  for  his  or  her  extradition 
shall  be  made  and  supported  by  evidence  as  above  provided ;  if, 
however,  the  requisition,  together  with  the  documents  above  pro- 
vided for,  shall  not  be  made,  as  required,  by  the  diplomatic  repre- 
sentative of  the  demanding  government,  or,  in  his  absence,  by  a 
consular  officer  thereof,  within  forty  days  from  the  date  of  the  arrest 
of  the  accused,  the  prisoner  shall  be  set  at  liberty." 

The  treaty  with  Spain  of  1877  (art.  9)  contains  the  follow- 
ing stipulations :  — 
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^^  The  stipolationB  of  this  convention  shall  be  applicable  to  all 
foreign  or  colonial  possessions  of  either  of  the  two  contracting 
parties. 

'^  Requisitions  for  the  surrender  of  fugitives  IVom  Justice  shall  be 
made  by  the  respective  diplomatic  agents  of  the  contracting  parties. 
In  the  event  of  the  absence  of  such  agents  from  the  country  or  its 
seat  of  government,  or  where  extradition  is  sought  fix>m  a  colonial 
possession  of  one  of  the  contracting  parties,  requisition  may  be 
made  by  superior  consular  officers. 

^*  It  shall  be  competent  for  such  representatives  or  such  superior 
consular  officers  to  ask  and  obtain  a  mandate  or  preliminary  war- 
rant of  arrest  for  the  person  whose  surrender  is  sought,  whereupon 
the  judges  and  magistrates  of  the  two  governments  shall,  respec- 
tively, have  power  and  authority,  upon  complaint  made  under  oath, 
to  issue  a  warrant  for  the  apprehension  of  the  person  charged,  in 
order  that  he  or  she  may  be  brought  before  such  judge  or  magis- 
trate, that  the  evidence  of  criminality  may  be  heard  and  considered ; 
and  if,  on  such  hearing,  the  evidence  be  deemed  sufficient  to  sus- 
tain the  charge,  it  shall  be  the  duty  of  the  examining  judge  or 
magistrate  to  certify  the  same  to  the  proper  executive  authority, 
that  a  warrant  may  issue  for  the  surrender  of  the  fhgitive. 

**'  If  the  fugitive  criminal  shall  have  been  convicted  of  the  crime 
for  which  his  surrender  is  asked,  a  copy  of  the  sentence  of  the  court 
before  which  such  conviction  took  place,  duly  authenticated,  shall 
be  produced.  If,  however,  the  fugitive  is  merely  chai^ged  with 
crime,  a  duly  authenticated  copy  of  the  warrant  of  arrest  in  the 
country  where  the  crime  was  committed,  and  of  the  depositions 
upon  which  such  warrant  ma}*  have  been  issued,  shall  be  produced, 
with  such  other  evidence  or  proof  as  may  be  deemed  competent  in 
the  case/' 

To  this  article  there  was  added,  in  1884,  the  following 
amendment :  — 

^^  After  Article  XI.  of  the  aforesaid  convention  of  January  5, 
1877,  shall  be  inserted  the  two  following  articles  : 

**Abt.  XIL — If,  when  a  person  accused  shall  have  been  ar- 
rested in  virtue  of  the  mandate  or  preliminary  warrant  of  arrest, 
issued  by  the  competent  authority  as  provided  in  Article  XI.  here- 
of, and  been  brought  before  a  judge  or  a  magistrate  to  the  end  of 
the  evidence  of  his  or  her  guilt  being  heard  and  examined  as  here- 
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inbefore  provided,  it  shall  appear  that  the  mandate  or  preliminary 
warrant  of  arrest  has  been  issued  in  pursuance  of  a  request  or  dec- 
laration received  by  telegraph  ftom  the  government  asking  for  the 
extradition,  it  shall  be  competent  for  the  judge  or  magistrate  at 
his  discretion  to  hold  the  accused  for  a  period  not  exceeding  twen- 
ty-five days,  so  that  the  demanding  government  ma}'  have  oppor- 
tunity to  lay  before  such  judge  or  magistrate  legal  evidence  of  the 
guilt  of  the  accused ;  and  if,  at  the  expiration  of  said  period  of 
twenty-five  days,  such  legal  evidence  shall  not  have  been  produced 
before  such  judge  or  magistrate,  the  person  arrested  shall  be  re- 
leased; provided  that  the  examination  of  the  charges  preferred 
against  such  accused  person  shall  not  be  actually  going  on.'' 

The  other  additional  article  relates  to  the  assistance  in 
certain  cases  to  be  given  to  the  officers  of  the  demanding 
government  by  the  officers  of  the  United  States. 

§  254.  Origin  of  Stipulation  for  Mandate.  —  The  insertion  of 

the  clause  iii  the  treaty  with  Italy  of  1868,  relative  to  man- 
dates, the  practice  of  issuing  which  had  then  been  suspended 
and  fallen  into  desuetude^  was  doubtless  due  to  the  opinion 
expressed  in  the  second  circuit,  by  Judge  Shipman,  with  the 
concurrence  of  Mr.  Justice  Nelson  and  Judge  Blatchford,  in 
the  case  of  Henrich,  in  the  preceding  year.^  The  object  of 
the  clause  was  to  fill  a  gap  which  was  then  supposed  to  exist 
not  only  in  the  treaties,  but  also  in  the  statutes  to  carry  them 
into  effect.  Following  the  treaty  with  Italy,  a  similar  clause 
was  inserted  in  several  conventions  concluded  not  long  there- 
after. Since  the  treaty  with  Spain  of  1877,  it  has  been  in- 
cluded as  an  original  provision  only  in  the  treaty  with  the 
Netherlands  of  1887.  The  treaty  with  that  country  of  1880 
did  not  contain  it.  The  clause  in  the  treaty  with  Belgium  of 
1882  is  merely  a  repetition  of  the  provision  found  in  the  treaty 
with  the  same  country  of  1874.  The  treaty  between  the  United 
States  and  Japan  of  1886,  while  containing  a  stipulation 
(art  6)  looking  to  provisional  arrest  and  detention,  includes 
no  provision  for  a  mandate.  And  it  is  safe  to  say  that  if  the 
decision  of  the  Supreme  Court  in  the  Benson  case,^  npon  the 
amplitude  of  the  provisions  of  the  statutes  to  give  the  judicial 

1  Sujyra^  §  245.  *  Supra,  {  252. 


882  EXTBADITION. 

magistrates  jurisdiction  upon  complaint  on  oath,  had  been 
rendered  prior  to  1868,  the  provision  for  a  mandate  in  the 
form  in  which  it  is  found  in  the  treaty  with  Italy  of  that  year, 
and  in  the  subsequent  treaties  for  which  it  furnished  a  model, 
would  have  been  regarded  as  at  least  superfluous,  since  the 
terms  which  it  prescribes  for  the  issuance  of  the  mandate  are 
much  less  liberal  than  those  upon  which  the  magistrates,  act- 
ing under  the  statutes,  had  theretofore  issued,  and  still  issue, 
warrants  for  the  arrest  of  fugitives  from  the  justice  of  foreign 
states. 

§  255.  Case  of  Castro  v.  Da  Uriarte.  —  The  question  whether 
the  conventional  provisions  in  regard  to  the  issuance  of  a 
mandate  render  it  a  necessary  prerequisite  to  the  institution 
of  judicial  proceedings  appears  to  have  been  decided  in  only 
one  case,  that  of  Castro  v.  De  Uriarte,^  March  30, 1883.  It 
has  been  seen  that  in  the  case  of  Thomas,  under  the  treaty 
with  Bavaria,  which  contains  no  such  provision.  Judge  Blatch- 
ford  expressly  reserved  that  question.^  In  the  case  of  Van 
Hoven,  under  the  treaty  with  Belgium  of  1874,  which  made 
provision  for  a  mandate.  Judge  Nelson  declared  that  it  was 
a  necessary  prerequisite.  But  his  opinion  in  that  regard  is 
entitled  to  little  weight  because,  in  the  first  place,  it  was  obiter^ 
a  mandate  having  actually  been  obtained  ;  and,  in  the  second 
place,  he  held  that  a  mandate  was  necessary  in  every  case. 
Judge  Dillon,  when  the  case  came  before  him,  expressed  no 
opinion  on  the  point.  The  case  of  Castro  v.  De  Uriarte  was 
an  action  for  false  imprisonment  and  malicious  prosecution 
brought  by  the  plaintiff,  an  alleged  fugitive  from  the  justice 
of  Spain,  charged  with  the  commission  of  the  crime  of  forgery 
in  Cuba,  against  the  Spanish  consul  at  New  York,  upon  whose 
complaint  on  oath,  charging  the  offence  in  question,  John  A. 
Osborn,  a  commissioner  in  extradition,  issued  a  warrant  for 
the  plaintiff's  arrest.  Although  the  treaty  contained  a  stipula- 
tion in  respect  to  a  mandate,  none  was  obtained,  and  the  initia- 
tion of  the  proceedings  rested  solely  upon  the  statutes.  On 
the  trial  Judge  Brown,  of  the  United  States  district  court  of 
the  Southern  District  of  New  York,  before  whom  the  case  was 

1  16  Fed.  Rep.  93.  «  Supra,  §  249. 
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pending,  directed  a  verdict  for  the  defendant.  Thereupon  a 
motion  was  made  on  behalf  of  the  plaintiff  for  a  new  trial  on 
the  ground  of  alleged  error  in  the  direction  of  the  court.  One 
of  the  grounds  upon  which  the  motion  was  based  was  that  the 
court  had  erred  in  holding,  at  the  trial,  that  the  warrant  of 
arrest  was  valid,  since  it  did  not  recite  any  preliminary  mandate 
and  none  was  in  fact  obtained.  Judge  Brown  said  that  in  the 
case  of  Farez,^  it  was  laid  down  that  where  such  a  preliminary 
mandate  was  ^'  made  a  prerequisite  by  the  treaty,"  it  should  be 
set  forth  upon  the  face  of  the  warrant ;  but,  in  his  opinion,  the 
treaty  with  Spain  did  not  make  such  a  mandate  a  prerequisite. 
The  11th  article  provided  that "  requisitions  for  the  surren- 
der of  fugitives  from  justice  shall  be  made  by  the  respective 
diplomatic  agents  of  the  contracting  parties,"  or,  in  their 
absence,  by  their  "  superior  consular  officers."  The  article 
further  provided  that  it  should  be  "  competent "  for  such 
representatives  or  consular  officers  to  obtain  a  preliminary 
mandate  or  warrant  of  arrest,  whereupon  the  judges  and 
magistrates  of  the  two  governments  should  respectively  have 
power  and  authority,  upon  complaint  on  oath,  to  issue  a  war- 
rant for  the  apprehension  of  the  fugitive  and  take  the  further 
proceedings  usual  in  such  cases.  The  ^^  requisition  for  sur- 
render," Judge  Brown  held,  manifestly  meant  the  application 
to  the  executive  for  the  final  warrant  of  surrender,  after  the 
judicial  examination.  In  regard  to  the  preliminary  warrant 
or  mandate,  he  held  that  the  language  of  the  treaty  was 
plainly  permissive,  and  not  obligatory,  if  other  means  were 
provided  by  law  for  obtaining  a  judicial  investigation.  Such 
means,  he  said,  were  plainly  provided  by  section  5270  of  the 
Revised  Statutes,  embodying  the  act  of  August  12,  1848,* 
which  section  was  evidently  intended  to  apply  to  treaties 
thereafter  to  be  made,  as  well  as  to  those  then  existing.^  The 
mere  fact,  said  Judge  Brown,  that  a  treaty  provided  a  mode 
of  carrying  out  its  stipulations,  in  the  absence  of  legislation, 
did  not  make  it  incompetent  for  Congress  to  pass  laws  in  aid 

1  7  BUtchf.  84,  46.  <  9  Stat,  at  Lai^,  302. 

*  The  learned  judge  here  cited  the  case  of  Van  Horen,  4  DilL  411,  414;  9upra^ 
§  250. 
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of  the  treaty,  and,  in  order  to  facilitate  the  extradition  of 
criminals,  to  dispense  with  a  part  of  the  preliminaries  to 
which  it  might  otherwise  be  necessary  for  the  foreign  govern* 
ment  to  resort.  The  procedure  provided  in  section  5270  was, 
he  said,  substantially  identical  with  that  contemplated  by  the 
treaty  with  Spain,  except  that  it  dispensed  with  any  prelimi- 
nary executive  warrant.  ^^  Had  there  been  no  law  of  Congress 
upon  the  subject,"  said  Judge  Brown,  ^^  such  an  executive 
warrant  would  have  been  necessary  in  order  to  authorize  the 
magistrate  to  proceed ;  but,  inasmuch  as  the  law  of  this 
country  expressly  authorizes  the  magistrates  to  proceed, 
*  whenever  there  is  a  treaty  or  convention  for  extradition,' 
without  reference  to  any  preliminary  executive  warrant, 
such  a  warrant  seems  to  me  clearly  unnecessary,  if  the 
demanding  government  chooses  to  avail  itself  of  the  law 
existing  outside  of  the  treaty,  and  proceed  without  the  pre- 
liminary mandate."  Judge  Brown  said  that  this  construction 
of  the  treaty  had  been  adopted  by  the  executive  department, 
as  appeared  by  an  official  letter,  which  he  quoted,  from  Mr. 
Frelinghuysen,  Secretary  of  State,  to  the  Spanish  minister,  of 
May  23,  1882.  The  motion  for  a  new  trial  was  dismissed, 
with  costs.^ 

6.   Issuance  of  Mandate. 

§  256.  Application  for  Mandate.  — Where  provision  is  made 
for  the  issuance  of  a  mandate,  the  application  for  it  is  made 

^  The  letter  of  Mr.  Frelinghuysen,  referred  to  by  Judge  Brown,  wha  addressed 
to  Se&or  Barca,  the  Spanish  minister,  in  reply  to  certain  questions  of  the  latter 
as  to  the  constmction  of  section  5270  of  the  Revised  Statutes  in  connection  with 
article  11  of  the  treaty  with  Spain  of  1877.  Judge  Brown  quotes  only  one  sen- 
tence from  the  letter.  The  whole  of  the  reply,  after  the  recital  of  the  minister's 
questions,  is  as  follows :  *'  This  provision  of  the  statutes  of  the  United  States  is 
deemed  by  this  government  to  be  in  aid  of  the  provisions  of  the  convention,  and 
the  provisions  of  article  XI.  of  the  convention  are  held  to  be  directory  only. 
Under  these  circumstances  the  warrant  of  authorization  from  the  Secretary  of 
State  is  not  considered  as  indisi)ensab1e.  It  may  often  happen  that  an  instant 
arrest  is  expedient  in  order  to  secure  the  accused  fugitive  for  examination  into 
his  criminality,  and  in  such  emergencies  the  delay  incident  to  procuring  the 
warrant  of  authorization  from  this  Department  might  defeat  the  purposes  of 
justice." 
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through  the  same  channel  as  the  requisition  for  surrender.^ 
The  provisions  of  the  treaties  on  the  subject  have  alreadjr 
been  cited.  The  competency  of  the  person  who  implies  for 
the  mandate  is  naturally  a  question  to  be  determined  bj  the 
Secretary  of  State.  Hence,  in  the  case  of  Farez,^  in  which 
objection  was  made  that  there  was  no  evidence  that  the  su- 
preme power  of  the  Swiss  Confederation  had  made  a  requisi- 
tion for  the  prisoner's  extradition.  Judge  Blatchford  said  that 
the  objection  was  cured  by  the  production  ^  of  the  mandate 
from  the  President  of  the  United  States,  which  sufficiently 
showed  that  a  demand  for  the  extradition  of  the  prisoner  had 
been  made  by  the  only  authority  which  the  government  of 
the  United  States  is  called  upon  te  recognize  as  representing 
the  Swiss  Confederation." 

§  257.  Bvldenoe  required.  —  Apart  from  any  provision  of 
treaty  on  the  subject,  it  has  ^been  the  practice  of  the  Depart- 
ment of  Stete  te  require  evidence  upon  which  to  issue  the 
mandate.  In  a  letter  of  January  15,  1868,  to  the  British* 
charge  d'affaires,  Mr.  Seward,  commenting  upon  the  practice 
in  extradition  cases,  said :  *'  The  President's  warrant  is  issued 
upon  the  request  of  the  diplomatic  I'epresentative  of  the  coun- 
try where  the  crime  may  have  been  committed.  The  note 
making  the  request  is  usually  expected  to  be  accompanied  by 
prima  facie  proof  in  writing  of  the  crime."  Such  evidence 
was  presented  by  the  British  minister  in  the  case  of  Calder, 
the  first  in  which  a  mandate  was  issued.'  In  transmitting' 
the  document,  Mr.  Marcy  referred  to  the  evidence  as  ^^  hav- 
ing in  the  President's  judgment  been  deemed  sufficient  to' 
justify  the  arrest  and  examination  of  the  said  fugitive."^ 
Upon  the  application  of  the  Prussian  minister,  accompanied' 
with  a  duly  authenticated  warrant  of  arrest  issued  in  that 
country,  Attorney-General  Gushing  advised  that  a  mandate 

^  It  is  the  practice  to  commnnicate  the  mandate  to  the  diplomatic  representa- 
tive  on  whose  reqnest  it  is  issued.  It  is  sent  by  him  to  the  place  where  the 
fugitive  may  be  found  or  supposed  to  be. 

s  Supra,  S  245. 

*  Mr.  Crampton  to  Mr.  Marcy,  Aug.  12,  1858;  MSS.  Notes,  Br.  Leg. ;  tupra, 
§287. 

^  Mr.  Marcy  to  Mr,  Crampton,  Aug.  18,  1858;  MSS.  Notes,  6r.  Br. 
VOL.  I.  —  26 
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be  issued,  saying  that  it  did  not  appear  that  the  President 
needed,  as  the  basis  of  such  action,  *^  all  the  evidence  which 
would  be  requisite  in  order  to  effect  extradition."  ^  Mr.  Gush- 
ing gave  the  same  advice  upon  an  application  of  the  French 
minister,  accompanied  with  a  mandat  cTarrSt,^  But  when  the 
Austrian  minister  asked  for  the  extradition  of  one  Maria 
Theresa  Gerk,  said  to  have  been  convicted  of  murder  in 
Hesse  Gassel,  and  submitted  with  his  requisition  a  document 
which  was  ^^  a  mere  notification  of  the  fact  that  such  a  person, 
guilty  of  such  a  crime,  has  escaped,  and  perhaps  fled  to  the 
United  States,  and  suggesting  her  extradition,  said  notifica- 
tion or  certificate  being  under  the  seal  of  the  criminal  court 
of  the  city  of  Fulda,"  Mr.  Gushing  advised  that  a  mandate 
should  not  issue.  He  held  that  there  should  have  been  ^^  an 
exemplification  of  the  record  of  the  accusation  and  conviction 
of  the  accused,"  certified  by  the  executive  authority  of  the 
Electorate.^  Where  the  papers  submitted  do  not  sustain  the 
charge,  but  tend  to  prove  another  offence  than  that  for  which 
extradition  is  asked,  the  mandate  will  be  withheld.^  On 
December  11, 1871,  a  mandate  was  issued  in  the  case  of  one 
Bitter,  charged  with  embezzlement  of  public  moneys  in  Prus- 
sia. The  requisition  did  not  state  the  Ghristian  name  of  the 
accused,  and  on  this  ground  the  mandate  was  at  first  refused ; 
but,  on  reconsideration,  the  defect  was  overlooked,  and  the 
mandate  issued  without  the  statement  of  such  name.  It  is 
necessary,  however,  that  the  requisition  should  disclose  the 
offence  with  which  the  fugitive  is  charged,  so  that  it  may  be 
seen  whether  it  comes  within  the  treaty.^  In  exceptional 
cases  a  mandate  has  been  issued  upon  a  simple  request,  stat- 
ing the  offence,  the  name  of  the  fugitive,  and  that  his  extra- 
dition was  desired,  and  without  any  evidence  to  sustain  the 

1  6  Op.  217;  Nov.  9.  1858. 
s  7  Op.  285 ;  June  18,  1855. 
*  7  Op.  6  ;  KoY.  2,  1854.     See  also  8  Op.  306,  807. 

«  Mr.  Adee,  Acting  Sec,  to  Mr.  C.  Romero,  Aug.  22,  1883 ;  M3S.  KoteSp 
Mex. 

s  Mr.  Erarta,  Sec.  of  State,  to  Spanish  minister,  Dec  16,  1879;  MSS.  Notes, 

Spain. 
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charge.  Such  was  the  case  with  the  mandate  issued  Novem- 
ber 4,  1868,  for  the  arrest  of  John  Cramer,  charged  with 
assault  with  intent  to  commit  murder  on  a  British  vessel  on 
the  high  seas ;  and  so  with  the  mandate  in  the  case  of  Luke 
Phipps,  charged  with  murder  in  Canada.  At  the  same  time 
Mr.  Frelinghujsen,  who  issued  the  latter  document,  said  that 
^'  in  the  absence  of  any  sustaining  papers  "  its  issuance  ^^  must 
be  regarded  as  exceptional."  ^  In  neither  of  these  cases  did 
the  treaty,  that  with  Great  Britain,  provide  for  a  mandate  or 
specify  the  evidence  on  which  it  should  be  issued.  This  is 
also  true  of  the  mandate  issued  August  10, 1880,  for  the  arrest 
of  Tozer  Christensen  Killde,  charged  with  robbery  in  Sweden, 
which  was  issued  on  a  request  based  upon  telegraphic  infor- 
mation. The  only  one  of  the  treaties  containing  stipulations 
for  obtaining  mandates,  which  expressly  refers  to  the  issu- 
ance of  such  a  document  on  a  request  based  upon  telegraphic 
information,  is  that  with  Spain  of  1882. 

§  258.  Conrts  wiU  not  inquire  into  Eridanoa  on  which  Man- 
data  iaanad.  —  The  courts  will  not  inquire  into  the  evidence 
upon  which  the  executive  issued  the  mandate.  This  was  held 
by  Judge  Blatchford  in  the  case  of  Farez,^  in  which  it  was 
objected  that  the  charge  set  forth  in  the  complaint  was  subse- 
quent in  date  to  that  set  forth  in  the  mandate  of  the  President, 
and  that,  therefore,  the  charge  before  the  Commissioner  was 
another  and  a  different  one  from  that  set  forth  in  the  man- 
date. The  objection  was  overruled.  The  mandate  bore  date 
December  9, 1869.  The  ofiFences  alleged  in  the  complaint  were 
committed  sometime  in  August,  1869.  Judge  Blatchford  said 
that  the  court  could  ^^  ia  no  manner  examine  into  the  question 
as  to  the  evidence ''  on  which  the  President  came  to  the  con- 
clusion that  Farez  was  charged  with  forgery.  ^*  The  evidence 
that  was  placed  before  the  President  is  something  with  which 
this  court  has  nothing  to  do.  .  .  .  The  mandate  authorizes  an 
arrest  for  forgery,  and  the  o£fence  of  forgery  is  the  offence  set 
forth  in  the  complaint  and  the  warrant  of  arrest."    This  doo- 

1  Mr.  Frelingbayaen  to  Mr.  West,  Maich  14, 1884 ;  MSS.  Notes,  6r.  Br. 
,.     >  Suprci,  %  245. 
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trine  was  applied  by  Judge  Dillon  in  Ex  parte  Van  HoTen.^ 
The  treaty  with  Belgium  under  which  that  case  arose  provided, 
as  does  the  present  treaty  with  that  country,  for  the  issuance 
of  the  warrant  or  mandate  upon  the  production  of  certain  evi- 
dence. It  was  objected  that  the  mandate  which  had  been  ob- 
tained did  not  affirmatiyely  show  that  such  evidence  had  been 
produced.    Judge  Dillon  said  :  — 

'^  Under  the  treaty  it  may  be  true  that  no  surrender  of  the 
petitioner  to  the  Belgian  government  can  legally  be  demanded, 
unless  proceedings  in  that  country  have  been  instituted,  and  a 
warrant  of  arrest  there  issued.  Such  warrant,  and  the  depositions 
upon  which  the  warrant  issued,  must  accompany  the  requisition 
upon  this  government  for  the  surrender.  Such  is  the  treaty.  The 
Judicial  department  will  presume,  from  the  mandate  of  the  Secretary 
of  State,  that  this  was  done.** 

The  learned  judge  added,  however,  that  if  it  should  be  shown 
on  the  hearing,  or  at  any  subsequent  stage  of  the  proceedings, 
that  no  warrant  for  the  arrest  of  the  petitioner  in  Belgium 
ever  Issued  in  that  country,  and  no  depositions,  such  as  the 
treaty  required,  were  ever  made  in  Belgium,  the  judicial 
department,  on  its  power  being  invoked,  would  prevent  the 
extradition.^ 

6.  Form  and  Effect  of  Mandate. 

§  259.  Does  not  operate  as  Warrant  off  Arrest.  —  The  pres- 
ent form  of  the  mandate  has  been  in  use,  with  no  material 
alteration,  since  1869.'  In  some  of  the  treaties  it  is  called  a 
warrant  of  arrest,  in  others  ^^  a  warrant  for  the  apprehension  " 
of  the  accused.  In  the  treaty  with  Italy  of  1884,  it  is  called 
what  in  reality  it  Is,  a  ^^certificate"  that  a  requisition  has 
been  made.    Originally,  pursuant  to  the  views  expressed  by 

^  Supra^  §  250. 

^  The  Secretary  of  State  refused  to  iasae  a  mandate  for  the  arrest  of  Wilhelm 
MaDdelius  and  Marie  Edelhausen,  under  the  treaty  with  Belgium,  upon  telegraphic 
ioformation.  Mr.  Bayard  to  Count  d  Arechot,  Aug.  2, 1886 ;  MSS.  Notes,  Bel- 
gium. The  mandate  was  subsequently  issued  on  receipt  of  the  documents  speci- 
fied in  the  treaty.    Same  to  Same,  Aug.  20,  1886;  MSS.  Notes,  Belgium. 

•  Bugpra^  §  238. 


MANDATE.  889 

Mr.  Justice  Nelson,  it  was  in  form  a  mandate  to  the  judicial 
authorities  to  issue  a  warrant  for  the  arrest  and  examination 
of  the  fugitive ;  and  this  denomination  o£  the  document  has 
continued  to  be  used  and,  for  convenience  and  to  avoid  con- 
fusion, has  been  employed  in  the  present  discussion.  But  the 
mandate  never  served  as  a  warrant  of  arrest,  nor  dispensed 
with  the  conventional  and  statutory  requirement  of  a  com- 
plaint on  oath  before  the  judicial  magistrate  to  obtain  such  a 
warrant.  The  same  form  of  mandate  has  been  used  under 
all  the  treaties,  whatever  may  have  been  their  denomination 
of  the  document,  and  has  always  been  held  to  be  sufficient. 
In  the  case  of  Van  Hoven,  before  Judge  Dillon,  it  was  con- 
tended that  the  executive  certificate  or  mandate  was  insuf- 
ficient to  authorize  the  institution  of  judicial  proceedings, 
since  it  was  required  by  the  treaty  with  Belgium  that  the 
President  should  issue  a  warrant  ior  the  apprehension  of  the 
fugitive.    The  learned  Judge  replied  :  — 

^^  The  object  of  this  provision  is  that  the  legal  proceedings  for 
the  surrender  of  a  fugitive  may  have  the  sanction  of  the  executive 
department.  {Mc  parte  Eaine,  1  Blatchf.  1.)  This  is  given  in 
this  case  by  the  mandate  of  the  Secretary  of  State.  (In  re  Farez, 
7  Blatchf.  34.)  Under  our  system  of  the  separation  of  the  powers 
of  the  government  into  departments,  the  warrant  of  arrest  issues 
ft'om  the  judicial  department,  and  the  substance,  spirit,  and  purpose 
of  the  treaty  have  been  complied  with  in  this  regard.''  ^ 

§  260.    May  be  signed  by  Secretary  of  State.  —  In  the  case 

of  Farez,  to  which  Judge  Dillon  refers.  Judge  Blatchford  held 
that  a  mandate  issued  under  the  hand  of  the  Secretary  of 
State  and  the  seal  of  the  Department  of  State  (as  the  man- 
date has  for  twenty  years  been  issued),  was  issued  by  the 
executive  department  of  the  government,  and  was  to  be  con- 
sidered as  the  act  of  the  President.'    Such  was  also  the 

1  See  1  Op.  229,  Wirt,  1818,  in  which  it  was  held  that  the  power  of  arrest  waa 
not  vested  in  the  executive.  In  the  case  of  Calder,  the  first  in  which  a  mandate 
was  issned,  Attorney-General  Cashing  said :  ''  He  [the  President]  cannot  arrest 
the  criminal.'*  The  mandate,  he  ad()ed,  was  ''facultative  only,**  and  the  ezer- 
dae  of  jurisdiction  rssted  exclusively  with  the  magistrate. 

*  It  was  ohjected  in  this  case  that  the  mandate,  although  obtained,  was  not 
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decision  of  Judge  Nelson,  when  the  case  of  Van  Hoven  was 
before  him.* 

§  261.  Technioal  Considerations  not  regarded.  —  Attorney- 
General  Gushing  advised  that  a  mere  clerical  error  in  a  man- 
date, such  as  the  substitution  of  the  phrase  '^  to  give,"  in  the 
place  of  the  term  "  for  giving,"  in  the  recital  of  the  act  of 
August  12,  1848,  entitled  "An  act  for  giving  effect,"  &c., 
was  immaterial,  the  document  not  being  in  any  sense  a 
judicial  paper,  but  only  a  political  commission  or  license.  It 
has  also  been  held  that  the  mere  statement,  which  is  all  the 
mandate  ever  contains,  of  the  offence  with  which  the  fugitive 
is  charged,  in  the  terms  of  the  treaty,  is  sufficient.^ 

§  262.  Remains  in  Force  till  Investigation  is  ended.  —  A 
mandate  remains  good  until  the  investigation  of  the  charge 
on  which  it  was  issued  is  exhausted.  In  the  case  of  Galder, 
who  was  discharged  by  the^  examining  magistrate  for  lack  of 
evidence,  Attorney-General  Gushing  said :  "  Mr.  Grampton 
(the  British  minister)  may,  undoubtedly,  cause  a  new  com- 

put  in  evidence.  "  The  retorn/'  said  Jndge  Blatchford,  ''  to  tlie  writ  of  eeriiorari 
does  not  state  that  the  mandate  was  put  in  evidence,  but,  as  the  objection  was 
taken  that  it  had  not  been  put  in  evidence,  and  as  it  was  produced  and  given  to 
the  commissioner,  it  must  be  intended  that  it  was  put  in  evidence  for  all  practical 
purposes." 

1  See  also  In  re  Kelly,  26  Fed.  Rep.  852. 

*  In  re  Macdonnell,  11  Blatchf.  79.  The  court  (Judge  Woodruff)  said : 
"  There  is  no  special  form  prescribed  by  law,  in  which  the  government  of  the 
United  States  shall  (assuming  it  to  be  necessary)  give  its  authority  to  the  com- 
missioner to  proceed  in  the  matter.  It  is  enough  that  the  government  recognizes 
the  application  of  the  foreign  government,  and  gives  authority  for  the  institution 
of  proceedings  for  the  ascertainment  of  the  facts  alleged  to  bring  the  case  within 
the  treaty.  It  is  enough  that  the  authority,  when  given,  describes  the  particular 
charge  to  be  investigated,  in  the  very  terms  of  the  treaty,  in  aid  of  the  execution 
whereof  the  proceeding  is  directed.  Hence,  if  the  government  see  fit  to  describe 
the  subject-matter  in  general  terms,  as  a  chaige  of  'murder,'  or  a  charge  of 
'forgery,'  that  is  sufficient,  designating,  of  course,  the  alleged  offender  and  fugitive 
to  be  proceeded  against.  Such  language  in  a  mandate  which  is,  in  terms,  issued 
in  pursuance  of  the  treaty,  imports  that  it  is  a  charge  of  murder  within  the  treaty, 
or  a  charge  of  forgery  within  the  treaty.  The  authority  it  confers  is  for  the  in- 
vestigation of  the  charge  of  an  offence  within  the  treaty.  That  the  mandate 
authorizes,  and  not  the  investigation  of  any  other  or  different  offence.  Whether 
the  proofs,  when  given,  to  establish  such  an  offence  within  the  meaning  of  the 
treaty  sufficiently  warrant  a  commitment,*  is  for  the  commissioner  to  consider 
ftnd  report  to  the  executive." 
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plaint  to  be  entered  against  Calder,  and  apply  for  a  new  war- 
rant of  arrest,  either  with  or  without  a  new  mandate  from  the 
President."  ^  In  the  case  of  Sucillon,  in  1855,  a  mandate 
was  issued,  and  judicial  proceedings  instituted.  Subsequently 
the  French  minister  received  a  new  set  of  papers,  on  which 
to  base  a  new  complaint,  and  applied  for  a  new  mandate. 
Attomey-Oeneral  Gushing  said :  ^^  I  do  not  think  a  second 
document  of  this  nature  necessary ;  because,  in  my  opinion, 
the  first  is  valid  and  effective,  until  its  virtue  shall  have  been 
exhausted  by  the  judicial  examination  of  the  party  accused, 
and  his  release  or  condemnation."  In  order,  however,  to 
avoid  any  question,  a  new  mandate  was  issued.^  The  ques- 
tion has  been  decided  only  once  by  the  courts,  in  In  re  Kelly,' 
before  Judges  Brewer  and  Nelson,  on  habea%  corpus^  in  the 
eighth  circuit.  A  mandate  was  obtained  on  a  charge  of  mur- 
der in  Canada,  and  a  warrant  was  issued  by  a  commissioner 
for  Kelly's  arrest.  After  the  evidence  was  heard,  he  was 
committed  to  await  the  action  of  the  executive ;  and  the 
proceedings  were  certified  to  the  Secretary  of  State,  who  held 
that  the  evidence  was  insufficient  and  ordered  the  prisoner's 
discharge.  A  new  complaint  was  then  made,  and  a  new  war- 
rant of  arrest  issued,  on  which  Kelly  was  rearrested.  His 
discharge  on  habeas  corpus  was  claimed  on  the  ground,  among 
others,  that  a  new  mandate  was  necessary.  Judge  Brewer 
(with  whom  Judge  Nelson  concurred),  assuming  for  the  pur- 
poses of  the  case  that  a  mandate  was  necessary,  said  :  — 

'^  A  mandate  in  this  case  was  issued.  I  do  not  understand  that 
a  mandate  which  puts  in  motion  the  action  of  the  judicial  depart- 
ment exhausts  itself  and  becomes  a  dead  letter  whenever  any 
proceedings  had  by  that  department  fail.  All  that  the  mandate 
contemplates,  and  is  intended  to  provide  for,  is  a  recognition  by 
the  executive  that  this  case  is  a  case  which  comes  within  the  scope 
of  the  treaty,  and  calls  for  judicial  investigation.  The  question  is 
therefore  presented  to  the  judiciary  for  examination.  It  remains 
operative  until  recalled  b}^  the  executive,  or  he  signifies  in  some 
way  that  its  functions  are  exhausted*    Here  the  letter  from  the 

1  6  Op.  91,  97.  *  7  Op.  587.    See  also  8  Op.  420. 

S  26  Fed.  Bep.  852. 
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•department  to  the  marshal  indicates  only  that  the  testimony  before 
Ahe  commissioner  is  insofficieat" 

§  268.  Suggestions  for  Amendment  of  the  Law.  —  In  the 
annual  message  of  the  President  of  1886,  it  was  recommended 
that  ^^  authority  should  be  conferred  on  the  Secretary  of  State 
to  issue  a  certificate  in  case  of  an  arrest  for  the  purpose  of 
extradition,  to  the  officer  before  whom  the  proceeding  is  pend- 
ingy  showing  that  a  requisition  for  the  surrender  of  the  person 
charged  has  been  duly  made.  Such  a  certificate/'  the  mes- 
sage continued,  ^^  if  required  to  be  received  before  the  pris- 
oner's examination,  would  prevent  a  long  and  expensive 
judicial  inquiry  into  a  charge  which  the  foreign  government 
might  not  desire  to  press."  Appropriate  provisions  to  meet 
this  recommendation  are  found  in  a  comprehensive  bill  in- 
troduced in  the  Senate,  June  11,  1888,  ^'  to  amend  the  law 
relating  to  international  extradition."  ^  The  provisions  on 
the  subject  are  as  follows :  — 

^^  Sect.  2.  That  whenever  the  extradition  of  a  fbgitlve  criminal, 
who  is  in  or  alleged  to  be  in  the  United  States,  is  sought  by  a 
fi»eign  state  between  which  and  the  United  States  there  is  a  treaty 
of  extradition,  a  request  in  writing  for  the  surrender  of  such  crimi- 
nal shall  be  made  to  the  Secretary  of  State  by  some  person  recog- 
nized as  a  diplomatic  representative  of  such  foreign  state.  The 
Secretary  of  State  may  in  such  case  certify,  under  his  hand  and 
official  seal,  to  the  persons  authorized  to  issue  warrants  of  arrest 
in  extradition  cases,  that  such  request  has  been  made ;  and  this 
(Oertificate  shall  be  sufficient  evidence  to  such  persons  that  the  sur- 
render of  the  person  nuned  therein  is  sought  by  the  foreign  state 
in  whose  behalf  the  request  was  made.  But  such  certificate  shall 
not  be  necessary  to  authorize  the  issuance  of  a  warrant  of  arrest 
mider  section  fifty-two  hundred  and  seventy  of  the  Revised  Statntes, 
nor  be  construed  to  authorize  the  issuance  of  a  warrant  of  arrest 
without  a  complaint  by  some  person,  under  oath,  charging  the 
allied  fugitive  in  the  manner  provided  in  said  section. 

*^  Sect.  8.  That  whenever  a  person  authorized  to  issue  warrants 
of  arrest  in  extradition  cases  shall  issue  a  warrant  before  receiving 
the  certificate  provided  for  in  the  foregoing  section,  he  shall  forth- 

1  Senate  Bill  8115,  50th  Cong.,  1st  Seaaioa. 
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with  report  the  fact  to  the  Secretary  of  State ;  and  whenerer  a 
fugitive  criminal  is  apprehended  on  a  warrant  issued  without  a 
certificate  ftom  the  Secretary  of  State  as  hereinbefore  provided, 
such  criminal  shall  forthwith  be  brought  before  an  officer  authorized 
to  conduct  examinations  in  extradition  cases,  and  shall  be  dis- 
charged witliout  examination,  unless  such  officer,  within  such  rea- 
sonable time  as  with  reference  to  the  circumstances  of  the  case  he 
may  fix,  shall  receive  a  certificate  fi*om  the  Secretary  of  State  that 
a  requisition  has  been  made  for  the  surrender  of  the  criminal/' 

Under  these  provisions  a  warrant  of  arrest  could  only  be  is- 
sued, as  at  present,  by  a  judicial  magistrate  upon  a  complaint 
on  oath.  The  object  of  the  executive  certificate  would  be  to 
furnish  the  most  authoritative  evidence  that  the  foreign  gov- 
ernment stands  behind  the  complaint.  The  arrest  of  the 
accused  and  the  examination  of  the  evidence  would  be  left  as 
at  present  to  the  judicial  magistrate.  But  the  requirements 
proposed  in  the  bill  would  prevent  a  judicial  examination, 
such  as  has  occurred  in  several  cases,  attended  with  deprivsr 
tion  of  peraonal  freedom  and  with  expense,  of  charges  which 
the  foreign  government  has  not  authorized  and  has  refused 
to  assume.  It  was  held  by  Judge  Lowell,  in  In  re  Dugau,^ 
that  under  the  present  law  the  magistrate  has  nothing  to  do 
with  the  question  whether  the  foreign  government  has  duly 
authorized  an  application  for  the  extradition;  that,  when 
complaint  on  oath  is  made,  the  magistrate  is  to  issue  his 
warrant  of  arrest  and  examine  the  evidence  of  criminality ; 
and  that,  under  the  statutory  provision  that  if  a  person  com- 
mitted for  surrender  is  not  taken  out  of  the  country  within 
two  months  from  the  date  of  such  commitment,  he  shall,  on 
proper  application,  be  discharged,  the  foreign  government  is 
permitted  to  wait  until  the  examination  of  the  evidence  is 
concluded  in  order  to  decide  whether  it  will  press  the  charge, 
and  that  it  has  two  months  within  which  to  determine  that 
question.  The  terms  of  the  law  certainly  do  not  exclude  this 
construction,  yet  the  abuses  and  perversions  of  justice  to 
which  it  may  lead  are  obvious.  On  the  other  hand,  assuming 
that  the  true  construction  of  the  law  is  otherwise,  and  that 

1  2  LoweU,  867. 
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the  magistrate  requires  evidence  that  the  foreign  government 
authorizes  the  charge,  there  is  nothing  to  prevent  another 
judicial  magistrate  on  habea%  corpus  from  discharging  the 
prisoner  on  the  ground  that  the  evidence  which  was  produced 
on  that  point  is  not  satisfactory.  This  occurred  in  In  re 
Ferrelle,^  before  Judge  Brown,  in  the  second  circuit,  in  1886. 

1  28  Fed.  Rep.  878. 
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CHAPTER   XI. 

MAGISTRATES. 

1.   Who  may  €uA  as. 

§  264.  Treaty  Btdpulatiozui.  —  The  10th  article  of  the  treaty 
between  the  United  States  and  Oreat  Britain  of  1842  provides, 
in  respect  to  the  judicial  examination  of  fugitives  from  justice, 
that  the  respective  judges  and  other  magistrates  of  the  two 
governments  shall  have  power,  jurisdiction,  and  authority, 
upon  complaint  made  under  oath,  to  issue  a  warrant  for  the 
apprehension  of  the  fugitive  or  person  so  charged,  that  he 
may  be  brought  before  them  to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered.^  The  same  or  sub- 
stantially the  same  provision  is  found  in  the  treaties  with 
Hawaii,  1849 ;  Prussia  and  other  states,  1852 ;  Bavaria,  1853  ; 
Austria,  1856;  and  Baden,  1857.  It  is  not  found  in  the 
treaties  with  France^  1843;  Switzerland,  1850;  Sweden  and 
Norway,  1860;  Mexico,  1861;  Hayti,  1864;  Dominican  Re- 
public, 1867 ;  Italy,  1868 ;  Nicaragua,  1870 ;  Salvador,  1870 ; 
Orange  Free  State,  1871;  Ecuador,  1872;  Belgium,  1882; 
Luxemburg,  1883 ;  Japan,  1886 ;  or  the  Netherlands,  1887. 

§  265.  statutory  ProvisionB.  —  A  judicial  examination  was 
provided  in  all  cases  by  the  act  of  1848.  This  provision  is 
incorporated  in  section  5270  of  the  Revised  Statutes,  which 
is  as  follows :  — 

**  Sec  5270.  Whenever  there  Is  a  treaty  or  convention  for  extra- 
dition between  the  government  of  the  United  States  and  any  foreign 
government,  any  Justice  of  the  Supreme  Court,  circuit  judge,  district 
judge,  commissioner,  authorized  so  to  do  by  any  of  the  courts  of  the 
United  States,  or  judge  of  a  court  of  record  of  general  jurisdiction 

^  In  the  case  of  The  British  PrisoneTs  (1  Wood.  &  M.  QQ),  Jodge  Woodbury 
held  that  a  justice  of  the  peace  was  a  competent  magistrate  under  the  treaty  of 
1842.  This  was  in  1846,  before  the  adoption  by  Congress  of  legislation  defining 
the  competency  of  examining  magistrates. 
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of  any  State,^  may,  upon  oomplaint  made  under  oath,  charging  any 
person  found  within  the  limits  of  any  State,  district,  or  Territory, 
with  haying  committed  within  the  jurisdiction  of  any  such  foreign 
government  any  of  the  crimes  provided  for  by  such  treaty  or  con- 
vention, issue  his  warrant  for  the  apprehension  of  the  person  so 
charged,  that  he  may  be  brought  before  such  justice,  judge,  or  com- 
missioner, to  the  end  that  the  evidence  of  criminality  may  be  heard 
and  considered.  If,  on  such  hearing,  he  deems  the  evidence  suf- 
ficient to  sustain  the  charge  under  the  provisions  of  the  proper 
treaty  or  convention,  he  shall  certify  the  same,  together  with  a  copy 
of  all  the  testimony  taken  before  him,  to  the  Secretary  of  State, 
that  a  warrant  may  issue  upon  the  requisition  of  the  proper  authori- 
ties of  such  foreign  government,  for  the  surrender  of  such  person, 
according  to  the  stipulations  of  the  treaty  or  convention ;  and  he 
shall  issue  his  warrant  for  the  commitment  of  the  person  so  chai^ged 
to  the  proper  jail,  there  to  remain  until  such  surrender  shall  be 
made." 

This  enactment,  which  was  made  for  the  execution  of  all 
the  treaties  of  extradition  then  in  existence  or  thereafter  to 
be  negotiated,  prescribes  the  course  of  procedure  to  be  fol- 
lowed in  obtaining  the  surrender  of  a  fugitive  criminal  from 
the  United  States,  and  renders  a  judicial  examination  neces- 
sary in  all  cases  under  such  treaties.  No  provision  is  made 
for  the  surrender  of  a  criminal  in  the  absence  of  a  treaty. 
The  commissioners  referred  to  are  commissioners  of  the  cii^ 
cuit  courts  of  the  United  States,^  specially  appointed  by  such 
oourts  to  act  in  extradition  cases  within  the  statute. 

2.  Rvles  of  Procedure. 

§  266.  Record.  —  The  magistrate  before  whom  an  alleged 
fugitive  is  brought  should  keep  a  careful  record  of  his  pro- 

1  **  That  Congress  has  power  to  designate  State  officers  to  execnte  the  laws  of 
the  Union  has  been  long  settled.  If  the  officers  so  designated  act  in  pnxsaanoe 
of  the  power  thus  vested  in  them,  they  act  within  their  jurisdiction,  and  their 
action  is  legal.  But  they  are  not  bound  to  exercise  a  power  thus  vested  in  them 
by  another  government ;  they  may  refuse  to  act ;  and  if  they  refuse,  it  seems  there 
is  no  means  within  the  power  of  the  general  government  to  compel  them  to  act." 
8.  D.  Thompson,  17  Am.  Law  Review,  825,  citing  Wajrman  v.  Southard,  10 
Wheat  1,  40  ;  The  British  Prisoners,  1  Wood.  &  M.  66,  70. 

>  4  Op.  201,  Nelson,  1848 ;  Calder's  Cue,  6  Id.  91,  Gushing,  1858. 
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ceedingB  and  of  all  the  oral  evidence  taken  before  him.  It 
was  said  in  ^  re  Henrich,^  that  such  evidence  should  be 
taken  in  narrative  form  and  not  by  question  and  answer.  It 
is,  however,  the  practice  to  take  the  oral  evidence  in  the 
form  of  question  and  answer,  and  especially  is  this  the  case 
where  a  stenographer  is  employed.  AH  objections  to  evi- 
dence, whether  oral  or  documentary,  should  be  recorded. 
But  while  the  grounds  of  such  objections  should  be  clearly 
stated,  it  is  not  desirable  to  encumber  the  record  with  the 
arguments  and  disputations  of  counsel.  All  adjournments 
should  be  duly  recorded,  with  a  statement  of  the  day  and 
hour  to  which  the  hearing  is  adjourned.  This  record  of  the 
examining  magistrate,  when  duly  certified,  is  accepted  by  the 
executive  department  as  the  authoritative  record  of  the  pro- 
ceedings and  evidence,  and  the  executive  cannot  consider  as 
evidence  in  the  case  offers  of  proof  which  were  rejected  by 
the  magistrate  and  of  which  no  recital  is  made  in  his  record.' 

§  267.  DooTiments  in  Foreign  lAnguage  shonld  be  translated.  — 
The  parties  seeking  the  extradition  should  be  required  by  the 
magistrate  to  furnish  an  accurate  translation  of  every  docur 
ment  offered  by  them  in  evidence  which  is  in  a  foreign  Ian* 
gnage,  accompanied  with  an  affidavit  of  the  translator,  made 
before  such  magistrate  or  some  other  competent  judicial 
officer  under  the  extradition  law,  that  such  translation  la 
correct.* 

§  268.  Legal  Counsel.  —  Both  the  alleged  fugitive  and  the 
demanding  government  may  be  represented  by  counsel  at 
their  own  expense.^    The  employment  of  counsel  for  the 

1  6  Blatchf.  414. 

>  ^Ir.  Bayard,  Sec.  of  State,  to  Mr.  Cleaves,  Dec.  7,  1888  ;  MSS.  Dom.  Let 

*  In  re  Henrich,  6  Blatchf.  414. 

*  Mr.  Seward,  Sec.  of  State,  to  Mr.  Ford,  Jan.  15, 1868 ;  MSS.  Notea^  Gr. 
Br.;  9  Op.  497,  Black,  1860.  When  the  case  of  Kaine  (14  How.  108)  was  pend- 
ing, Mr.  Everett,  Secretary  of  State,  wrote  to  Mr.  Crampton,  British  minister, 
December  8,  1852,  that,  as  some  qnestions  were  to  be  argued  before  the  Supreme 
Court,  the  Attorney-General  had  been  instructed  to  appear  for  the  United  States. 
MSS.  Notes,  Gr.  Br.,  vol.  vii.  p.  881.  On  January  8, 1858,  Mr.  Everett  wrote  to 
Mr.  Crampton  that,  upon  reconsideration,  it  was  "the  opinion  both  of  the  Presi- 
dent and  the  Attorney-General,  that  it  is  not  made  the  duty  of  the  Attorney- 
General  of  the  United  States,  either  by  the  treaty  or  the  law  passed  to  oairy  it  into 


898  EXTRADITION. 

fugitive  is  not  provided  for  by  law,  and  it  has  been  held  bj 
the  Department  of  State  that  the  fees  of  such  counsel  cannot 
be  paid  out  of  the  money  appropriated  by  Congress  for  the 
payment  of  the  costs  and  expenses  of  extradition  proceedings 
in  the  United  States,  in  advance  of  their  final  settlement  by 
the  demanding  government  under  the  treaties.  Under  the 
practice,  however,  in  some  places,  as  in  New  York,  when  a 
person  is  brought  before  a  conmiissioner  for  examination  on 
a  criminal  charge,  in  extradition  or  in  other  proceedings,  he 
is  informed  that  it  is  his  right  to  be  represented  by  counsel, 
and  if  he  says  he  is  too  poor  himself  and  has  no  friends  to 
employ  any,  the  commissioner  assigns  counsel  to  him  so  that 
his  rights  may  be  fully  asserted.  Counsel  so  appearing  do  so 
at  the  request  of  the  commissioner,  without  compensation.^ 
The  proceedings  are  not  required  to  be  conducted  or  approved 
by  the  attorney  of  the  United  States  for  the  district  in  which 

effect,  to  appear  in  oonit  in  snpport  of  the  demand  for  the  extradition  of  the  al- 
leged fugitive.  In  this  opinion  it  ia  understood  that  the  Chief  Justice  of  the 
United  States  has  expressed  his  concnrrence.  In  confirmation  of  this  view  of  the 
subject  I  may  observe,  that  in  the  applications  for  the  surrender  of  fugitives  made 
by  me  under  the  Treaty  of  Washington,  while  I  was  the  minister  of  the  United 
States  in  London,  I  received  no  assistance  from  the  law  officers  of  the  crown  in 
supporting  the  applications  before  the  courts  or  magistrates." 

1  In  regard  to  the  assignment  of  counsel,  John  A.  Shield%  Esquire,  clerk  of 
the  United  States  circuit  court  for  the  Southern  District  of  New  York,  who  has 
had  much  experience  as  a  commissioner  in  extradition  cases,  writes  me,  under 
date  of  December  80,  1889,  as  follows :  — 

"  The  practice  here  is  when  a  person  charged  with  a  criminal  offence,  on  ex- 
tradition, or  otherwise,  is  brought  before  a  commissioner,  he  is  informed  of  his 
rights  and  duly  cautioned  as  to  making  any  statements,  and  if  he  demands  an 
examination  and  says  he  is  too  poor  to  employ  counsel  and  has  no  friends  to  em- 
ploy counsel  for  him,  the  commissioner  assigns  counsel  to  him,  so  that  his  rights 
in  the  premises  may  be  protected.  This  I  only  do  on  the  grounds  above  stated. 
I  know  of  no  statute  of  the  United  States  which  gives  counsel,  so  assigned,  any 
compensation  for  their  services,  counsel  so  appearing  for  the  accused  doing  so  at 
the  request  of  the  commissioner  without  compensation.  If  the  foreign  govern- 
ment pay  counsel  so  assigned,  it  is  a  voluntary  act  on  their  part  and  not  under 
any  law  that  I  am  aware  of." 

The  last  observation  was  made  in  reply  to  an  inquiry  whether  foreign  govern- 
ments, in  paying  the  expenses  of  an  extradition  proceeding,  which  are  usually 
settled  directly  with  the  commissioner  and  marshal  on  the  termination  of  the  pro- 
ceeding, ever  paid  or  were  asked  to  pay,  as  a  part  of  such  expenses,  any  compen- 
sation to  counsel  assigned  to  the  accused. 
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they  are  held.^  The  only  exception  to  the  rules  laid  down  in 
this  paragraph  is  that  of  Spain.  By  article  18  of  the  treaty 
with  that  country  of  1884,  it  is  provided  that  in  every  case 
of  a  request  made  by  either  of  the  contracting  parties  for  the 
arrest,  detention,  or  extradition  of  fugitive  criminals,  either 
in  pursuance  of  that  convention  or  of  the  treaty  of  January 
5,  1877,  the  legal  officers  or  fiscal  ministry  of  the  country 
where  the  proceedings  of  extradition  are  had,  shall  assist  the 
officers  of  the  government  demanding  the  extradition,  before 
the  respective  judges  and  magistrates,  by  every  legal  means 
within  their  power ;  and  that  no  claim  whatever  for  compen- 
sation for  any  of  the  services  so  rendered  shall  be  made 
against  the  government  demanding  the  extradition.  It  is 
provided,  however,  that  any  officer  or  officers  of  the  surren- 
dering government,  so  giving  assistance,  who  shall,  in  the 
usual  course  of  their  duty,  receive  no  salary  or  compensation 
other  than  specific  fees  for  services  performed,  shall  be  en- 
titled to  receive  from  the  government  demanding  the  extra- 
dition the  customary  fees  for  the  acts  or  services  performe'd 
by  them,  in  the  same  manner  and  to  the  same  amount  as 
though  such  acts  or  services  had  been  performed  in  ordinary 
criminal  proceedings  under  the  laws  of  the  country  of  which 
they  are  officers.  In  respect  to  the  payment  of  the  district 
attorneys  of  the  United  States,  this  provision  leaves  the  rule 
substantially  as  it  was  before,  since  those  officers  are  paid  by 
fees  and  not  by  salaries.  It  was  advised  by  Attorney-General 
Gushing  that  in  cases  of  vexatious  suits  against  marshals  of 
the  United  States  for  lawful  acts  done  by  them  in  the  extra- 
dition of  fugitives  from  justice  or  service,  the  President  might 
authorize  the  employment  of  oounsel  in  their  behalf  by  the 
United  States.* 

§  269.  Conduct  of  Bzamlnation.  —  By  the  act  of  Congress  of 
August  8, 1882,^  it  is  provided  that  all  hearings  in  cases  of 
extradition  under  treaty  stipulation  or  convention  shall  be 
held  on  land,  publicly,  and  in  a  room  or  office  easily  accessi- 

1  9  Op.  246,  Black,  185a 

>  6  Op.  600,  Cashing,  1854.    See  also  Id.,  227,  1853. 

•  22  Stot  at  Large,  215. 
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ble  to  the  public.  Section  2  of  the  same  act  prescribes  the 
fees  of  commissioners.  In  the  conduct  of  the  examination 
the  magistrate  is  wholly  independent  of  executive  direction 
or  control.  If  he  discharges  the  prisoner,  the  President  can- 
not revise  or  reverse  his  decision,^  nor  can  the  courts.^  The 
only  way  of  obtaining  further  examination  of  the  case  is  by 
applying  to  the  same  or  another  magistrate  for  a  warrant  of 
arrest. 

8.  Adjournments, 

§  270.  Power  to  grant.  In  the  case  of  Galder,^  Attorney- 
General  Gushing  held  that  it  was  for  the  magistrate  to  decide 
what  day  he  would  sit,  what  adjournments  he  would  grant, 
and  whether  he  would  remand  the  party  charged  for  a  further 
examination.  In  that  case  Judge  Edmonds,  of  the  supreme 
court  of  New  York,  refused,  after  conducting  a  somewhat 
extended  examination,  to  remand  the  accused  in  order  that 
further  evidence  against  him  might  be  obtained  from  Eng- 
land.* Thift  was  in  1858.  In  Washburn's  case,*  Chancellor 
Kent  held  that  a  ^'  reasonable  "  time  should  be  afforded  *^  for 
the  government  here  to  deliver  him  (the  fugitive)  up,  or  for 
the  foreign  government  to  make  the  requisite  application  to 
the  proper  authorities  here  for  his  surrender."  This  opinion 
was  concurred  in  by  Chief  Justice  Tilghman  in  Shorf  s 
case.® 

§  271.  ZbteroiBe  of  Power  in  varioiM  oases.  —  In  the  case  of 
Henrich,^  the  fugitive  was   arrested  March  80,   1867,  and 

^  Calder'8  Case,  6  Op.  91 ;  Muller*8  Case,  10  Id.  501 ;  In  re  Eaine,  14  How. 
103. 

*  Calder's  Case,  6  Op.  91.   In  re  Henrich,  5  Blatcbf.  Hi. 
«  6  Op.  91. 

^  Mr.  Gushing  intunated  a  doubt  as  to  the  correctness  of  Judge  Edmondit'  deci* 
sion,  saying :  — 

"  Permit  me,  in  conclusion,  further  to  suggest,  with  all  proper  deference  for 
the  opinions  of  Mr.  Justice  Edmonds,  whether  he  has  not  power  to  remand 
Calder ;  that  is,  if,  in  his  judgment,  the  circumstances  of  the  case,  and  the  pres- 
ent stage  of  the  examination,  justify  it.  Of  the  general  power  of  a  magistrate  to 
remand  for  examination,  there  can  be  no  doubt  of  course,  it  being  the  familiar 
practice  of  magistrates." 

*  4  Johns.  Gh.  105,  107. 

*  Supra,  1 11.  Y  5  BUtchf:  414. 
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brought  before  a  commissioner.  The  examination  took  place 
from  time  to  time  under  regular  continuances  until  April  29, 
1867,  when  the  prisoner  was  committed  to  await  the  action  of 
the  executive.  In  the  case  of  Farez,^  a  warrant  of  arrest  was 
issued  by  a  commissioner,  October  8, 1869.  The  prisoner  was 
brought  before  him,  October  18.  The  examination  was  then 
adjourned  till  November  1 ;  again  till  November  4 ;  and  again 
until  December  4,  when  the  prisoner  was  committed.  In  the 
case  of  Macdonnell,'  the  record  shows  that  the  prisoner  was 
brought  before  the  commissioner  on  March  20, 1878 ;  that  on 
being  advised  of  the  charge  against  him,  the  prisoner  asked 
and  was  granted  an  adjournment  till  March  25 ;  that  on  this 
day  witnesses  were  examined,  and  a  document  offered  to 
which  objection  was  made,  and  that  the  prisoner's  counsel 
moved  to  dismiss  the  complaint  and  warrant ;  that,  thereupon, 
Mr.  Da  Costa,  who  appeared  for  the  British  government, 
applied  on  affidavit  for  an  adjournment,  and  stated  that  depo- 
sitions duly  certified  were  en  route,  Mr.  Brooke  (counsel  for 
the  prisoner)  objected  to  an  adjournment,  and  applied  for 
the  discharge  of  the  prisoner.  Mr.  Da  Costa  stating  that 
depositions  had  been  received  which  had  not  been  duly  certi- 
fied under  the  act,  Mr.  Brooke  demanded  the  names  of  the 
witnesses  whose  depositions  were  on  the  way.  The  case  was 
then  adjourned,  under  objection,  to  April  8,  1873,  at  12  M;, 
and  the  defendant  remanded  to  the  custody  of  the  marshal. 
Judge  Woodruff,  referring  to  these  circumstances,  the  case 
being  before  him  on  habeas  corpus  and  certiorari^  said  the 
power  of  the  commissioner  to  grant  adjournments  was  un- 
questionable. ^'  Often,"  he  said,  ^^  it  is  indispensable  to  a 
just  inquiry,  and  may  often  be  necessary  for  the  protection  of 
the  accused  from  an  unfounded  charge.  The  commissioner 
must  exercise  a  just  and  reasonable  discretion  on  that  sub- 
ject. The  ends  of  justice,  on  the  one  hand,  and  the  rights  of 
the  accused,  on  the  other,  cannot  otherwise  be  preserved. 
Should  that  discretion  be  abused,  the  prisoner  can,  doubtless, 
have  relief,  but  no  such  abuse  at  present  appears." 

§  272.  Qasa  of  Ludwig.  —  The  question  of  adjournments 

1  7  Blatchf.  85.  Ml  Blatchl  79. 
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again  came  before  the  circuit  court  of  the  United  Staitos  for 
the  Southern  District  of  New  York  in  in  r^  Ludwig.^  The 
facts  are  not  stated  in  the  decision  of  the  court,  and  I  am 
indebted  for  information  in  regard  to  th^n  to  Mr.  Deuel,  the 
commissioner  in  the  cade,  and  to  Mr.  Shields,  clerk  of  the  cir- 
cuit court.  It  appears  that  Ludwig  was  arrested  and  brought 
before  the  commissioner  August  29, 1887,  on  a  warrant  issued 
upon  a  complaint  on  oath  of  the  German  consul  at  New  York-, 
charging  forgery.  On  that  occasion  certain  papers  were  pro- 
duced in  evidence  which  were  deemed  insufficient  to  sustain 
the  charge,  and  on  application  of  counsel  for  the  German 
government  the  proceedings  were  adjourned  until  September 
27,  in  order  that  further  evidence  might  be  obtained.  The 
prisoner  was  then  brought  before  Judge  Lacombe,  in  the  cir- 
cuit court,  on  a  writ  of  JuAeas  eorpuSj  to  test  the  validity  of 
the  adjournment.  The  only  question  considered  by  the  court 
was  whether  the  adjournment  granted  by  the  commissioner 
was  unreasonable.  The  court  cited  from  In  re  Macdonnell  ^  the 
ruling  that  ^  the  commissioner  must  exercise  a  just  and  rea- 
sonable discretion  "  on  the  subject,  and  that  it  was  only  when 
such  discretion  was  abused  that  the  courts  would  afford  relief.^ 
While  the  adjournment  in  the  case  at  bar  '^  was  undoubtedly 
extremely  liberal,"  said  Judge  Lacombe,  ^^  I  am  not  prepared 
to  say  that  it  was  unreasonable,  especially  in  view  of  what 
the  papers  before  the  commissioner  showed  as  to  the  char- 
acter of  the  evidence  which  might  be  expected  on  the  ad- 
journed day.  •  .  .  The  prisoner  may  be  remanded  to  the 
custody  of  the  marshal  till  the  hearing  is  closed,  without 
prejudice  to  a  renewal  of  the  application  for  discharge  should 
the  German  government  not  close  its  case  on  September 
27th."  The  writer  is  informed  that  when  the  prisoner  was 
brought  before  the  commissioner  on  that  day,  a  further  ad- 
journment was  granted  till  the  8d  of  the  following  month,  on 
the  application  of  counsel  for  the  German  government,  who 
presented  an  affidavit  of  the  (German  consul  to  the  effect  that 
he  had  received  telegraphic  information  from  Germany  tharf: 

1  82  Fed.  Bep.  774.  «  11  BUtchf.  Vi^. 
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tbe  further  evidences  were  on  their  waf ,  sod  ought  to  reach 
New  York  on  a  steamer  expected  to  tf riye  on  Friday,  the 
SOth  of  September.  On  September  2S,  1837,  application  was 
made  to  Judge  Wallace,  of  the  circuit  <^ottrt,  for  another  writ 
of  habeas  corpus  and  a  writ  of  certiorari.  Return  to  tlie  latter 
was  made  on  tbe  6th  of  October.  Meanwhile  the  expected 
documents  were  received,  and  on  October  8^  the  day  to  which 
the  case  was  adjourned,  the  commissioner  took  a  new  com- 
plaint and,  without  dismissing  the  prior  proceedings  and 
issuing  a  new  warrant  of  arrest,  went  on  with  the  hearing  as 
on  an  amended  complaint.  The  evidences  of  criminality  were 
submitted  and  the  case  fully  examined,  and^  after  considera- 
tion, the  commissioner  disch^ged  the  prisoner  for  want  of 
satisfactory  proof. 

§  278.  Cases  of  Plugg«  ahA  Bsrton.  —  In  the  case  of  Comelis 
Eduard  Plugge,  a  fugitive  from  the  justice  of  the  Nether- 
lands, before  John  A.  Shields,  a  commissioner  in  New  York 
City,  in  1889,  several  adjournments  were  granted.  The  com- 
missioner issued  his  warrant  for  the  fugitive's  arrest  on 
March  6, 1889,  upon  a  complaint  made  that  day  by  the  consul- 
general  of  the  Netherlands,  charging  forgery  and  the  utter- 
ance of  forged  paper.  The  fugitive  was  taken  on  the  warrant 
in  Michigan,  and  was  brought  before  the  commissioner  in 
New  York,  March  11.  The  commissioner  assigned  him  coun- 
sel and  adjourned  the  hearing  until  the  following  day,  to 
enable  counsel  to  confer  with  the  prisoner.  On  that  day  the 
case  was  adjourned  until  March  15,  to  enable  other  counsel  to 
come  from  Michigan.  When  the  case  came  up  on  the  15tfa 
of  March,  counsel  for  the  Dutch  government  offered  (a)  a 
copy  of  the  record  of  Plugge's  conviction  in  the  Netherlands 
in  contumaciam;  (A)  a  translation  thereof;  {c)  the  original 
summons  issued  in  the  Netherlands ;  (d)  a  translation  there- 
of;  (€)  a  certificate  6i  the  American  minister  at  the  Hague 
as  to  authenticity  of  the  documents.  Counsel  for  the  pris- 
oner opposed  the  admission  of  this  evidence  and  moved  for 
his  discharge.  The  commissioner  adjourned  the  case  until 
the  next  day,  March  16,  in  order  to  liwe  time  to  consid^. 
On  that  day  he  admitted  the  evidence.    Qn  the  same  day 
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counsel  for  the  Netherlands  asked  for  a  farther  adjonmment. 
In  support  of  bis  motion  he  submitted  an  affidavit  of  the 
Dutch  consul-general  to  the  effect  that  on  the  preceding  daj 
he  telegraphed  to  his  government  for  further  evidence ;  that 
he  expected  about  the  18th  of  March  a  reply  to  this  telegram, 
stating  that  the  additional  evidence  had  been  mailed ;  that  the 
earliest  moment  at  which  it  could  arrive  was  about  April  6. 
An  adjournment  was  asked  until  April  8.  In  support  of  this 
motion  counsel  for  the  Netherlands  cited  the  cases  of  Ludwig 
and  Macdonnell.  Counsel  for  the  prisoner  opposed  the  mo- 
tion, on  the  ground  that  there  was  no  evidence  before  the 
commissioner  to  show  that  any  depositions  existed,  and,  citing 
the  case  of  Farez,  asked  for  the  prisoner's  discharge.  The 
adjournment  was  granted.  On  April  8,  however,  counsel  for 
the  Netherlands  applied  for  a  further  adjournment,  presenting 
in  support  of  his  motion  another  affidavit  of  the  consul-gen- 
eral, setting  foi*th  the  documents  which  had  been  requested 
(being  depositions  and  other  papers),  and  a  telegram  from 
the  Netherlands  which  stated  that  the  documents  had  been 
sent  forward.  The  commissioner  granted  another  adjourn- 
ment until  April  22,  at  eleven  o'clock  a.  m.  ^  At  that  day  and 
hour  the  hearing  was  resumed,  and  was  proceeded  with  until 
May  2, 1889,  when  the  prisoner  was  finally  committed.  He 
was  subsequently  surrendered.  This  was  before  the  treaty 
with  the  Netherlands  of  1887,  which  secures  provisional  de- 
tention for  forty  days,  came  into  force.  In  the  case  of  Thomas 
Barton,  charged  with  forgery  in  England,  before  Henry  R. 
Edmunds,  a  commissioner  in  the  city  of  Philadelphia,  hear- 
ings were  had  January  29  and  31,  1889;  February  4,  20, 
21,  and  28 ;  and  March  7, 14,  21,  and  25,  when  the  fugitive 
was  finally  committed.  Some  of  the  adjournments  were  for 
the  purpose  of  enabling  the  British  government  to  produce 
evidence.     The  prisoner  was  surrendered.^ 

By  the  2d  article  of  the  treaty  with  Italy  of  1884  it  is  pro- 
vided that,  upon  the  exhibition  of  a  mandate  and  upon  com- 
plaint duly,  made  on  oath,  an  alleged  fugitive  may  be  held  for 
forty  days  from  the  date  of  his  arrest,  awaiting  a  formal  de« 

1  The  Flngge  and  Biirton  cases  are  in  MSS.  in  the  Department  of  State. 


MAGISTRATES.  405 

mand,  accompanied  with  the  requisite  proofs,  for  his  extradi- 
tion ;  and  that  if  such  demand,  with  proofs,  shall  not  be  made 
within  that  time,  lie  shall  be  set  at  liberty.  A  similar  provision 
is  found  in  the  treaty  with  the  Netherlands  (article  12)  of  1887. 
By  the  treaty  with  Spain  of  1882  (article  S)  it  is  provided  that 
if,  when  an  accused  person  shall  have  been  arrested  in  virtue 
of  the  mandate  or  preliminary  warrant  of  arrest,  issued  by 
the  competent  authority  under  article  11  of  the  convention  of 
1877,  — 

*^  and  been  brought  before  a  jadge  or  a  magistrate  to  the  end  of 
the  evidence  of  his  or  her  guilt  being  heard  and  examined  as  here- 
inbefore provided,  it  shall  appear  that  the  mandate  or  preliminary 
warrant  of  arrest  has  been  issued  in  pursuance  of  a  request  or 
declaration  received  by  telegraph  from  the  government  asking  for 
the  extradition,  it  shall  be  competent  for  the  judge  or  magistrate 
at  his  discretion  to  hold  the  accused  for  a  period  not  exceeding 
twenty-five  days,  so  that  the  demanding  government  may  have 
opportunity  to  lay  before  such  judge  or  magistrate  legal  evidence 
of  the  guilt  of  the  accused ;  and  if,  at  the  expiration  of  said  period 
of  twenty-five  days,  such  legal  evidence  shall  not  have  been  pro- 
duced before  such  judge  or  magistrate,  the  person  arrested  shall 
be  released ;  provided  that  the  examination  of  the  charges  preferred 
against  such  accused  person  shall  not  be  actually  going  on/' 

These  are  believed  to  be  the  only  treaties  which  stipulate  for 
provisional  detention  for  a  specific  period. 

§  274.  Instanoes  of  Refusal.  —  While  adjournments  are 
freely  granted,  applications  which  do  not  disclose  a  reasonable 
ground  for  them  should  be  refused.  Thus  in  the  case  of 
Farez,^  the  prisoner  was  on  November  17,  1869,  discharged 
on  habeas  corpus^  on  the  ground  of  defects  in  the  warrants, 
and  of  the  insufficiency  of  the  evidence  upon  which  the  com- 
plaint was  based.  He  was  subsequently  rearrested  on  a  new 
complaint  and  warrant,  and,  after  examination,  recommitted. 
A  writ  of  habeas  corpus  was  again  obtained,  and  the  objection 
taken,  among  others,  that  the  commissioner  refused  a  motion 
made  on  behalf  of  the  prisoner  to  adjourn  the  further  hearing 
of  the  case  long  enough  to  enable  him  to  obtain  evidence  from 

1  7  Blatciif.  84. 
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Switzerland,  the  eotintry  from  which  he  fled.    Judge  Blatek- 
ford  held  that  the  ttiotiooi  was  properly  denied.    He  obserped 
that  it  was  founded  upon  an  affidavit  of  the  prisoner  and  an- 
other person  which  did  not  show  that  there  was  any  evidence, 
either  oral  or  documentary,  on  the  part  of  the  prisoner,  that 
existed  or  was  accessible,  or  was  likely  to  be  obtained.    In 
the  case  of  Wadge,^  an  appKcation  was  made  before  the  com- 
missioner  for  an  adjournment  of  the  hearing,  to  enable  the 
prisoner  to  obtain  depositions  from  England  to  prove  an  alibi. 
The  commissioner  refused  the  application,  and  his  refusal  was 
made  a  ground  of  objection  to  his  proceedings  on  h€tbe€U  carpus 
before  Judge  Brown,  in  the  United  States  district  court  for 
the  Southern  District  of  New  York.    Judge  Brown  held  that 
while,  according  to  the  practice  in  New  York,  as  well  as  under 
section  3  of  the  act  of  Congress  of  August  3, 1882,  it  was  the 
duty  of  the  magistrate  before  whom  extradition  proceedings 
were  pending  to  take  such  evidence  as  might  be  offered  on  the 
part  of  the  accused,  and  to  allow  him  reasonable  time  for  that 
purpose,  yet  this  did  not  embrace,  as  a  matter  of  right,  an 
indefinite  postponement  of  the  proceedings  for  the  purpose  of 
obtaining  testimony  upon  commission,  or  by  deposition,  from 
foreign  countries,  and  especially  from  the  country  whose  gov- 
ernment was  seeking  his  extradition  for  trial  there.    This, 
Judge  Brown  held,  would  be  to  convert  the  hearing  into  a 
trial,  and  compel  the  demanding  government  to  produce  all 
its  evidence  both  direct  and  rebutting.    He  therefore  over- 
ruled the  objection.    This  decision  was  affirmed  on  appeal  by 
Judge  Wallace,  of  the  circuit  court,  who  said :  ^  His  (the 
commissioner's)  refusal  to  grant  an  adjournment  to  enable 
the  accused  to  prooure  depositions  from  England  to  show  an 
alibiy  was  under  the  circumstances  a  legitimate  exercise  of  his 
discretion."  ' 

§  275.  Proyisional  Arrest.  —  Under  the  decisions  of  the 
courts  as  to  the  power  of  the  judicial  magistrates  to  arrest 
fugitives  upon  complaint  duly  made,  and  as  to  the  power 
which  such  magistrates  possess  in  respect  to  adjournments 
for  the  purpose  of  obtaining  evidence,  it  is  obvious  that  thei*e 

1 16  Fed.  Rep.  864.  *  In  re  Wadge,  16  Fed.  Bep.  832. 
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exists  in  the  Uftited  States  a  liberal  sjstem  of  provisional 
arrest  and  detention.  No  time  is  specified  bj  law  during 
which  a  fugitive  may  be  so  detained,  and  the  magistrate  de- 
cides in  each  ease,  with  reference  to  its  circumstances  and  to 
the  treaty,  how  long  such  detention  may  continue,  pending 
the  reception  of  the  formal  proofs  of  criminality  and  their  ex- 
amination.  If  no  period  is  prescribed  by  the  treaty,  the  only 
limit  is  that  the  adjournments  must  be  reasonable.  This  is 
the  only  condition  affixed  to  the  exercise  by  the  magistrate  of 
his  discretion.  The  executive  cannot  interfere  with  it,  and 
the  remedy  against  its  improper  exercise  is  found  in  the  writ 
of  habeas  corpus. 

§  276.  BaiL  —  No  case  is  found  in  which  the  point  has  been 
directly  decided  whether  a  fugitive  in  a  ease  of  international 
extradition  may  be  admitted  to  bail,  pending  his  examination. 
In  the  case  of  Farez,^  a  motion  was  made  for  an  adjournment 
and  for  the  admission  of  the  prisoner  to  bail.  Tliis  motion 
the  commissioner  denied,  ^^  and  properly,"  said  Judge  Blatch-  ^ 
ford,  ^  for  no  sufficient  foundation  had  been  laid  for  it  at  that 
time."  This  language  seems  to  refer  to  the  question  of  ad- 
journment rather  than  to  that  of  bail.  In  Ux  parte  Erwin,^ 
an  interstate  rendition  case,  it  was  held  by  the  court  of  ap- 
peals of  Texas  that  bail  could  not  be  taken  after  arrest  on  the 
rendition  warrant,  although  the  State  constitution  provides 
that  all  prisoners  shall  be  bailable  by  (Sufficient  sureties.  But 
by  the  Penal  Code  of  New  York,  §  881,  it  is  provided  that  bail 
may  be  taken  in  an  interstate  rendition  process  by  a  judge  of 
the  supreme  court  of  the  State. 

4.   Commitment  for  Surrender, 

§  277.  Period  of  Detention.  —  If  the  magistrate  finds  the 
evidence  sufficient  to  sustain  the  charge,  section  5270  of  the 
Bevised  Statutes  provides  that  ^^  he  shall  issue  his  warrant 
for  the  commitment  of  the  person  so  charged  to  the  proper 
jail,  there  to  remain  "  until  his  surrender  shall  be  made.^  The 

1  In  re  Fans,  7  Blatohf.  345.  859.  *  7  Tex.  App.  788. 

S  It  is  the  duty  of  the  United  8tatee  to  provide  a  place  of  iniprisonment  for 
persons  detained  for  extradition  at  the  instance  of  foreign  governments.  8  Op. 
SM^  OnaUog.  1857. 
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only  limitation  to  his  detention  under  such  a  commitment  Is 
found  in  section  5273  of  the  Revised  Statutes,  which  provides 
that  if  the  person  so  committed  is  not  delivered  up  and  con- 
veyed out  of  the  United  States  within  two  calendar  months 
after  such  commitment,  over  and  above  the  time  actually  re- 
quired to  convey  the  prisoner  from  the  jail  to  which  he  was 
committed,  by  the  readiest  way,  out  of  the  United  States,  it 
shall  be  lawful  for  any  judge  of  the  United  States,  or  of  any 
State,  upon  application  made  to  him  by  or  on  behalf  of  the  per- 
son so  committed,  and  upon  proof  made  to  him' that  reasonable 
notice  of  the  intention  to  make  such  application  has  been  given 
to  the  Secretary  of  State,  to  order  the  person  so  committed  to 
be  discharged  out  of  custody,  unless  sufficient  cause  is  shown 
to  such  judge  why  such  discharge  ought  not  to  be  ordered. 

§  278.  Certifioate  to  Beoretary  of  State.  —  The  evidence  be- 
ing deemed  sufficient  to  sustain  the  charge,  the  magistrate  is 
required  ^^  to  certify  the  same,  together  with  a  copy  of  all  the 
testimony  taken  before  him,  to  the  Secretary  of  State."  (Sec- 
tion 5270,  B.  S.)  Two  recent  forms  of  such  a  certificate  are 
given  below.    The  first  ^  is  in  a  case  where  the  evidence  was 

^  Before  John  A.  Osborn, 

Commissioner  of  Extradition, 

In  the  matter  of  the  extradition  of  Wiluam' 
Gk>LD8PRiNO,  charged  with  aaaault  with  intent  to 
commit  murder,  under  treaty  between  the  United 
States  and  Great  Britain. 
Hon.  Jambs  G.  Blainb, 

Secretary  of  StaU^  JFcuhington,  2>.  C, 

Sir,  —  I,  John  A.  Osbom,  Commissioner  of  the  Circuit  Court  of  the  United 
states  for  the  Southern  District  of  New  York,  Second  Circuit,  and  Commissioner 
duly  appointed  under  Chapter  66,  United  States  Beviaed  Statutes,  relating  to 
extradition,  do  hereby  certify,  that  on  the  hearing  in  the  above  entitled  case,  I 
deem  the  evidence  of  criminality  sufficient  to  sustain  the  charge  set  forth  in  the 
complaint  and  warrant  herein,  and  1  hereby  certify  the  evidence  together  with  a 
copy  of  all  the  testimony  taken  before  me  to  you  as  Secretary  of  State  for  your 
action  thereon. 

I  further  certify  that  the  accused  has  been  committed  to,  and  now  is  in  the 
custody  of  the  marshal  for  the  Southern  Dbtrict  of  New  York,  pursuaut  to  sec- 
tion 527^,  United  States  Revised  Statutes. 
[seal]  In  witness  whereof  I  have  subscribed  my  name  hereto  and 

afiixed  my  seal  this  24th  day  of  October,  1889. 

John  A.  Osborn, 
United  States  Commissioner  and  Commissioner  of  SaeiradUkm. 
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examined  and  held  to  be  sujfficient  The  second  ^  was  made 
in  a  case  in  which  the  fugitive  waived  examination  and  de- 
sired to  return  without  the  hearing  of  the  evidence.  In  such 
a  case  magistrates  sometimes  employ  the  same  form  of  certi- 
ficate as  in  an  ordinary  case,  namely,  that  they  deem  the  evi- 
dence sufficient  to  sustain  the  charge.  But  it  is  obvious  that 
the  certificate  should  certify  the  facts  as  they  are.  It  is  not 
a  mere  form. 

>  Befora  John  A.  Osbobn, 

Commisaioner  of  EaOtradiHon, 

In  the  liiatter  of  the  extradition  of  Paul  Haim-  ^ 
ANTy  charged  with  being  an  accessory  or  accom- 
plice of  Henri  Antoine  Noll,  in  the  commission 
of  the  crime  of  embezzlement,  under  treaty  with 
France. 

To  Hon.  James  G.  Blaine, 

Secretary  of  State,  Washington,  />.  C, 

Sir,  —  I,  John  A.  Osbom,  Commissioner  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  Second  Circuit,  and  Commissioner 
duly  appointed  under  Chapter  66,  United  States  Revised  Statutes,  relating  to 
extradition,  do  hereby  certify  that  on  the  hearing  in  the  abo^e  entitled  case, 
the  demanding  government  introduced  the  documentary  proof  in  support  of  the 
charge  against  the  said  accused,  and  the  counsel  for  the  accused  stated  to  the 
undersigned  Commissioner  that  he  did  not  object  to  the  admission  of  said  docu- 
mentary evidence,  but  denied  the  guilt  of  the  accused,  and  respectfully  asked 
that  the  Undersigned  Commissioner  certify  to  the  Secretary  of  State  the  record  of 
the  proceeding  without  passing  on  the  merits  of  the  evidence,  in  order  that  it  may 
appear  that  the  accused  voluntarily  consented  to  return  to  France  to  meet  the 
charge  with  which  he  stands  accused  in  the  complaint  and  warrant. 

I  farther  certify  that  the  annexed  papers  contain  the  record  of  the  proceedings 
before  me,  and  that  the  accused  has  been  committed  to  the  custody  of  the  United 
States  marshal,  and  is  now  in  the  proper  jail  pursuant  to  section  5270,  United 
States  Revised  Statutes. 

[seal]  In  witness  whereof  I  hereto  subscribe  my  name  and  ai&x  my 

seal  this  26th  day  of  August,  1889. 

John  A.  Osborn, 
United  States  Commissioner  and  Commisaumer  of  Extradition, 

A  warrant  for  the  prisoner's  surrender  was  issued  August  27,  1889. 
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CHAPTER  Xn. 

COMPLAINT. 

1.   Who  may  make. 
§  279.  Complainant  should  act  with  Anthority.  —  Proceedings 

before  the  judicial  magistrates  are  instituted  by  a  ^^  complaint 
made  under  oath."  ^  The  person  who  is  to  make  the  com- 
plaint is  not  designated.  It  was  held  by  Judge  Lowell  In  rf 
Dugau,^  that  the  judge  had  nothing  to  do  with  the  question 
whether  the  foreign  government  had  duly  authorized  an  appli- 
cation for  the  extradition.     "  The  law  is,"  he  said,  — 

^^  that,  when  complaint  is  made  on  oath,  the  judge  is  to  examine 
the  evidence  of  criminality ;  and,  if  he  deems  it  sufficient  to  sustain 
the  chaise,  shall  certify  the  same  to  the  Secretary  of  State,  that  a 
warrant  may  Issue  upon  the  requisition  of  the  proper  authorities  of 
the  foreign  governments.  The  requisition  is'  to  be  made  to  the 
executive  department,  and,  in  the  natural  order  of  things,  would 
be  made  after  the  evidence  is  taken  and  certified.  If  the  authori- 
ties of  the  foreign  government  should  find,  on  the  examination  of 
the  evidence,  that  it  does  not  make  out  a  case  which  they  choose 
to  press,  they  will  make  no  requisition.  And  the  statute  gives 
them  two  months  in  which  to  complete  their  action  upon  the 
matter." 

The  complaint  in  this  case  was  made  by  a  detective  officer.' 

1  Revised  Statutes,  $  5270.  9  2  LoweH,  867  ;  1874. 

*  The  complaint,  which  was  held  to  be  in  all  respects  sufficient,  was  as 
follows :  — 
United  States  of  Ambkioa, 


DA,) 

r.     ) 


Massaohusetts  District. 

To  the  Honorable  John  Lowell,  Judge  of  the  DiMriot  Ctmi  of  the  Unitjd  StaUs, 
vfUhin  and  for  the  District  of  MoMochueetts. 

Lewis  Hutt,  detective  officer  of  Halifax  in  the  Province  of  Nova  Scotia  and 
Dominion  of  Canada,  upon  oath  complains  and  informs  your  Honor, 

That  John  Dugan,  mariner,  late  of  Clare,  in  the  Province  of  Nova  Scotia  and 
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But  the  {H*eponderance  of  opinion  is  that  it  miMrt  appear  that 
the  person  who  makes  the  complaint  has  the  authority  of  the 
demanding  government  for  his  action*  This  opinion  is  baaed 
upon  the  fact  that  extradition  is  an  essentiaUj  international 

Dominion  aforesaid^  a  British  sabject,  heretofore,  to  wit,  on  the  twentieth  day  of 
October  in  the  year  ciralT^S^^nenSoasand  eight  hundred  and  seyentj-four,  at 
said  Clare,  within  the  jarisdiction  of  the  gorernment  of  Great  Britain  and  ont  of 
the  jurisdiction  of  the  United  States,  or  of  any  particnlar  State  thereof^  with  foice 
and  arms  in  and  upon  one  Charles  F.  Bobichau,  master  mariner,  then  and  there 
being  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  make  an  assault, 
and  that  he,  the  said  Dugau,  with  a  certain  knife  then  and  there  felonioosly  and 
wilfully  and  with  malice  aforethought  in  and  upon  the  body  of  the  said  Robichav 
did  strike  and  stab,  giving  to  the  said  Robiehau  by  such  striking  and  stabbing  as 
aforesaid,  one  mortal  wound,  of  which  said  mortal  wound  the  said  Robiehau  at 
said  Clare,  within  the  jurisdiction  of  the  said  government  of  Great  Britain,  and 
out  of  the  jurisdiction  of  the  United  States,  or  of  any  particular  State  thereof,  did 
die  on  a  certain  day,  to  wit,  on  the  twenty-fourth  day  of  October  in  the  year 
aforesaid. 

And  so  your  complainant  aforesaid  on  his  oath  aforesaid  says  that  the  said 
Dugau,  him  the  said  Charles  F.  Bobichau  in  the  manner  and  by  the  means  afore- 
said, feloniously,  wilfully,  and  of  his  malice  aforethought  did  kill  and  murder. 

And  your  complainant  further  says  that  afterwards,  to  wit,  on  the  sixth  day  of 
November  in  the  said  year,  the  said  Dugau  was  found  within  the  aforesaid  District 
of  Kassachusetts,  and  is'  now  within  the  same. 

Wherefore  your  complainant  preys  your  Honor  to  issue  your  warrant  for  the 
apprehension  of  the  said  John  Dugau,  charged  as  aforesaid,  that  he,  the  said 
Dugau,  may  be  brought  before  your  Honor,  to  the  end  that  evidence  of  hia  said 
criminality  may  be  heard  and  considered,  and  that  on  such  hearing  such  action 
may  be  taken  in  the  premises  as  law  and  justice  may  require,  and  especially,  if  the 
evidence  may  be  found  sufficient,  that  the  same  may  be  certified  to  the  Secretary 
of  State  to  the  end  that  the  said  Dugau  may  be  surrendered  to  the  proper  anthaori- 
ties  of  Great  Britain  for  trial*  in  accordance  with  the  treaties  and  laws  in  that  be- 
half made. 

Lewis  Hutt. 
United  States  of  America,  ) 

?8S. 

Massachctsitts  Dibtbict.    ) 

Boston,  November  26, 1874. 

Then  the  above  named  Lewis  Hutt  personally  appeared  and  made  oath  to  the 

truth,  according  to  the  best  of  his  information  and  belief^  of  the  above  complaint 

by  him  subscribed. 

Before  me, 

John  Lowell,  Ditlriei  Judff$» 

The  above  is  a  copy  of  the  complaint  of  Lewis  Hutt,  referred  to  in  my  report 

to  the  Hon.  Secretary  of  State. 

John  Lowell^  IHstria  Jitdg^, 
Boston,  Dec  5, 1874. 

MSS.  Dept  of  Stote. 


412  EXTRADITION. 

proceeding,  and  that  when  the  statute  refers  to  a  complaint, 
it  contemplates  a  complaint  made  on  behalf  of  the  foreign 
government,  and  not  for  private  purposes.  Apart  from  this, 
the  view  just  stated  finds  support  in  the  provision,  found  in 
all  the  treaties  of  the  United  States,  that  the  demanding  gov- 
ernment shall  bear  the  expenses  of  tlie  proceedings.  This  has 
been  construed  to  mean  whether  the  fugitive  is  ultimately  sur- 
rendered or  not.  It  is  obvious,  however,  that  the  government 
of  the  United  States,  or  the  foreign  government,  as  the  case 
might  be,  would  not  hold  itself  bound  to  pay  the  expenses  of 
proceedings  which  were  instituted  without  its  authority  and 
which  it  never  adopted,  and  the  laws  of  the  United  States 
do  not  provide  for  the  payment  of  the  expenses  of  such  pro- 
ceedings. Several  cases  of  this  character  have  occurred,  an 
illustration  of  which  is  that  of  one  Sebastian  Meiue,  who  was 
arrested,  examined,  and  discharged  in  St.  Louis,  Missouri,  by  an 
extradition  commissioner,  on  a  charge  of  embezzlement  of  pub- 
lic moneys  in  Prussia.  When  the  commissioner  presented  his 
bill  for  costs  and  expenses,  it  was  found  that  the  proceeding 
was  instituted  by  a  person  who  had  no  authority  from  the 
Prussian  government  or  from  any  of  its  officials,  but  who 
acted  solely  on  private  information.  When  the  German 
minister,  to  whom  the  bill  was  submitted,  returned  it  with 
a  statement  of  the  facts,  the  matter  was  pressed  no  further.^ 

§  280.  Complaint  should  show  Authority.  —  Where  the  com- 
plaint is  made  by  a  consular  officer,  his  official  character  is 
evidence  of  his  authority.^     But,  where  it  is  made  by  other 

1  Dept  of  State  to  Ger.  Min.,  July  2i,  1884  ;  Ger.  Min.  to  Dept.  of  State, 
July  29,  1884.     MS3. 

<  In  re  Roth,  16  Fed.  Rep.  606  ;  In  re  Farez,  7  Blatchf.  846,  and  In  re  Hen- 
rich,  6  Id.  414  ;  Ex  parte  Van  Hoven,  2  Dillon,  412,  416  ;  In  re  Hennann  Thomas, 
12  Blatchf.  870  ;  In  re  Feirelle,  28  Fed.  Rep.  868  ;  In  re  Kelly,  26  Fed.  Rep. 
862.    In  the  latter  case,  Jadge  Brewer  said:  "  The  final  proposition  is  made  that 

the  complaint  is  not  presented  by  the  proper  person.    It  is  sworn  to  by ^ 

and  in  his  affidavit  he  swears  that  he  is  a  citizen  of  the  province  of  British  Col- 
umbia, and  acts  herein  for  and  in  behalf  of  and  pursuant  to  instructions  of  the 
government  of  the  Dominion  of  Canada  and  the  attorney-general  of  British 
Columbia.  The  treaty  provides  that '  upon  mutual  re<inisitions  by  them,  or  their 
ministers,  officers,  or  authorities.'  I  think  that  under  the  treaty  it  is  not  neoes- 
sary  that  the  attorney-general,  or  any  member  of  the  executive  department  of  a 
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persons,  their  aathority  should  be  specially  recited.  In  the 
case  of  Ux  parte  Lane,^  it  was  objected  to  the  complaint 
that  it  only  purported  to  be  made  *'  by  Alexander  B.  Baxter, 
of  Chatham,  in  the  Province  of  Ontario."  Judge  Brown,  of 
the  United  States  district  court  for  the  Eastern  District  of 
Michigan,  before  whom  the  case  was  brought  on  habeas  carpus 
and  certiorariy  held  the  complaint  to  be  invalid,  though  not 
alone  upon  the  ground  of  the  unofficial  character  of  the  com- 
plainant. The  question  arose  again  in  the  case  of  In  re  Fer- 
relle,^  before  Judge  Brown,  of  the  United  States  district  court 
for  the  Southern  District  of  New  York,  on  a  writ  of  habeas 
carpus.  Ferrelle  was  charged  with  forgery  in  Canada.  The 
only  evidence  found  in  the  record  of  the  proceedings  of  the 
commissioner  to  show  that  their  institution  was  authorized  by 
the  government  of  Canada,  was  a  warrant  of  arrest  issued  by 
a  local  police  justice  in  that  country  to  the  local  sheriff,  who 
appeared  before  the  commissioner  in  New  York  and  made 
complaint.  Judge  Brown  said  that  there  must  be  some  proof 
of  the  authority  of  the  executive  of  Canada  for  the  proceed* 
ings.  The  sheriff  was  not  a  representative  of  that  executive, 
nor  did  he  present  any  evidence  of  possessing  its  authority  for 
his  action  ;  nor  was  the  presence  of  the  original  affidavit  pro- 
duced from  the  files  of  the  police  magistrate's  court,  on  which 
the  warrant  of  arrest  was  issued  in  Canada,  any  evidence  of 
such  authority.  The  petitioner  was  accordingly  released. 
Similar  views  to  those  held  by  Judge  Brown  were  expressed 
by  Judge  Brewer,  in  In  re  Herres.* 

§  281.  Failure  of  Complaint  to  show  Aathority  not  neoessarlly 
fatal.  —  While,  in  view  of.  the  opinions  above  disclosed,  it  is 
advisable  that  the  authority  of  the  foreign  government  should 

fornign  nation,  should  himaelf  come.  Any  person  whom  he  authorizes,  or  whom 
he  delegates  to  act  for  that  government,  is  a  proper  person,  within  its  scope,  to 
appear  and  file  a  complaint.  .  .  .  This  is  a  matter  to  be  inquired  into  before  the 
commissioner,  —  as  to  whether  the  party  making  complaint  is  thus  duly  accred- 
ited. If  it  should  appear  that  he  was  not ;  that  he  was  simply  a  private  citizen, 
pursuing  this  matter  for  private  purposes,  —  of  course  the  commissioner  would  act 
accordingly." 

1  6  Fed.  Bep.  84  ;  Jan.  81, 1881. 

«  28  Fed.  Rep.  878  ;  Oct  7, 1886. 

*  88  Fed.  Bep.  165  ;  Dec  16, 1887. 
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appear  in  the  complaint,  and  that,  where  the  person  who  makes 
it  does  Bot  officially  represent  audi  goi^mment,  his  authority 
should  be  expressly  recited,  it  has  been  held  that  the  failure 
to  make  such  recital  is  not  a  fatal  defect.  In  the  case  of  Fer- 
relle,^  Judge  Brown  said :  **  I  should  be  inclined  to  hold  that 
ttt  any  time  while  the  proceeding  is  pending  before  the  com- 
missioner proof  might  be  produced  to  show  that  the  persons 
who  initiated  the  proceedings  were  really  acting  in  behalf  of 
the  foreign  government,  and  that  their  action  was  sanctioned, 
ratified,  and  adopted  by  the  executive/'  In  the  case  of  Herres, 
it  was  first  decided  by  Judge  Nelson  of  the  district  court,^  that 
the  failure  of  the  complaint  to  show  either  the  official  charac^ 
ter  or  the  special  authority  of  the  person  making  it  was  a  fatal 
defect,  and  a  ground  for  the  petitioner's  discharge  on  habeas 
eorpui.  An  appeal  was  taken  to  the  circuit  court.  The  com- 
plaint was  made  by  *'  John  Wilson  Murray,"  simply,  without 
«n  official  designation  or  recital  of  authority.  Tet  it  appeared 
by  the  proceedings  before  the  commissioner  ^  that  Murray  was 
sworn  as  a  witness  in  the  case,  October  15, 1887.  He  then 
testified  that  he  resided  in  Toronto,  Canada,  and  was  chief 
of  the  Provincial  Detective  Department  of  the  province  of 
Ontario,  holding  a  commission  from  the  lieutenant-gover- 
nor of  the  province  ;  that  it  was  his  business  to  attend  to  the 
execution  of  warrants  in  criminal  cases  throughout  the  prov- 
ince; that  he  acted  under  the  instructions  of  the  attorney- 
general  of  the  province,  and  was  the  authorized  agent  of  the 
Canadian  government  in  this  matter,  having  been  instructed 
by  iUie  attorney-general  to  commence  proceediogs  in  the  casa 
The  instructions  were  oral,  as  they  were  in  numerous  other 
<;ases  he  had  on  hand,  and  it  was  under  those  instroctions  that 
he  had  had  the  preliminary  proceedings  taken  in  Canada, 
and  had  afterwards  come  to  St.  Paul,  Minnesota,  to  institute 
extradition  proceedings  in  the  United  States.  Judge  Brewer, 
before  whom  the  case  was  brought  on  appeal,  held  it  to  be 
miffioient  that  the  authority  of  the  complainant  appeared  in  the 
course  of  the  proceedings  before  the  commissioner,  thus  over- 

1  Supra^  §  280.  *  82  Fed.  Rep.  588  ;  Not.  lA,  1887. 

•  If  8S.  Dept.  of  State. 
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irding  the  decision  of  Judge  Nelson.  Tlte  complaint  was  held 
to  be  in  other  respects  sufficient,  and  the  petitioner  was  re- 
manded  into  custody.^ 

^  282.  Case  of  Charleston.  —  In  the  case  of  Charleston  '  be- 
fore Judge  Nelson,  of  the  United  States  court  for  the  District 
of  Minnesota,  on  hahea%  corptu,  the  complaint  was  made  by 
John  Wilson  Murray,  the  same  complainant  as  in  the  case  of 
Herres.  But  in  the  case  of  Charleston  the  complaint  recited 
his  official  character  and  his  authorization  to  act  by  the  gov- 
ernment of  Ontario.  Judge  Nelson,  who  held  the  complaint 
in  the  case  of  Herres  to  be  fatally  defective,  decided  that  the 
complaint  against  Charleston  was  good  both  in  form  and  in 
substance.  The  court  said  that  it  not  only  disclosed  due  au- 
thority on  the  part  of  the  complainant,  but  that  it  so  described 

1  33  Fed.  Rep.  105.  The  prisoner  was  surrendered.  The  complaint  was  as 
foUows : — 

Ukitbd  States  of  America,  ) 

>88. 

District  of  Minnesota.     ) 

Before  me,  W.  A.  Spencer,  a  Commissioner  of  the  Circuit  Conrt  of  the  United 
States  in  and  for  said  district,  and  duly  authorized  by  said  court  to  issue  warrants 
for  the  arrest  of  fugitives  from  justice  of  foreign  governments,  personally  comes 
John  Wilson  Murray,  who  being  duly  sworn  upon  his  oath,  says  that  oue  John 
Eaiser  Herres  did  on  the  thirteenth  day  of  June,  A.  D.  1887,  at  the  County  of 
Waterloo  in  the  Province  of  Ontario  in  the  Dominion  of  Canada,  within  the  juris- 
diction and  government  of  the  said  Dominion  of  Canada  and  Her  Britannic  Ma- 
jesty, commit  the  crime  of  foi^ry,  that  is  to  say,  the  said  John  Kaiser  Herres  did 
at  the  time  and  place  aforesaid,  unlawfully,  wrongfully,  and  feloniously  foi^ge  a 
certain  promissory  note  for  eight  hundred  dollars  ($800),  dated  June  18,  A.  D.  1887, 
and  payable  three  months  after  the  date  thereof,  and  purporting  to  have  been  made 
by  Peter  L.  Litweller  in  favor  of  J.  K.  Herres  and  John  Herres,  by  writing  and 
signing  the  name  of  the  said  Peter  L.  Litweller  to  the  said  promissory  note  with 
intent  to  defraud  ;  that  the  said  John  Eaiser  Herres  is  a  fugitive  from  tlie  justice 
of  the  said  Dominion  of  Canada  and  Province  of  Ontario  and  the  said  Her  Britan- 
nic Majesty,  and  did  on  or  about  June  the  thirteenth,  a.  d.  1887,  flee  into  the 
jurisdiction  of  the  United  States  for  the  purpose  of  seeking  an  asylum,  and  that 
the  crime  with  which  the  said  John  Eaiser  Herres  is  chaiged  is  one  embraced  in 
the  treaty  of  extradition  between  the  United  States  and  Her  Britannic  Majesty, 
dated  August  9th,  A.  I).  1842. 
Subscribed  and  sworn  to  before  me,  J  J  W  Mitrray 

this  39th  September,  a.  d.  1887.   ) 
Wm.  a.  Sfenobr, 

<  84  Fed.  Rep.  581 ;  May,  1888. 
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the  crime  that  the  prisoner  could  not  be  mistaken  in  regard 
to  the  accusation.^ 

§  283.  Complainant  not  aubject  to  Suit,  where  he  has  Prob- 
able Cause.  —  In  the  case  of  Castro  v.  De  Uriarte,'  it  was  held 
that  in  order  to  sustain  an  action  for  malicious  prosecution 
against  a  consul  who  had  made  a  complaint  upon  which  an 

1  In  re  Charleston,  34  Fed.  Rep.  581 ;  May,  1888.  The  prisoner  was  remanded 
and  subsequently  surrendered.    The  complaint  was  as  follows  :  — 

United  States  of  America,  District  of  Minnesota. 
In  the  matter  of  the  application  of  John  Wilson  Murray  of  the  city  of  Toronto  in 
the  Proyince  of  Ontario  in  the  Dominion  of  Canada,  under  the  extradition  treaty 
between  the  United  States  and  Great  Britain. 

Before  me,  Wm.  A  Spencer,  a  Commissioner  of  the  Circuit  Court  of  the  United 
States  in  and  for  said  District,  and  duly  authorized  by  said  court  to  issue  warrants 
for  the  arrest  of  fugitives  from  the  justice  of  foreign  governments,  personally  comes 
John  Wilson  Murray,  who,  being  first  duly  sworn,  upon  his  oath  says,  that  he  is, 
and  for  more  than  ten  years  last  past,  has  been  Chief  of  the  Provincial  Detective  De- 
partment of  said  Province,  duly  appointed,  qualified,  and  acting  as  such,  and  here- 
tofore instructed  and  authorized  by  the  Attorney-General  and  other  proper  con- 
stituted authorities  of  said  Province  to  act  as  the  agent  of  the  government  of  said 
Dominion  in  the  matter  aforesaid,  and  to  prosecute  extradition  proceedings  against 
George  J.  Charleston,  hereinafter  mentioned,  for  the  offence  hereinafter  set  forth. 

And  said  Murray  upon  his  said  oath  further  saith  that  heretofore,  to  wit,  on  the 
fourteenth  day  of  October,  A.  D.  1885,  at  the  township  of  Raleigh  in  the  County 
of  Kent  and  Province  of  Ontario  aforesaid,  within  the  jurisdiction  and  government 
of  Great  Britain,  said  Charleston  did  feloniously  foige  a  certain  promissory  note 
for  the  sum  of  $190^,  payable  two  months  after  the  date  thereof,  at  the  Merchants' 
Bank  in  Chatham,  in  faivor  of  G.  J.  Charleston,  by  writing  and  signing  the  names 
of  Alexander  Robinson  and  Henry  Kelly  thereto  as  makers,  with  intent  to  defraud. 
That  thereafter  the  said  note  was  by  the  said  George  J.  Charleston  presented  to  the 
said  Merchants*  Bank  in  Chatham  for  discount,  and  was  by  said  bank  discounted 
in  the  usual  course  of  business,  the  said  Geoi^  J.  Charleston  then  well  knowing 
that  said  note  was  false,  forged,  and  counterfeited. 

And  the  said  Murray  upon  his  oath  further  saith,  that  the  said  George  J. 
Charleston  is  a  fugitive  from  the  justice  of  said  Great  Britain,  and  did,  on  or  about 
the  month  of  December,  A.  d.  1885,  flee  into  the  jurisdiction  of  the  United  States 
for  the  purpose  of  seeking  an  asylum,  and  is  now  within  the  said  United  States,  to 
wit,  in  the  State  of  Minnesota,  and  that  the  crime  aforesaid  with  which  the  said 
Geoige  J.  Charleston  is  charged  is  embraced  in  the  treaty  of  extradition  betv^n 
the  said  United  States  and  Great  Britain. 

J.   W.   MlTREAT. 

Subscribed  and  sworn  to  before  me  this  24th  day  of  April,  a.  d.  1888. 

Wm.  a.  Spencer, 
U,  S.  OiraiU  Court  Commianoner,  Dittrid  o/Ifinneaota, 
•  12  Fed.  Rep.  250  ;  16  Id.  98. 
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alleged  fagitive  was*  arrested,  it  must  appear  that  there  was 
both  malice  and  want  of  probable  cause.  In  this  case  the 
defendant,  the  consul-general  of  Spain  at  New  York  City,  in 
making  complaint  acted  upon  the  order  of  the  Spanish  min- 
ister and  upon  telegraphic  information  from  Havana,  Cuba,  in 
which  island  the  offence  charged  in  the  warrant  was  alleged 
to  have  been  committed.  It  turned  out  that  the  offence  was 
committed  prior  to  the  date  of  the  treaty,  and  was  thus  by  its 
terms  excluded ;  and  the  prisoner  was  on  that  ground  dis- 
charged. At  the  trial  Judge  Brown,  of  the  United  States 
district  court  for  the  Southern  District  of  New  York,  in 
which  the  action  was  pending,  directed  a  verdict  for  the  de- 
fendant. A  motion  for  a  new  trial  was  denied  with  costs, 
Judge  Brown  saying  ^^  that  the  defendant  was  warranted  in 
assuming,  and  was  bound  to  assume,  under  the  circumstances, 
where  immediate  action  on  his  part  was  demanded,  that  the 
offence  for  which  he  was  required  to  procure  extradition  was 
committed  within  the  period  of  the  treaty ;  that  under  such 
instructions  and  such  telegrams,  not  only  was  this  probable, 
but  the  contrary  highly  improbable  ;  and  that  had  he  suffered 
the  accused  to  escape  through  a  failure  to  proceed,  upon  the 
possible  but  improbable  contingency  that  the  date  of  the  of- 
fence was  prior  to  the  treaty,  he  would  have  been  justly  sub- 
ject to  the  charge  of  negligence  of  official  duty  had  the  crime 
been  committed  within  the  treaty  period.  As  that  was  the 
only  reasonable  inference  under  the  circumstances,  the  com- 
plaint was  not  without  probable  cause,  as  it  was  also  without 
malice."  ^ 

^  la  Fed.  Rep.  98,  100.  In  Castro  v.  De  Uriarte,  12  Id.  250,  the  court  dis- 
cneaed  the  questions  at  considerable  length,  both  on  the  Code  of  Procedura  of 
New  York  and  the  common  law,  and  reached  the  conclusion  that,  "whatever 
doubt  may  exist  in  regard  to  the  propriety  of  an  action  for  malicious  prosecatiou 
where  the  court  or  magistrate  issuing  the  warrant  was  wholly  without  jurisdiction 
of  the  subject-matter  or  of  the  offence  charged,  the  nearly  unanimous  decisions  of 
the  oourts  are  that  such  an  action  will  lie  against  the  prosecutor  who  has  malici- 
ously set  on  foot  legal  proceedings,  though  invalid,  before  a  tribunal  of  competent 
jurisdiction ;  and  such  is  this  case.  .  .  .  The  magistrate  was  com[)etent  to  enter- 
tain the  chaige  ;  the  olTencp  was  within  the  provisions  of  the  treaty.  The  pro- 
ceedings may  have  been  irregular  and  invalid,  but  they  were  within  the  general 
scope  of  his  jurisdiction ;  and  these  proceedings  having  been,  according  to  the 
TOL.  I.  — 27 
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2.   Requisites  of  Complaint. 

§  284.  Shotild  Bhoi^  Authority  of  Penon  who  Reoeives  it.  — 
We  have  seen  that  the  complaint  should  disclose  the  authority 
of  the  person  who  makes  it.  Section  5270  of  the  Bevised 
Statutes  confers  authority  to  receive  complaints  in  extradition 
cases  upon  any  justice  of  the  Supreme  Court,  circuit  judge, 
district  judge, ''  commissioner,  authorized  so  to  do  by  any  of 
the  courts  of  the  United  States,"  or  judge  of  a  court  of  record 
of  general  jurisdiction  of  any  State.  Where  the  complaint 
is  made  before  a  judge  or  justice,  the  mere  statement  of  his 
official  character  establishes  his  authority  to  receive  it.  But 
a  commissioner  of  the  circuit  court  is  not  authorized,  by  virtue 
of  his  general  appointment,  to  assume  jurisdiction  in  extradi- 
tion cases,  and  it  is  advisable  that  be  be  described  in  the  com- 
plaint as  a  commissioner  of  the  circuit  court  for  the  district 
in  which  he  acts,  duly  appointed  under  cliapter  66  of  the  Re- 
vised Statutes  of  the  United  States  in  relation  to  extradition, 
or  by  words  of  similar  import.^ 

§  285.  May  be  made  on  Informatioii  and  Beliet  —  The  com- 
plaint may  be  made  on  information  and  belief,  and  the  sources 

complaint,  set  on  foot  maliciously  and  without  probable  cause,  and  the  plaintiff's 
arrest  procured  through  the  defendant's  agency  therein,  it  does  not  lie  in  his 
mouth  to  insist  that  the  proceedings  were  defectiye.'* 

1  Ex  parU  Lane,  6  Fed.  Rep.  34 ;  United  States  v.  Stowell,  2  Curtis,  153. 
The  court,  in  the  former  case,  said  :  *'  I  think  it  should  appear  that  the  person 
taking  the  complaint  and  issuing  the  warrant  is  not  only  a  commissioner  of  the 
court,  but  is  one  authorized  to  act  in  extradition  cases.  I  should  be  loth,  how- 
ever, to  hold  that  the  proceedings  were  void  upon  this  account,  since  I  am  by  no 
means  certain  but  that  the  court,  upon  an  application  for  dischai^  upon  a  writ 
of  habeas  eorpiUt  would  be  bound  to  take  judicial  notice  of  the  fact  that  the  com- 
missioner had  been  appointed  for  this  purpose.  If  a  third  person  had  been 
indicted  for  resisting  a  marshal  in  the  execution-  of  this  warrant,  I  should  have 
no  doubt  that  the  decision  of  Judge  Curtis  (United  States  v.  Stowell)  would  ap- 
ply, and  that  it  would  be  necessary  to  make  a  more  particnlar  averment  in  the 
indictment 

**  Without  expressing  a  more  decided  opinion  upon  the  effect  of  the  omission 
in  this  case,  I  proceed  to  the  consideration  of  the  next  objection."  In  the  case  of  . 
In  re  Macdonnell  (11  Blatchf.  79)  it  was  intimated  by  Judge  Woodruff  that  the 
fiulure  of  the  complaint  to  disclose  on  its  face  the  authority  of  the  commissioner 
would  not  be  a  fatal  defect,  but  that  such  authority  might  be  made  the  subject  of 
prooC     The  commissioner  does  not  require  a  special  authority  for  each  case. 
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of  such  information  and  belief  ought  also  to  be  stated.  In 
Ex  parte  Lane  it  was  held  that  the  allegation  in  the  complaint 
that,  according  to  the  complainant's  ^^  best  knowledge,  inform- 
ation, and  belief,"  the  alleged  fugitive  was  guilty  of  a  certain 
described  offence,  was  insufficient.  *^  A  person  may  swear," 
said  the  court,  ^^  that  he  has  reason  to  believe  and  does  believe 
that  a  person  has  committed  a  crime,  although  his  reasons 
may  amount  to  little  more  than  mere  suspicion,  without  laying 
himself  open  to  a  charge  of  perjury.  This,  however,  is  not  a 
complaint  upon  oatli,  within  the  meaning  of  the  ^statute."  In 
this  case,  however,  the  authority  of  the  person  who  made  the 
complaint  did  not  appear  either  in  the  complaint  or  in  the 
proceedings  before  the  commissioner,  and  this  fact  was  em- 
phasized in  the  decision.^  In  most,  indeed  in  nearly  all  cases, 
the  complaint  is  based  on  information  and  belief.^ 

§  286.  Bonrce^  of  Information  and  Belief.  —  The  sources  of 
such  information  and  belief  may  be  official  records,  judicial 
documents,  conversations  with  persons  cognizant  of  the  facts, 
or  telegraphic  statements  from  the  authorities  of  the  demand- 

^  0  Fed.  Rep.  84,  38.  The  conrt  said  :  '*  I  would  not  nndertake  to  say,  how- 
ever, that  a  complaint  for  extradition  may  not  be  made  upon  infonnation  and 
belief,  for  such  a  ruling  might  put  it  out  of  the  power  of  a  foreign  government  to 
obtain  the  surrender  of  a  criminal  in  a  large  number  of  cases,  without  incurring  a 
yery  great  and  unnecessary  expense  in  so  doing.  For  instance,  in  the  case  of 
Farez,  7  Blatchf.  .S^»  the  complaint  was  made  by  a  representative  of  a  foreign 
government,  in  his  official  capacity  as  Swiss  consul.  1  have  no  doubt  that  if 
depositions  have  been  taken  in  a  foreign  country  tending  to  show  the  accused 
guilty  of  the  crirn^  er  if  an  indictment  has  been  found  against  him,  or  if  the 
representative  of  the  foreign  government  demanding  his  extradition  has  fully 
informed  Himself  with  regard  to  the  particular  events  by  conversations  with 
persons  who  witnessed  them,  he  may  make  a  complaint  upon  information  and 
belief ;  but,  in  such  case,  I  think  he  should  set  forth  with  some  particularity  the 
sources  and  details  of  his  information,  or  tho  grounds  for  supposing  the  defend- 
ant to  be  guilty;  in  other  words,  it  should  appear  that  his  reasons  for  pursuing 
the  defendant  are  based  upon  something  more  than  mere  rumor  or  suspicion  of 
his  guilt. 

"In  the  case  under  consideration,  however,  the  complaint  does  not  purport  to 
have  been  made  by  an  officer,  nor  does  it  give  any  reason  why  it  is  made  simply 
upon  his  best  knowledge,  information,  and  belief.'* 

^  In  re  Henrich,  5  Blatchf.  414 ;  In  re  Farez,  7  Id.  48;  Mailer's  Case,  5 
Phila.  Rep.  289;  ExparU  Van  Hoven,  4  Dillon,  415  ;  In  re  Thomas,  12  Blatcht 
870 ;  In  re  Roth,  15  Fed.  Rep.  506 ;  Castro  9.  De  Uriarte,  16  Id.  98. 
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ing  government.  In  the  case  of  Traugott  Mailer,^  the  German 
consul  at  Philadelphia  stated  that  it  had  been  '^  represented 
to  him/'  and  that  he  believed,  that  the  alleged  fugitive  com- 
mitted the  offence  described  in  the  complaint,  the  sources  of 
his  belief  being  certain  documents  in  his  possession,  consisting 
of  a  warrant  of  arrest  issued  in  Saxony,  and  an  indictment 
found  by  a  court  in  that  country,  with  accompanying  deposi* 
tions  on  which  it  was  founded.  In  Ex  parte  Van  Hoven ' 
the  complaint  was  made  by  the  Belgian  consul  at  New  Yorki' 
who  stated  that  the  sources  of  his  information  and  belief 
were  '^  telegrams  from  the  proper  authorities  of  the  kingdom 
of  Belgium,"  and  certain  depositions  which  were  taken  before 
a  justice  of  the  district  of  Li^ge,  Belgium,  and  duly  authenti- 
cated by  the  consul  of  the  United  States  at  Brussels.  In  In 
re  Both  ^  the  complaint  was  made  by  the  consul  of  the  Swiss 
Confederation  at  New  York  City,  and  recited  that  the  sources 
of  his  information  and  the  grounds  of  his  belief  were  ^*  certain 
official  cablegrams  received  by  him  as  such  consul  from  the 
government  of  the  said  The  Swiss  Confederation,  and  admis- 
sions made  by  the  said  Both  to  this  complainant." 

§  287.  Telegraphic  Informatloii.  —  In  In  re  Thomas  ^  the 
complaint  was  made  by  the  German  vice-consul  at  New  York 
City,  on  telegraphic  information.  He  received,  August  29, 
1874,  a  cablegram,  of  which  a  translation  was  given,  signed 
^*  Ilgen,  examining  judge,  Niimberg,"  and  reading  tiius :  ^^  The 
arrest  of  the  clerk,  H.  Thomas,  of  this  place  is  requested 
on  account  of  forgery  of  documents  aud  defrauding  to  the 
amount  of  15,000  guilders.  He  travelled  as  Wolfing.  Photo- 
graph in  the  possession  of  Schulz  &  Ruckgaber,  Exchange 
Place,  New  York,  where  also  dwelling  ascertainable.  Par- 
ticulars follow  upon  answer."  August  81,  the  vice-consul 
sent  Judge  Ilgen  the  following  telegram :  ^^  Telegraph  par- 
ticulars of  Thomas  forgery;  full  names  of  injured  parties; 
also,  whether  extradition  demanded."  September  1,  he  re- 
ceived from  Judge  Ilgen  the  following  telegram :  ^^  Thomas 
obtained  from  the  Royal  Bank  here  15,000  guilders  on  forged 

I  5  Phila.  Bep.  289.  <  4  Dillon,  415. 

•  15  Fed.  Bep.  C06.  «  12  BUtchf.  870. 
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receipt  of  Cnopf  &  Sobn.  Extradition."  The  complaint 
further  set  forth  that  the  yice-consul  knew  Judge  Ilgen, 
whose  name  was  subscribed  to  the  telegrams,  to  be  the  royal 
examining  judge  at  Niirnberg,  and  that  he  had  seen  in  a 
Berlin  paper  a  copy  of  an  order  of  arrest  issued  by  Judge 
Ilgen  at  Niirnberg,  July  2,  1874,  for  the  arrest  of  Thomas 
for  forgery  of  documents  and  frauds  committed  by  him  on 
June  22, 1874.  The  complaint  was  held  to  be  sufficient.  In 
the  case  of  Castro  v.  De  Uriarte,^  the  complaint  was  made  by 
the  consul-general  of  Spain,  October  2, 1881,  on  information 
and  belief  based  solely  upon  telegraphic  information.  The 
consul-^neral  on  September  29, 1881,  received  an  order  from 
the  Spanish  minister  to  procure  the  arrest  of  Castro,  who,  as 
appeared  by  a  telegram  from  Havana  received  on  that  day, 
had  sailed  from  Cuba  for  New  York  on  the  27th  of  the  same 
month.  The  consul  applied  to  the  commissioner  and  was 
told  that  more  definite  and  specific  chaises  were  necessary ; 
and,  upon  the  direction  of  the  Spanish  minister,  then  tele- 
graphed to  the  captain-general  of  Cuba  for  particulars.  On 
October  2,  the  consul  received  a  reply  by  telegraph,  that  the 
crime  of  Castro  was  obtaining  moneys  under  false  pretences, 
deceit,  and  imposition,  and  falsification  of  public  documents. 
In  the  mean  time  Castro  bad  arrived  at  New  York,  and  it  was 
feared  that  he  would  depart  to  Canada.  ^^  The  information 
by  telegram  was  sufficient,"  said  Judge  Brown,  ^^  except  in 
fixing  the  date  of  the  offence."  The  treaty  provided  that  it 
should  not  apply  to  any  offence  committed  prior  to  its  date, 
which  was  1877.  In  this  exigency,  the  commissioner  in- 
formed the  defendant  that  the  date  of  the  offence  was  imma- 
terial, provided  it  was  within  the  treaty  period;  and  the 
defendant,  assuming,  upon  the  telegram,  that  the  offence  was 
probably  committed  about  the  time  of  the  escape  and  there- 
fore within  that  period,  made  complaint  in  writing,  on  infor- 
mation and  belief,  that  the  offence  was  committed  on  or  about 
September  25, 1881.  On  this  complaint  a  warrant  was  issued 
by  the  commissioner,  and  the  defendant  arrested  and  brought 

^  12  Fed.  Rep.  850;  16  Id.  98.    TUa  was  before  the  treaty  with  Spain  expresBly 
nfeiriBg  to  arrest  ob  telegmphic  infonnati<»,  which  was  eonclnded  in  1882. 
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before  him.  But,  oa  bis  statement  that  the  offence  alleged 
was  prior  to  the  treaty,  the  defendant  was  allowed  to  go  on 
his  own  parol ;  and,  his  statement  having  been  verified  by 
telegrams  received  in  answer  to  further  inquiries,  he  was 
upon  the  following  day  discharged.  The  court  held  that  the 
complaint  was  sufficient,  and  afforded  probable  cause  for  the 
fugitive's  arrest  and  detention;  and  that  the  consul  would 
have  been  open  to  the  charge  of  neglect  of  duty,  had  he  not 
proceeded  as  he  did.^  In  the  case  of  Oteiza  y  Goi*tes,  a  fugi* 
tive  from  Cuba,  which  was  before  the  Supreme  Court  of  the 
United  States  in  May,  1890,  the  complaint  was  again  based 
entirely  upon  telegraphic  information.  It  was  made  by  the 
Spanish  consul  at  New  York  City.* 

§  288.  Charge  of  Crime.  —  In  the  case  of  Henrich,'  Judge 
Shipman,  with  the  approval  of  Mr.  Justice  Nelson  and  Judge 
Blatchford,  stated  the  rule  as  to  the  particularity  with  which 
the  offence  should  be  set  out  in  the  complaint  as  follows :  — 

*'  The  complaint  upon  which  a  warrant  of  arrest  is  asked  should 
set  forth  clearly,  but  briefly,  the  substance  of  the  offence  charged, 
so  that  the  court  can  see  that  one  or  more  of  the  particular  crimes 
enumerated  in  the  treaty,  is  alleged  to  have  been  committed.  This 
complaint  need  not  be  drawn  with  the  formal  precision  and  nicety 
of  an  indictment  for  final  trial,  but  should  set  forth  the  substantial 
and  material  features  of  the  offence." 

In  the  case  of  Farez,^  Judge  Blatchford  said  that  the  offence 
should  be  averred  in  a  manner  ^^  sufficiently  explicit,  clear, 
and  distinct,  ...  to  enable  the  party  accused  to  understand 
precisely  what  he  is  charged  with.''^    In  the  case  of  Van 

I  16  Fed.  Bep.  98.  *  Supra,  §  100.      i^ 

s  5  Blatchf.  414.  «  7  BUtcbf.  846. 

^  In  the  case  of  Traugott  Mailer,  6  Fhila.  Rep.  289,  before  Cadwalader,  J.,  the 
complaint  on  which  the  warrant  was  issaed  was  made  by  the  German  consul  at 
Philadelphia.  It  merely  states  that  the  complainant  *'  respectfully  showeth  that 
it  has  been  represented  to  him  and  he  belieyes  *'  that  Muller  **  did,  on  or  about 
the  first  day  of  June,  1862,  at  Bothenkuchen,  in  the  Kingdom  of  Saxony,  com- 
mit forgery  and  was  guilty  of  the  utterance  of  forged  papers ;  that  a  warrant  to 
arrest  the  said  Muller  was  issued  at  Bothenkuchen,  but  that  said  Muller  had 
absconded  and  fled  to  the  United  States ;  that  an  indictment  is  now  or  was  in  the 
month  of  March,  1868,  pending  against  him  in  the  kingdom  of  Saxony  for  foi^geiy 
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Hoven,^  the  first  complaint  merely  charged  the  offence  in  the 
terms  of  the  treaty  (Belgium,  1874)  as  follows :  "  With  hav- 
ing, within  the  jurisdiction  of  the  kingdom  of  Belgium,  and  in 
violation  of  the  laws  thereof,  and  for  bis  own  benefit,  and  on 
or  about  the  2l8t  day  of  December,  1875,  wilfully  and  know- 
ingly and  maliciously  uttered  and  put  in  circulation  forged 
papers,  or  counterfeit  papers,  or  counterfeit  obligations,  or 
other  titles,  or  instruments  of  credits."  Judge  Nelson,  citing 
Henrich's  case,  observed  that  the  complaint  against  Van 
Hoven  did  not  specify  the  kind  of  obligations  forged,  or 
the  character  of  the  papers,  or  the  nature  of  the  titles, 
or  instruments  of  credits  forged.  It  wa8  not  necessary,  he 
said,  '^  that  a  complaint  should  be  drawn  with  the  formal 
precision  of  an  indictment,  but  the  accused  should  be  fairly 
informed  of  the  charge  made,  so  that  he  may  be  able  to 
meet  the  investigation."  The  complaint  was  held  to  be 
insufficient  and  the  prisoner  ordered  to  be  discharged. 
This  order  was  affirmed  by  the  circuit  court  on  appeal. 
Another  complaint  was  made,  which  was  held  by   Judge 

and  issning  foiged  papers ;  that  tlie  crime  of  whicli  he  had  been  guilty  wonld 
haye  justified  his  appreheusion  and  commitment  if  it  had  been  committed  in  the 
United  States." 

The  complainant  then  prayed  for  the  issuance  of  a  warrant    The  prisoner, 
after  examination,  was  committed  for  suirender.    MSS.  Dept  of  State. 

In  the  case  of  Farez,  the  complaint  alleged  that  in  the  year  1869,  or  after  the 
25th  of  November,  1850,  with  the  intent  to  obtain  gain  for  himself,  and  to  cheat 
and  defraud  the  Swiss  Confederation  and  some  person  unknown,  Fares  committed, 
within  the  jurisdiction  of  the  Swiss  Confederation,  the  crimes  of  forgery,  the 
emission  of  forged  commercial  paper  and  the  utterance  thereof,  to  the  amount  of 
80,000  francs,  or  thereabouts.     '*  This  is,  under  any  system  of  criminal  jurispru- 
dence, a  defective  complaint.  .  .  .  The  warrant  of  arrest  named  in  the  (second) 
complaint  as  having  been  issued  against  Farez  in  the  jurisdiction  of  the  Swiss 
Confederation,  was  the  only  document  presented  to  the  commissioner  in  support 
of  the  complaint  made  to  him,  and  is,  for  the  purposes  of  this  case,  considered  as 
a  part  of  such  complaint.    Such  warrant  commands  the  arrest  of  Farez  as  being  . 
accused  of  fraudulent  bankruptcy,  and  of  'plusieurs  faux  en  ecriture  de  com-   ; 
merce.'    It  is  defective  in  not  specifying  the  time  and  place  of  the  commission  ' 
of  the  alleged  offences,  and  the  character  of  the  forgeries,  or  of  the  instruments  or  ' 
documents  in  respect  of  which  the  forgeries  were  committed ;  and,  therefore,  the  . 
complaint  can  derive  no  support  from  such  document."    In  re  Henrich,  7  Blatchf.  j 
36;  Blatchford,  J.,  Nov.  17,  1869. 

I  4  Dillon,  411. 
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Dillon,  on  habeat  eorpti9y  to  be  valid.^  In  the  case  of  Mao- 
donnell,^  it  was  objected  to  the  complaint  that  it  did  not 
describe  the  alleged  forged  instruments  with  sufficient  par- 
ticularity as  to  date,  names  of  the  persons  whose  acceptances 
were  forged,  and  the  times  of  payment  thereof.  Judge  Wood- 
ruff said  that  the  technical  precision  of  an  indictment  was 
not  required  in  a  complaint  He  quoted  from  the  complaint, 
and  said  he  had  no  hesitation  in  saying  that  it  charged  the 
crime  of  forgery  at  the  common  law  and  within  the  treaty, 
however  it  might  fail  to  describe  it  with  the  particularity 
required  in  a  formal  indictment  for  the  offence.  Certain 
parts  of  the  complaint  in  regard  to  conspiracy,  Judge  Wood- 
ruff said  he  regarded  as  of  no  importance  to  the  present 
question  and  as  surplusage,  which  did  not  change  or  alter 
the  meaning  of  what  he  had  cited.^  In  the  case  of  Both,^ 
it  was  objected  that  the  complaint,  which  was  made  by  the 
consul  of  Switzerland  at  New  York,  did  not  state  the  pre- 

1  Ex  parte  Van  Hoven,  4  Dillon,  415. 

<  In  re  Macdonnell,  11  Blatchf.  79. 

*  '*  To  the  suggestion/'  said  Judge  Woodruff,  "  that  it  may  be  true,  and  may 
appear  when  the  spedftc  instrument  is  produced,  that  the  prisoner  had  authority 
to  sign  the  name  or  names  alleged  to  be  forged,  it  must  suffice  to  say  that  is 
matter  of  defence,  the  subject  of  proof.  Enough  for  the  complaint  that  it  shows 
a  prima  faeie  case  of  forgery. 

"  So,  to  the  suggestion,  that,  between  the  days  named  there  may  be  a  laigv 
number  of  acceptances,  each  of  which  would  answer  the  description  in  this  com- 
plaint, —  every  possible  conjecture  on  the  subject  need  not  be  excluded  by  the 
terms  of  the  complaint.  It  would  be  possible  to  suggest  the  same  thing,  if  the 
eomplaint  named  a  precise  date,  with  names,  and  when  payable,  4c.,  or  even  gare 
a  copy  of  the  bills  of  exchange.  Enough,  as  already  said,  that  the  complaint 
makes  a  prima  facie  case ;  that  is  to  say,  this  is  enough  to  give  jurisdiction  to 
the  commissioner.     It  is  in  that  aspect  alone  that  I  am  considering  it. 

*'  That  the  party  should  be  fairiy  apprised  of  the  charge  made,  and  with  such 
ftdness  as  is  reasonably  necessary  to  enable  him  to  meet  the  inyestigation,  may 
be  conceded;  but  that  appertains,  after  juriadictiou  is  acquired,  to  the  conduct  of 
the  proceeding ;  and  there  is  no  danger  that,  for  all  the  purposes  of  the  inquiry, 
whether  he  ought  upon  the  proofs  to  be  committed,  the  investigation  will  not 
ftimish  him  with  that  informati<m,  in  respect  to  any  detail  not  contained  in  the 
complaint  as  it  now  reads.  It  is  the  duty  of  the  commissioner  to  proceed  with 
entire  fairness  towards  the  prisoner,  in  every  respect  The  presumption  is  that 
he  wUl  do  so.  It  is  sufficient  for  the  question  before  me^  that  be  has  jnrisdiotMtt 
for  that  purpose." 

«  15  Fed.  Rep.  50(1. 
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else  amount  of  the  money  which  the  prisoner  had  criminally 
obtained.  The  objection  was  overruled.^  It  is  obvioas  that 
if  the  complaint  contains  all  the  facts  on  which  the  charge 
is  made,  and  from  such  facts  it  appears  that  nO  such  crime 
as  that  charged  has  been  committed,  but  some  other  offence 
not  provided  for  in  the  treaty,  the  complaint  disproves  the 
charge  and  takes  away  the  foundation  of  the  warrant.^ 

§  289.  Form  of  duurge.  —  In  the  case  of  Both,  the  ob jec* 
tion  was  made  before  the  conmiissioner,  John  A.  Osborn, 
Esquire,  to  the  form  in  which  the  charge  was  made,  in  that 
the  complainant  merely  stated  on  information  and  belief 
that  the  prisoner  '^is  charged  with  the  crime  of  embezzle- 
ment of  public  funds,"  without  making  the  charge  in  direct 
language.  The  commissioner  overruled  the  objection,^  and 
his  ruling  was  sustained  on  habeas  corpus.^  In  JEx  parte 
Lane  ^  it  was  objected  that  the  offence  was  charged  to  have 
been  committed  **  against  the  statute  in  such  case  made  and 
provided, "  and  that  there  was  no  proof  of  any  statute  in  the 
province  of  Ontario  punishing  the  crime  of  forgery.  The 
court  cited  1  Bishop  on  Criminal  Procedure,  §  349,  to  the 
effect  that  later  authorities  have  held  that  where  an  offence 
was  punishable  at  common  law  only,  and  the  indictment 

^  In  re  Roth,  15  Fed.  Bep.  506.  The  court  said :  *'  If  the  complaint  were 
Teqnired  to  be  as  precise,  technical,  and  formal  aa  an  indictment,  it  should  per- 
hapa  be  held  insufficient;  but  that  is  not  the  case,  and  there  is  no  reason  for 
applying  to  it  such  a  rule.  It  is  only  necessary  that  the  substance  of  the  offence 
be  clearly  set  forth,  so  that  the  court  can  see  that  one  or  more  of  the  crimes 
enumerated  in  the  treaty  \b  alleged  to  have  been  committed.  In  re  Fares,  7 
Blatchf.  48 ;  In  re  Henrich,  5  Blatchf.  414,  426.  Taking  this  complaint  al- 
together, it  plainly  answers  this  requirement.  .  .  . 

"  In  the  complaint  presented  to  the  commissioner  in  this  case,  the  complainant 
makes  oath  that  he  is  the  consul  of  the  Swiss  Confederation  at  this  port,  duly 
recognized  as  such  by  the  President  of  the  United  States ;  and,  in  conclusion,  the 
complainant,  as  such  consular  agent,  and  'in  the  name  of  the  Swiss  Confederation, 
requests  a  warrant,  Ac,  for  the  delivery  of  said  Roth  to  the  authorities  of  the 
Swiss  Confederation,  in  accordance  with  the  terms  of  said  treaty.' 

**A11  the  conditions  of  the  stipulatums  of  the  treaty  have,  in  my  opinion, 
been  fuUy  met ;  and  the  writ,  therafora,  should  be  discharged,  and  ths  prisoner 
remanded." 

*  Matter  of  Heilbronn,  1  Park.  0.  R.  4S9.  ^ 

•  MSS.  Dept.  of  State.  *  16  Fed.  Bep.  566.  V^ 
»  6  Fed.  Bep.  84. 


426  EXTRADITION. 

averred  it  to  have  been  committed  against  the  form  of  the 
statute,  the  latter  was  surplusage ;  and  said :  — 

"  Whether  a  party  could  be  extradited  for  a  forgery  under  a  spe- 
cial act  of  the  province  of  Ontario,  which  was  not  a  forgery  at 
common  law,  it  is  unnecessary  here  to  determine.  I  have  no 
doubt,  however,  that  where  the  offence  committed  is  a  foi-gery 
at  common  law,  the  foreign  government  has  a  right  to  take  pro- 
ceedings for  extradition.  It  may  be  safely  assumed  that  there  is 
a  provincial  statute  punishing  the  common-law  crime  of  forgery. 
If,  however,  the  party  were  shown  not  to  be  guilty  of  a  common- 
law  forgery,  it  would  be  incumbent  upon  the  prosecution  to  show  a 
statute  covering  the  offence." 

Nor  is  it  any  objection  to  a  complaint  that  it  charges  a  large 
number  of  offences.^ 

In  the  case  of  Lane,  it  was  also  objected  that  the  com- 
plaint charged  the  relator  with  forgery  and  the  utterance  of 
forged  paper  at  Rondeau,  in  the  province  of  Ontario ;  it  was 
not  averred  in  the  proceedings  that  Ontario  was  within  the 
territorial  domain  of  Great  Britain.  The  court  said  that 
while  it  should  be  averred  and  proved  that  Rondeau  was 
within  the  province  of  Ontario,  yet  the  court  would  take  ju- 
dicial notice  of  the  fact  that  that  province  was  a  British  pos- 
session.    The  objection  was  therefore  dismissed.^ 

§  290.  In  general,  need  not  aUege  Imititation  of  Proceedings 
in  Foreign  Country.  —  Unless  it  bo  required  by  treaty,  it  is 
not  necessary  that  it  should  appear  that  a  warrant  of  arrest 
has  been  issued  or  judicial  proceedings  instituted  in  the  for- 
eign country.  In  the  case  of  the  British  Prisoners,^  it  was 
contended  that  a  preliminary  examination  must  have  been 
made  in  Great  Britain,  and  a  warrant  issued  or  an  indict- 
ment found  there,  on  the  charge  made  before  the  magistrate 
in  the  United  States.  Judge  Woodbury  held  that  this  was 
unnecessary,  saying  that  the  language  of  the  treaty  of  1842 

^  In  re  Henrich,  5  Blatchf.  G.  C.  414  ;  In  re  Macdofnnell,  11  Id.  170.  In  the 
case  of  Henrich  there  were  fourteen  charges  of  forgery ;  in  that  of  Maodonnell 
there  were  eleven. 

*  The  court  cited  on  this  point  Peyrooz  v.  Howard,  7  Pet.  824,  842 ;  The 
ApoUon,  9  Wheat.  874. 

•  1  Wood&M.  66. 
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^  evidently  was  intended  to  reach  cases  where  no  such  ex- 
amination has  been  made  elsewhere. "  In  the  case  of  Farez  ^ 
it  was  objected  that  it  did  not  appear  by  the  complaint 
by  what  magistrate  abroad  the  warrant  for  the  arrest  of  the 
prisoner  had  been  issued,  so  as  to  enable  the  commissioner 
to  decide  whether  such  magistrate  had  authority  in  the 
premises.  The  complaint  merely  stated  that  a  warrant  of 
arrest  against  the  prisoner,  on  account  of  the  crimes  speci* 
fied  in  the  complaint,  had  been  issued  by  the  competent 
and  proper  judicial  authorities  for  the  purpose,  in  Switzer- 
land. Judge  Blatchf ord  said :  ^^  If  the  averment  in  question 
were  a  material  averment,  undoubtedly  the  one  found  in 
this  complaint  would  be  insufficient  But  it  is  not  a 
necessary  preliminary  step  to  an  investigation  under  an 
extradition  treaty,  that  a  warrant  shall  have  been  issued 
abroad.  Therefore,  the  averment  in  question  is  surplus- 
age." This  opinion  was  affirmed  by  Judge  Blatchf  ord 
(after  consultation  with  Judge  Woodruff),  in  the  case  of 
Thomas.^  In  this  case  Judge  Blatchf  ord  said:  ^'It  is  not  a 
necessary  preliminary  step  to  an  investigation  here,  under 
an  extradition  treaty,  that  a  warrant  of  arrest  should  have 
been  issued,  or  proceedings  had,  against  the  accused,  in 
the  foreign  jurisdiction."'  This  was  the  view  taken  by 
the  court  of  Queen's  Bench  in  the  case  of  Tivnan  and 
others,  under  the  treaty  between  the  United  States  and 
Great  Britain  of  1842,  and  the  legislation  then  in  force 
(1864)  in  the  latter  country  for  the  execution  of  that  treaty. 
It  was  argued  that  the  proceedings  against  the  prisoners 
were  illegal,  since  it  did  not  appear  that  judicial  proceedings 
had  been  commenced  in  the  United  States.  The  court  inti- 
mated a  contrary  opinion ;  and  when  counsel  for  the  govern- 
ment of  the  United  States  attempted  to  reply,  Lord  Ch. 
Justice  Gockbum  said:  ^^Upon  that  point  you  need  not 
trouble  yourself."*    But  where  the  treaty  provides  for  the 

1  7  BUtchf.  846.  «  12  Blatchf.  870,  880. 

*  See  also  case  of  Mnller,  6  Fhila.  Rep.  289,  in  which  it  was  held  that  there  need 
not  be  an  indictment  found  in  the  foreign  country. 

«  Dip.  Cor.  1864,  part  2,  pp.  87,  41.    See  also  6  B.  kO. 
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issuance  of  a  preliminary  mandate  by  the  executive,  upon  the 
production  of  a  warrant  of  arrest  and  other  judicial  docu- 
ments from  the  foreign  country,  it  may  be  contended  that  such 
proofs  of  judicial  proceedings  in  that  country  are  necessary. 
Thus  in  the  case  of  Ex  parte  Van  Hoven,  under  the  treaty 
with- Belgium  of  1874,  which  provided  that  a  mandate  might 
be  issued,  upon  the  production  of  a  warrant  of  arrest,  Ac,  it 
was  contended  that  the  proceedings  were  invalid  because  it 
did  not  appear  either  in  the  mandate,  or  in  the  complaint, 
that  a  warrant  of  arrest  had  been  issued  in  Belgium.  Judge 
Dillon  said:  — 

^^  Under  the  treaty  it  may  be  true  that  no  surrender  of  the 
petitioner  to  the  Belgian  government  can  legally  be  demanded, 
unless  proceedings  in  that  country  have  been  instituted,  and  a 
warrant  of  arrest  there  issued.  Such  warrant,  and  the  deposi- 
tions upon  which  the  warrant  issued,  must  accompany  the  requi- 
sition upon  this  government  for  the  surrender.  Such  is  the  treaty. 
The  judicial  department  will  presume,  from  the  mandate  of  the 
Secretary  of  State,  that  this  was  done.  It  may  be  that  if  it  is 
shown  on  the  hearing,  or  at  any  subsequent  stage  of  the  proceed- 
ings, that  no  warrant  for  the  arrest  of  the  petitioner  in  Belgium 
ever  issued  in  that  oountr}"^,  and  no  depositions^  such  as  are  re^ 
quired  by  the  treaty,  were  ever  made  in  Belgium,  the  judicial 
department  of  this  country,  oa  its  power  being  invoked,  would 
prevent  the  extradition."  \ 

The  result  of  this  decision  is  that  even  where  provision  is 
made  for  the  issuance  of  a  mandate  upon  specified  proofs, 
such  as  a  warrant  of  arrest,  showing  that  judicial  proceed- 
ings have  been  instituted  in  the  foreign  country,  such  proofs 
need  not  be  recited  in  the  complaint.  It  is  sufficient  if  the 
mandate  be  recited,  the  court  then  presuming  that  the  requi- 
site proofs  were  produced  before  the  mandate  was  issued. 
Nor  does  Judge  Dillon  say  that  in  order  to  obtain  the  arrest 
of  the  fugitive  a  mandate  must  be  produced,  or  proof  be 
made  of  the  existence  of  the  documents  upon  which  it  might 
be  obtained.     All  he  says  is,  that  if  a  mandate  appears  it 

^  4  Dillon,  415.    The  court  refomd  to  tbe  ease  of  BstparU  fiLaine  at  the  end 
of  the  above  quotation. 
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will  be  presumed-  that  the  executive  properly  issued  it,  but 
that  if  it  should  subsequently  be  shown  that  the  documen- 
tary proofs  prescribed  by  the  treaty  were  not  in  existence, 
the  courts  ^^ would  prevent  the  extradition."  In  this  rela- 
tion he  notes  the  fact  that,  by  the  terms  of  the  treaty,  the 
requisition  upon  which  the  mandate  is  to  issue  is  the  same 
as  the  requisition  for  surrender.  That  requisition  is  re- 
quired to  be  accompanied  with  certain  documentary  proofs, 
and  upon  its  presentation  in  that  form  the  treaty  provides 
that  the  President  ^'may  then  issue  a  warrant  for  the  ap- 
prehension of  the  fugitive."  If,  therefore,  it  be  shown  that 
such  documentary  proofs  do  not  exist,  the  extradition  may 
be  prevented.  But  this  is  a  very  different  thing  from  say- 
ing that  an  arrest  cannot  be  obtained  under  the  statutes 
passed  for  the  execution  of  the  treaties,  without  the  produc- 
tion, either  to  the  executive  or  to  the  magistrates,  of  the  doc- 
uments which  are  required  to  accompany  the  requisition  for 
surrender.  Those  statutes,  as  it  has  been  held,  were  framed 
with  a  view  to  prevent  the  escape  of  the  fugitive,  before  the 
formal  proofs  up<m  which  his  surrender  may  be  demanded 
of  the  executive  are  produced.  The  function  of  issuing  a 
warrant  of  arrest  for  that  purpose  is  vested  in  the  judicial 
magistrates,  who  determine,  without  the  interference  of  the 
executive,  and  subject  to  review  on  Juibeas  corpus^  whether 
the  evidence  presented  to  them  is  suflScient  to  justify  the 
arrest  and  detention  of  the  alleged  fugitive.  If  the  executive 
interfere  at  all,  it  is  only  upon  the  conditions  prescribed 
by  treaty.^ 

^  Under  the  decisions  of  the  courts,  the  statutory  extradition  procedure  in  the 
United  States  now  conforms  to  the  rules  (the  second  excepted)  which  Judge 
Cooley,  in  1876,  held  to  be  desirable.     He  said :  — 

*'  In  providing  machinery  for  the  enforcement  of  an  extradition  treaty,  the 
following  particulars  would  seem  to  be  requisite :  — 

"  1.  A  provision  for  prompt  anest  on  mere  accusation.  This  will  sometimes 
work  injustice,  but  without  it  a  treaty  would  be  too  easily  evaded  to  be  of  much 
value. 

"  2.  Without  unnecessary  delay  there  should  be  required  in  the  country  of  the 
offence  a  judicial  investigation  that  should  determine  whether  a  case  existed  which 
was  within  the  treaty,  and  if  so,  it  should  be  the  basis  of  the  demand  for  surrender. 

"8.  In  the  country  of  arrest  there  should  also  be  a  judicial  inquiry,  as  a  basis 
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§  291.  If  Mandate  U  obtained,  Failure  to  Recite  it  not  Fatal. 
—  Where  a  mandate  is  obtained,  it  is  appropriate  that  the 
complaint  should  recite  it.  Bat  whether,  assimiing  that  in 
a  particular  case  a  mandate  is  necessary,  the  omission  of 
such  recital  would  be  a  fatal  defect,  is  by  no  means  certain. 
In  the  case  of  Macdonnell  ^  a  mandate  was  obtained,  but  it 
was  objected  that  it  was  insufficient.  Judge  Woodruff  over- 
ruled the  objection.  Assuming,  however,  that  the  objection 
was  well  taken  and  that  a  proper  mandate  must  have  been 
produced,  he  expressed  the  opinion  that  it  was  not  essential 
that  the  mandate  should  be  referred  to  in  the  complaint. 
Such  he  held  to  be  the  view  of  Mr.  Justice  Nelson  in  the 
case  of  Kaine. 

'^  I  infer/'  said  Judge  WoodrnfT,  ^'  from  what  is  stated  at  the 
conclusion  of  his  decision  in  Kaine's  case,  that,  had  counsel  been 
able  to  show,  that,  before  any  proceedings  were  taken  for  the 
arrest  of  the  alleged  fugitive,  the  authority  of  the  President  had 
in  fact  been  given,  he  would  have  taken  the  proceeding,  as  it 
then  stood,  on  the  arrest  already  made,  and  received  proofs  which 
might  result  in  the  sun*ender  of  the  fhgitive." 

In  the  case  of  Farez  '  Judge  Blatchf  ord  said :  — 

'*  As  the  proceeding  is  a  special  proceeding,  I  think  it  is  neces- 
sary, not  only  that  the  complaint  made  to  the  commissioner,  upon 

for  ezecutive  action  in  determining  upon  the  propriety  of  responding  favorably  to 
the  demand. 

"  i.  Report  of  this  inqniiy  ahoald  be  made  to  the  execntiye,  and  if  satisfac- 
tory, be  followed  by  his  warrant  of  extradition."  Int.  Review,  vol.  iii.  (1876), 
p.  436  ;  art.  "  Extradition." 

In  the  case  of  Giovanni  Baptiste  Francesco  Dondem,  whose  extradition  was  re- 
qnested  by  the  Italian  minister  on  November  li,  1888,  for  murder,  a  preliminary 
certificate  was  issued  by  the  Department  of  State,  in  accordance  with  the  special 
provision  in  the  treaty  with  Italy,  on  November  17,  1888.  Dondero  was,  however, 
arrested  at  Boston  on  October  6,  1888,  on  a  warrant  issued  by  Judge  Tho&  L. 
Nelson,  United  States  judge  for  the  District  of  Massachusetts,  on  that  day,  on  a 
complaint  made  on  information  and  belief  by  Thomas  H.  Talbot,  assistant  United 
States  attorney,  for  Owen  A.  Galvin,  United  States  attorney,  who  had  been  em- 
ployed by  the  Italian  government.  The  fugitive  was  brought  before  Judge  Nelson 
on  October  6,  and  committed  for  examination  ;  and  the  hearing  was  continued  till 
December  11,  1888.     See  In  re  Roth,  15  Fed.  Rep.  606  ;  also  aupra^  g§  255,  250. 

1  In  re  Macdonnell,  11  BUtcht  79.  ^  In  re  Farez,  7  Blatchf.  4d. 
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which  the  warrant  is  asked,  should  show  that  such  a  requisi- 
tion has  been  made  upon  the  government  of  the  United  States, 
and  such  authorit}'  obtained  from  it,  but  that  those  facts  should 
be  set  forth  on  the  face  of  the  warrant.  As  the  first  warrant  con* 
tained  no  such  allegation,  it  is  not  valid."  ^ 

This  was  relied  on  by  counsel  for  Macdonnell  to  support 
their  contention  that  the  complaint  must  show  on  its  face 
the  obtainment  of  a  mandate.  Judge  Woodruff  observed 
that  Judge  Blatchford  was  discussing  the  sufficiency  of  the 
warrant,  not  of  the  complaint,  and  that  his  observations  in- 
dicated that  his  meaning  was  that  the  recital  of  the  mandate 
in  the  complaint  would  not  cure  a  failure  to  recite  it  in  the 
warrant,  which  must  show,  for  the  justification  of  the  mar- 
shal, all  facts  essential  to  the  jurisdiction  of  the  commis- 
sioner. "  If, "  said  Judge  Woodruff,  "  the  observation  means 
more  than  this,  I  must  withhold  my  concurrence.  '*  It  has 
been  seen  that  in  the  case  of  Ez  parte  Lane  ^  it  was  inti- 
mated that  the  court  might  be  bound  on  habeas  corpus  to  take 
judicial  notice  of  the  fact  that  the  commissioner  had  been 
appointed  to  act  in  extradition  cas^s,  if  his  appointment 
were  not  referred  to  in  the  complaint;  and  if  a  mandate 
were  produced  before  the  commissioner  and  formed  a  part  of 
the  record,  it  might  well  be  argued  that  this  would  be  suffi- 
cient This  view  is  still  more  strongly  supported  by  the 
cases  of  Perrelle  and  Herres,^  in  both  of  which  it  was  held 
that,  while  it  must  appear  that  the  person  who  made  the 
complaint  had  the  authority  of  the  foreign  government  for 
his  action,  proof  of  such  authority  might  be  derived  from  the 
record  of  the  proceedings  before  the  commissioner,  and  need 
not  appear  in  the  complaint.  In  the  case  of  Ferrelle,  the 
prisoner  was  discharged  because  no  proof  of  such  authority 
was  found  anywhere.  In  the  case  of  Herres,  such  proof  was 
found  in  the  evidence  before  the  commissioner,  but  not  in 
the  complaint,  and  the  prisoner  was  remanded  and  subse- 
quently surrendered.     Prom  this  it  may  be  argued  that  even 

^  Judge  Blatchford  sahseqaently  changed  his  views  in  respect  to  the  necessity 
of  a  mandate.     Btipra,  §§  245-249. 

>  aupra,  §§  280,  281.  *  Supra,  f  281. 
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where  the  production  of  a  mandate  may  be  held  to  be  essen- 
tial to  the  commissioner's  jurisdiction,  it  is  not  essential 
that  the  document  should  be  referred  to  in  the  complaint; 
but  that  it  is  enough  that  it  appears  by  the  record  that  the 
mandate  was  produced  before  the  commissioner. 

§  292.    Technical  Varianoea  from  Mandate  not  fatal.  —  It  is 

no  objection  to  the  complaint  that  it  is  more  specific  than 
the  mandate.  Indeed,  a  complaint  which  disclosed  no  more 
details  of  the  charge  than  the  mandate,  which  merely  recites 
the  offence  in  the  terms  of  the  treaty,  would  be  clearly  in- 
sufficient for  any  purpose.  But,  where  the  obtainment  of  a 
mandate  is  recited,  there  is  a  legal  inference  that  the  com- 
plaint refers  to  and  charges  the  same  offence;  provided,  of 
course,  that  the  offence  charged  in  the  complaint  is  the 
same  as  that  designated  by  name  in  the  mandate.^  It  was 
also  held  in  the  case  of  Macdonnell  ^  that  it  was  immaterial 
that  the  complaint  described  the  offender  as  ^'  George  Mac- 
donell,  otherwise  Macdonnell,"  while  the  mandate  designated 
him  merely  as  "George  Macdonnell."  Judge  Woodruff  said 
that  the  proceedings  before  the  commissioner  might  properly, 
in  that  case,  be  regarded  as  a  single,  connected  proceeding, 
of  which  each  of  the  steps  formed  a  part,  and  all  as  constitut- 
ing a  complete  record  of  jurisdiction.  First  came  the  man- 
date, which  was  part  of  the  record.  The  complaint  followed, 
entitled  "In  the  matter  of  the  application  for  the  extradi- 
tion of  George  Macdonell,  otherwise  Macdonnell,  under  the 
treaty  between  the  United  States  and  Great  Britain."  As- 
suming therefore  that  a  mandate  was  necessary  under  the 
treaty  and  that  it  must  be  recited  in  the  complaint,  which  he 
held  it  was  not.  Judge  Woodruff  said  that  the  above  recital 
appropriately  connected  the  complaint  with  the  requisition 
already  shown  by  the  mandate,  and  established  their  identi- 
fication; and  that  the  complaint  and  the  mandate  thus  gave 
complete  jurisdiction. 

§  293.    Need   not  aUege    Penalty   of   Oflfenoe,  nnlesB  Treaty 
requires.  —  By  the  treaty  with  Switzerland  of  1850  it  is  pro- 

1  In  re  Farez,  7  Blatcbf.  845. 

*  /»  re  Macdonnell,  11  Blatchf.  79 ;  Id.  170. 
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yided  that  certain  offences  shall  be  extraditable,  when  ''  sub- 
ject to  infamous  punishment. "  In  the  case  of  Farez  ^  it  was 
objected  to  the  complaint  that  it  did  not  allege  that  the 
offence,  which  was  one  of  those  in  question,  was  punishable  ; 
with  infamous  punishment  in  the  United  States,  but  only  / 
that  it  was  so  punishable  in  Switzerland,  with  imprisonment 
in  the  state  prison.  Judge  Blatchford  said  that  in  his 
opinion  the  treaty  only  meant  that  the  offence  should  be  sub- 
ject to  infamous  punishment  in  the  country  where  it  was 
conmiitted.  "The  complaint  is,  therefore,"  he  said,  "suffi- 
cient in  this  respect  without  regard  to  the  question  whether 
it  is  necessary  to  make  any  averment  of  the  kind  in  the  com- 
plaint, which,  perhaps,  may  be  doubtful. " 

§  294.  Should  aUege  that  Aoonsed  is  a  Fugitive,  or  that  he  is 
or  is  believed  to  be  within  the  Jurisdiotion.  —  All  the  treaties 
of  the  United  States  provide  for  the  extradition  of  persons 
who,  being  charged  with  the  commission  of  certain  crimes  or 
offences  within  the  jurisdiction  of  one  of  the  contracting  par- 
ties, "shall  seek  an  asylum  or  shall  be  found,"  or,  simply, 
"shall  be  found,"  within  the  territories,  or  the  jurisdiction, 
of  the  other  party.  Section  6270  of  the  Revised  Statutes 
provides  that  where  there  is  a  treaty  or  convention  for  extra- 
dition between  the  United  States  and  any  foreign  govern- 
ment, any  of  the  judicial  officers  named  in  the  section  may, 
upon  complaint  made  under  oath,  charging  any  person  found 
within  the  limits  of  any  State,  district,  or  Territory,  with 
having  committed  within  the  jurisdiction  of  any  such  foreign 
government  any  of  the  crimes  provided  for  by  such  treaty  or 
convention,  issue  his  warrant  for  the  apprehension  of  the 
person  so  charged.  Not  only,  therefore,  should  the  com- 
plaint charge  that  the  offence  was  committed  within  the 
jurisdiction,  which  has  been  held  to  mean  the  territorial 
jurisdiction,  of  the  demanding  state,  but  also  that  the  per- 
son charged  has  fled,  or  is  believed  to  have  fled,  to  the 
United  States,  or  else  that  he  is,  or  is  believed  to  be,  therein. 
It  is  not  necessary  that  both  alternatives  should  be  alleged. 
It  was  held  by  Attorney-General  Gushing,  in  David's  case,* 

»  In  re  Farez,  7  Blatchf.  846.  »  8  Op.  806. 

VOL.  I. — ! 
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that  an  alleged  criminal  is  subject  to  extradition,  notwith* 
standing  that  he  may  have  come  to  the  United  States  other- 
wise than  as  an  apparent  fugitive  on  account  of  the  particular 
crime;  since  the  treaties  apply  not  only  to  persons  seek- 
ing an  asylum,  but  also  to  such  as  may  be  found  in  the 
country.  A  familiar  illustration  of  this  is  the  case  of  a  per- 
son who  commits  a  crime  on  a  vessel  of  one  of  the  contract- 
ing parties  on  the  high  seas,  and  being  subsequently  brought 
within  the  jurisdiction  of  the  other  party,  is  held  for  extra- 
dition. Such  cases  are  of  frequent  occurrence,  and  it  is  not 
questioned  that  extradition  may  be  demanded. 

§  295.  AUee;ation  that  Oifenoe  charged  18  within  the  Treaty. 
—  It  is  the  practice  to  include  in  the  complaint  an  express 
allegation  that  the  offence  charged  is  embraced  in  the  par- 
ticular treaty  with  reference  to  which  the  complaint  is  made. 
As  the  complaint  can  be  received  only  in  case  there  is  a 
treaty,  it  may  not  be  inappropriate  to  include  such  an  allega- 
tion. Not  infrequently,  however,  we  find  an  allegation  that 
the  evidence  on  which  the  complaint  is  made,  or  that  the 
offence  as  described  therein,  would  warrant  the  apprehension 
of  the  person  charged  and  his  commitment  for  trial  in  the 
particular  district,  if  the  offence  had  there  been  committed. 
As  this  is  a  conclusion  of  law,  and  the  purpose  of  the  com- 
plaint is  to  disclose  facts,  it  is  difficult  to  perceive  on  what 
ground  such  an  allegation  could  be  required. 

§  296.  Summary  of  Reqniaites.  —  In  view  of  what  has  been 
stated,  it  may  be  suggested  that  in  preparing  a  complaint  the 
following  elements  should,  without  reference  to  their  abso- 
lute necessity,  be  included:  — 

1.  The  title  of  the  complaint  It  may  follow  the  form  — 
^^In  the  matter  of  the  application  for  the  extradition  of 

,  under  the  treaty  between  the  United  States 
and  ,  concluded  ." 

2.  Following  this,  it  is  proper  that  the  complaint  should 
be  addressed  to  the  magistrate  to  whom  it  is  to  be  presented. 

8.    Next  comes  the  name  of  the  complainant,  with  recital 
of  his  official  position  or  special  authority. 
4.    The  charge  of  the  offence,  with  all  the  particularity 
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possible,  its  nomenclature,  the  acts  which  constitute  it,  and 
when  and  where  committed ;  and  the  sources  of  information. 

5.  An  allegation  that  the  offence  is  within  the  treaty  in 
question. 

6.  That  the  persoii  charged  has  fled  or  is  believed  to  have 
fled  to  the  United  States,  or  that  he  is  or  is  believed  to  be 
therein. 

7.  Recital  of  requisition  and  mandate,  if  any. 

8.  Prayer  that  a  warrant  for  the  apprehension  oi  the  per- 
son charged  may  issue,  in  order  that  he  may  be  arrested  and 
brought  before  a  magistrate,  to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered. 

9.  Signature  of  complainant. 

10.  The  jurat  This  should  be  signed  by  the  magistrate, 
with  his  ofiicial  title,  and,  if  he  be  a  commissioner  of  the 
circuit  court,  with  a  recital  that  he  has  been  appointed  to 
execute  the  provisions  of  Title  66  of  the  Revised  Statutes  of 
the  United  States,  or  of  section  5270  thereof. 

§  297.  Amendments.  —  It  was  held  in  £x  parte  Lane  that 
the  commissioner  could  not  amend  the  complaint,  in  a  mate- 
nal  matter,  after  the  conclusion  of  the  hearing.  The  com- 
plaint in  that  case  purported  to  be  made  before  D.  J.  Davison, 
^'United  States  extradition  commissioner  for  the  Eastern 
District  of  Michigan."  The  commissioner,  however,  certi- 
fied that  the  word  "extradition"  was  interlined  after  the 
conclusion  of  the  testimony,  and  without  the  knowledge  or 
consent  of  the  petitioner.  The  court  questioned  the  power 
of  the  commissioner  to  make  such  an  amendment  at  the  . 
close  of  the  proceedings.  If,  said  the  court,  this  could  right-  I 
fully  be  done,  then  almost  any  defect  in  the  proceedings  j 
might  be  amended  by  calling  the  attention  of  the  commis- 
sioner to  it.  For  the  purposes  of  the  case  on  habeas  carpus, 
the  complaint  was  therefore  treated  as  it  stood  before  the 
amendment  was  made.)  In  the  same  case  the  court  refused 
to  receive  a  certificate  of  the  commissioner,  made  after  he 
was  served  with  the  writ  of  certiorari,  to  show  that  the  com- 
plaint was  made  by  a  person  authorized  by  the  government 
of  Canada,  within  whose  jurisdiction  the  offence  was  alleged 


1 


436  EXTRADITION. 

to  have  been  committed.  It  is,  however,  another  question 
how  far  the  court  will  on  habeas  corpus  permit  defects  in  the 
complaint  to  be  supplied  by  evidence  taken  in  the  proceed- 
ings before  the  commissioner,  or  by  judicial  facts  of  which 
the  court  may  take  cognizance.^  In  the  case  of  Luis  Oteiza 
y  Cortes,  a  fugitive  from  Cuba,  which  was  before  the  Su- 
preme Court  of  the  United  States  in  May,  1890,  the  offence 
for  which  the  extradition  was  sought  and  finally  granted 
was  the  ^^embezzlement  or  criminal  malversation  of  public 
funds. "  The  complaint  bore  date  January  3, 1890.  On  March 
1,  while  the  examination  was  still  in  progress,  the  commis- 
sioner on  motion  permitted  the  plaintiff  to  amend  the  com- 
plaint by  adding  "or  criminal  malversation"  to  the  word 
"embezzlement,"  wherever  the  latter  occurred.  Both  terms 
appeared  in  the  title  of  the  complaint,  but  only  "embezzle- 
ment of  public  funds  "  in  the  body  of  it,  though  counsel  for 
the  complainant  supposed  that  both  terms  had  already  been 
employed  all  through  the  complaint.^ 

§  298.  Forma  of  Complaint.  —  In  addition  to  the  complaints 
already  appearing  in  the  notes,^  we  give  below  forms  of  com- 
plaint selected  from  the  manuscript  reports  in  the  Depart- 
ment of  State  for  purposes  of  illustration.  The  complaints 
in  the  cases  of  Macdonnell,  Van  Hoven,  and  Roth,  were  held 
good  on  habeas  corptis.  The  complaint  in  the  case  of  Fergus 
was  taken  before  Judge  Nelson,  of  the  district  court  of  the 
United  States  for  the  District  of  Massachusetts.  That  in  the 
case  of  Goldspring  was  for  an  offence  committed  on  the  high 
seas.  In  all  these  cases  the  persons  charged  were  subse- 
quently surrendered.  The  material  parts  of  the  complaint, 
based  on  telegraphic  information,  in  the  case  of  Thomas,  are 
above  discussed,  and  are  also  stated  in  the  printed  report^ 

^  Ex  parte  Lane,  6  Fed.  Rep.  H;  Inre  Feirelle,  28  Id.  878  ;  In  re  Heires,  33 
Id.  165. 

>  See  printed  record  of  case  before  the  Supreme  Court    See  also  auprOy  J  97& 
<  Supra,  K  100,  279,  881,  282,  288.  «  Supra,  §  287. 
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FORM  I.  —  FOBGERY,  AND  UTTERANCE  OF  FOBQED  PAPER. 
1%  re  Macdonnell,  U  Blatchf.  79  ;  Id.  170. 


In  the  matter  of  the  application  for  the  extradition  of  Qeoige  Macdonnell,  under 
the  treaty  between  the  United  States  and  Great  Britain. 

United  States  of  America,       ) 

?S8. 

SouTHBBM  District  of  New  York.  ) 

Edward  Mortimer  Arehibaldy  Her  Britannic  Mijesty's  Consnl-General  at  the 
port  of  New  York,  being  duly  sworn,  doth  depose  and  say,  upon  information  and 
belief ; 

I.  Thai  one  George  Maodonnell  did  heretofore  at  divers  times  in  the  month  of 
December,  in  the  year  one  thousand  eight  hundred  and  seventy-two,  and  in  the 
months  of  January  and  February  in  the  year  one  thousand  eight  hundred  and 
serenty-three,  at  the  city  of  London,  in  that  part  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  called  England,  and  within  the  jurisdiction  of  her  said  Bri- 
tannic Migesty,  together  with  one  Edwin  Noyes  and  George  Bidwell,  both  now 
in  custody  in  the  city  of  London  aforesaid,  and  Frederick  Albert  Warren,  a  Aigi- 
tive  from  justice,  commit  tbe  crimes  of  forgery  and  the  utterance  of  foiged  paper, 
to  wit :  did,  on  or  about  the  twenty-eigbth  day  of  December  in  the  year  one  thou- 
sand eight  hundred  and  seventy-two,  at  the  city  of  I/ondon  aforesaid,  feloniously 
forge,  and  thereafter,  to  wit,  on  or  about  the  twenty-second  day  of  JanuMry  in  the 
year  one  thousand  eight  hundred  and  seventy-three,  at  the  city  aforesaid,  feloni- 
ously utter,  well  knowing  the  same  to  be  forged,  a  certain  acceptance  of  the  Lon- 
don and  Westminster  Bank  of  the  said  city  of  London,  of  a  certain  instrument  pdr- 
porting  to  be  a  bill  of  exchange  dated  at  ValparaiBo  on  the  sixth  day  of  Novemlier, 
1872,  for  the  sum  of  one  thousand  pounds  sterling,  lawful  money  of  Great  Britain 
and  Ireland,  and  payable  three  months  after  sight  to  the  order  of  Berenbeig,  Goss- 
ler  ft  Co.,  and  purporting  to  be  drawn  by  one  H.  C.  Streeter  on  the  said  London 
and  Westminster  Bank,  ^dth  intent  thereby  to  defraud  the  governor  and  company 
of  the  Bank  of  England,  a  corporation  duly  created  by  and  existing  under  the 
laws  of  the  United  Kin^om  of  Great  Britain  and  Ireland  ;  And  did  also  on  or 
about  the  seventeenth  day  of  January,  in  the  tear  one  thousand  eight  hundred 
and  seventy-three,  at  the  city  aforesaid,  fe1oni6usly  forge,  and  thereafter,  to  wit, 
on  or  about  the  twenty- fifth  day  of  January  in  the  said  year,  at  the  city  aforesaid, 
feloniously  utter,  well  knowing  the  same  to  be  forged,  a  certain  acceptance  of 
Messra.  N.  M.  Rothschild  ft  Sons,  of  the  said  city  of  London,  of  a  certain  instru- 
ment purporting  to  be  a  bill  of  exchange,  drawn  in  the  French  language,  dated  at 
Lisbon  on  the  second  day  of  Januaiy,  1873,  for  the  sum  of  one  thousand  pounds 
sterling  lawful  money  of  Great  Britain  and  Ireland  aforesaid,  and  payable  three 
months  after  its  date  to  the  order  of  Eduardo  d'Aguiera,  and  purporting  to  be 
drawn  by  R.  F.  de  8.  Jomald  on  Mr.  N.  M.  Rothschild,  of  London,  aforesaid, 
with  intent  thereby  to  defraud  the  governor  and  company  of  the  Bank  of  England, 
a  corporation  duly  created  and  existing  as  aforesaid ;  And  did  also  on  or  about 
the  twenty-fourth  day  of  January  one  tiiousand  eight  hundred  and  seventy-three, 
at  the  city  aforesaid,  feloniously  forge,  and  thereafter,  to  wit,  on  or  about  the 
fourth  day  of  February  in  the  said  year,  at  the  city  aftiraaid,  feloniously  nttw. 
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well  knowing  tiie  same  to  be  foiled,  a  certain  acceptance  of  Messrs.  N.  M.  Roths- 
child and  Sons,  of  the  said  citj  of  London,  of  a  certain  instrument  purporting  to 
be  a  bill  of  exchange,  drawn  in  the  French  language,  dated  at  Alexandria,  on  the 
twenty-eighth  day  of  December,  1872,  for  the  sum  of  one  thousand  pounds  ster^ 
ling,  lawful  money  of  Great  Britain  and  Ireland  aforesaid,  and  payable  three 
months  after  its  date  to  the  order  of  Sismondo  Cinnti,  purporting  to  be  drawn  by 
Heitel  Fr^res  on  the  said  N.  M.  Rothschild  and  Sons,  with  intent  thereby  to  de- 
fraud the  governor  and  company  of  the  Bank  of  England,  a  corporation  duly  cre- 
ated and  existing  as  aforesaid  ;  And  did  also  on  or  about  the  twenty-fourth  day 
of  January  one  thousand  eight  hundred  and  seventy-three,  at  the  city  aforesaid, 
feloniously  forge,  and  thereafter,  to  wit,  on  or  about  the  tenth  day  of  February  in 
the  said  year,  at  the  city  aforesaid,  feloniously  utter,  well  knowing  the  same  to 
be  foTged,  a  certain  acceptance  of  Messrs.  N.  M.  Rothschild  and  Sons,  of  the  said 
city  of  London,  of  a  certain  instrument  purporting  to  be  a  bill  of  exchange,  drawn 
in  the  French  language,  dated  at  Alexandria,  on  the  28th  day  of  December,  1872, 
for  the  sum  of  one  thousand  six  hundred  and  forty-two  pounds  nineteen  shillings 
and  four  pence  sterling,  lawful  money  of  Great  Britain  and  Ireland  aforesaid,  and 
payable  three  months  after  its  date,  to  the  order  of  Sismondo  Ciunti,  and  purport- 
ing to  be  drawn  by  Heitel  Fr^res  on  the  said  N.  M.  Rothschild  and  Sons,  with 
intent  thereby  to  defraud  the  governor  and  company  of  the  Bank  of  England,  a 
corporation  duly  created  and  existing  as  aforesaid ;  And  did  also  on  or  about  the 
twenty-second  day  of  January,  one  thousand  eight  hundred  and  seventy-three,  at 
the  city  aforesaid,  feloniously  forge,  and  thereafter,  to  wit,  on  or  about  the  thir- 
teenth day  of  February  in  the  said  year,  at  the  city  aforesaid,  feloniously  utter, 
well  knowing  the  same  to  be  forged,  a  certain  acceptance  of  Messrs.  N.  M.  Roths- 
child and  Sons,  of  the  said  city  of  London,  of  a  certain  instrument  purporting  to 
be  a  bill  of  exchange,  drawn  in  the  German  language,  dated  at  Vienna  on  the 
twenty-seventh  day  of  December,  1872,  for  nine  hundred  and  eighty-seven  pounds 
four  shillings  sterling,  lawful  money  of  Great  Britain  and  Ireland  aforesaid,  and 
payable  three  months  after  its  date  to  the  order  of  A.  Von  Bischoft'  and  Company, 
and  purporting  to  be  drawn  by  Rothbarth  and  Company  on  the  said  X.  M.  Roths- 
child and  Sons,  with  intent  thereby  to  defraud  the  governor  and  company  of  the 
Bank  of  England,  a  corporation  duly  created  and  existing  as  aforesaid  ;  And  did 
also  on  or  about  the  fifteenth  day  of  February  in  the  year  one  thousand  eight  hun- 
dred and  seventy-three,  at  the  city  aforesaid,  feloniously  forge,  and  thereafter,  to 
wit,  on  or  about  the  twenty-firet  day  of  February  in  the  said  year,  at  the  city 
aforesaid,  feloniously  utter,  well  knowing  the  same  to  be  foiged,  a  certain  accept- 
ance of  the  Union  Bank  of  London,  of  the  said  city  of  Ijondon,  of  a  certain  instru- 
ment purporting  to  be  a  bill  of  exchange,  drawn  in  the  French  language,  dated  at 
St  Petenbuig  on  the  fourth  day  of  February,  1878,  for  the  sum  of  five  hundred 
pounds  sterling,  lawful  money  of  Great  Britain  and  Ireland  aforesaid,  and  payable 
three  months  after  its  date  to  the  order  of  Blessig  and  Company,  and  purporting 
to  be  drawn  by  one  C.  E.  Dalton  on  the  said  Union  Bank  of  London,  in  the  said 
city  of  London,  with  intent  thereby  to  defraud  the  governor  {ind  company  of  the 
Bulk  of  England,  a  corporation  duly  created  and  existing  as  aforesaid  ;  And  did 
also  on  or  about  the  seventeenth  day  of  February  one  thousand  eight  hundred  and 
seventy-three,  at  the  city  aforesaid,  feloniously  forge,  and  thereafter,  to  wit,  on  or 
about  the  twenty-fifth  day  of  February  in  the  said  year,  at  the  city  aforesaid. 
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feloniously  utter,  well  knowing  the  same  to  be  foi^ged,  a  certain  acceptance  of 
Messrs.  N.  M.  fiothscbild  and  Sons,  of  the  said  city  of  Ix>ndon,  of  a  certain  in- 
strumenty  drawn  in  the  French  language,  purporting  to  he  a  bill  of  exchange,  dated 
at  Alexandria,  on  the  ninth  day  of  January,  1873,  for  the  sum  of  one  thousand 
pounds  sterlings  lawful  money  of  Great  Britain  and  Ireland  aforesaid,  and  payable 
three  months  after  its  date  to  the  order  of  Sismdndo  Ciunti,  and  purporting  to  be 
drawn  by  Heitel  Fr&res,  on  the  said  N.  M.  Rothschild  and  Sons^  of  the  said  city 
of  London,  with  intent  thereby  to  defraud  the  governor  and  company  of  the  Bank 
of  England,  a  corporation  duly  created  and  existing  as  aforesaid  ;  And  did  also  on 
or  about  the  twenty-second  day  of  February  one  thousand  eight  hundred  and 
seventy-three,  at  the  city  aforesaid,  feloniously  forge,  and  thereafter,  to  wit,  on 
or  about  the  twenty-eighth  d*y  of  February  in  the  said  year,  feloniously  utter, 
well  knowing  the  same  to  be  forged,  two  several  acceptances  of  Messrs.  N.  M.  Roths* 
child  and  Sons,  of  the  said  city  of  London,  of  two  several  instruments,  purix)rting 
to  be  bills  of  exchange,  drawn  in  the  French  language,  each  for  the  payment  of 
one  thousand  pounds  sterling,  lawful  money  of  Great  Britain  and  Ireland  afore- 
said, and  each  purporting  to  be  dated  at  Lisbon,  on  the  twelfth  day  of  Februaiy, 
1878,  and  to  be  drawn  by  R.  F.  de  S.  Jomald  at  three  months  date  to  his  own 
order  upon  the  said  N.  M.  Rothschild  and  Sons,  of  the  said  city  of  London,  with 
intent  thereby  to  defraud  the  governor  and  company  of  the  Bank  of  England,  a 
corporation  duly  created  and  existing  as  aforesaid ;  And  did  also  on  or  about  the 
nineteenth  day  of  February  in  the  year  one  thousand  eight  hundred  and  seventy- 
three,  in  the  city  of  London  aforesaid,  feloniously  foige,  and  thereafter,  to  niit,  on 
or  about  the  twenty-eighth  day  of  Februaiy  in  the  said  year,  in  the  city  aforesaid, 
feloniously  utter,  well  knowing  the  same  to  be  foi^ged,  two  several  acceptances  of 
B.  W.  Blydenstein,  of  the  city  of  London  aforesaid,  to  two  several  instruments 
purporting  to  be  bills  of  exchange,  drawn  in  the  French  language,  each  for  the 
payment  of  one  thousand  pounds  sterling,  lawful  money  of  Great  Britain  and  Ire- 
land aforesaid,  and  each  purporting  to  be  dated  at  Amsterdam  on  the  nineteenth 
day  of  February,  1873,  and  to  be  drawn  by  D.  L.  Goldschmidt  at  three  months 
sight  to  the  order  of  one  Carl  Wolff,  upon  the  said  B.  W.  Blydenstoin,  of  the  city 
of  London  aforesaid,  with  intent  thereby  to  defraud  the  governor  and  company  of 
the  Bank  of  England,  a  corporation  duly  created  and  existing  as  aforesaid. 

XL  That  the  said  George  Macdonnell  is  a  fugitive  from  the  justice  of  Great 
Britain,  and  is  now  within  the  territory  of  the  United  States,  and  within  the 
jurisdiction  of  the  Southern  District  of  New  York. 

III.  That  upon  the  application  of  Sir  Edward  Thornton,  duly  accredited  to 
the  government  of  the  United  States  as  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary of  Her  Britannic  Majesty  aforesaid,  made  under  the  tenth  article  of 
the  treaty  between  the  United  States  and  Her  Majesty  the  Queen  of  Great  Britain 
and  Ireland,  concluded  and  signed  on  the  ninth  day  of  August,  in  the  year  one 
thousand  eight  hundred  and  forty-two,  for  the  arrest  of  the  said  George  Macdon- 
nell, charged  with  the  crimes  of  foi^rv  and  the  utterance  of  foi^ged  paper  as  afore- 
said, a  mandate,  as  provided  by  law,  was  duly  issued  on  the  eighth  day  of  April, 
one  thousand  eight  hundred  and  seventy-three,  under  the  seal  of  the  Department 
of  State,  and  signed  by  the  Honorable  Hamilton  Fish,  Secretary  of  State,  and 
which  mandate  is  hereto  annexed. 
lY.  That  the  crimes  of  which  the  said  George  Macdonnell  has  so  as  aforesaid 
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been  guilty,  would  jiiBtify  his  apprehension  and  oommitment  for  trial,  for  the  odd 
crimes,  if  the  same  had  been  committed  within  the  Southern  District  of  New 
York,  or  within  the  jurisdiction  of  the  district  court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Subscrilted  and  sworn  to  before  me, )  E.  M.  Archibald, 

this  23d  of  April,  1878.  (      H.  B.  if.  Oonsul-General,  New  York. 

[seal]  Joseph  Gutmam,  Jr., 

United  StaUs  Commiaaioner,  and  specially  appointed  to  eaeeuU 
the  Act  of  Oongreae,  August  12, 18i8. 


FORM  II.  — FORGERY,  AND  UTTERANCE  OF  FORGED  PAPER. 

Ex  parte  Van  Hoven,  4  Dillon,  il5. 

Circuit  Court  of  the  United  States  for  the  southern  district  of  New  York,  in 
the  matter  of  the  application  of  the  Belgian  government  for  the  extradition 
of  Henry  Van  Hoven,  before  Kenneth  G.  White,  United  States  commis- 
sioner :  — 

Southern  District  of  New  York,  ss.: 

Charles  Mali,  being  duly  sworn,  deposes  and  complains  as  follows:  — 

That  he  is  the  consul-general  of  the  kingdom  of  Belgium  at  this  city  of  New 
York,  and  that  he  acts  herein  as  such  consul  as  aforesaid. 

That  the  above  named  Henry  Van  Hoven  is  charged  with  the  commission, 
within  the  territories  and  jurisdiction  of  the  said  kingdom  of  Belgium,  of  the 
crime  of  forgery,  as  it  is  specifically  mentioned  and  provided  for  in  a  convention 
between  the  Unit-ed  States  of  America  and  the  kingdom  of  Belgium  for  the  sur- 
render of  criminals,  proclaimed  on  May  1,  187i,  after  the  same  was  concluded  at 
Washington,  on  the  19th  of  March,  and  after  the  ratifications  were  exchanged, 
on  the  81st  of  March,  1874,  and  April  80,  187i,  in  consequence  of  its  being 
advised  by  tlie  Senate  on  the  27th  of  March,  1874. 

That  the  above  named  Henry  Van  Hoven  is  a  fugitive  from  the  justice  of 
Belgium,  and  that  he  is  to  be  found  within  the  territories,  limits,  and  jurisdiction 
of  the  United  States. 

That  in  pursuance  of  the  aforesaid  convention  between  the  United  States  and 
the  kingdom  of  Belgium,  Maurice  Delfosse,  envoy  extraordinary  and  minister 
plenipotentiary  of  the  kingdom  of  Belgium,  accredited  to  Uiis  government,  has 
made  due  requisition  on  the  President  of  the  United  States  for  the  surrender  of  the 
said  Henry  Van  Hoven,  and  upon  such  requisition  the  Secretary  of  State  has 
issued  a  mandate,  dated  the  8th  day  of  March,  1876,  certifying  to  the  propriety 
that  the  said  Henry  Van  Hoven  should  be  apprehended,  and  his  case  examined  in 
the  mode  provided  by  the  acts  of  Congress,  as  is  more  fully  sho^vn  in  the  said 
mandate,  which  is  hereto  annexed  and  made  a  part  of  this  complaint,  and  to 
which  deponent  prays  to  refer.  Wherefore  the  said  consul  by  virtue  of  his  ofiSoe  as 
aforesaid,  and  for  the  purpose  of  giving  effect  to  the  said  convention,  now  charges 
on  information  and  belief  the  said  Henry  Van  Hoven  with  the  commission  of  the 
crime  of  forgery,  to  wit:  with  having,  within  the  jurisdiction  of  the  kingdom  of 
Belgium,  and  in  violation  of  the  laws  thereof,  and  for  his  own  benefit,  and  on  or 
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about  the  21st  day  of  Decemlwr,  1875,  wilfully  and  knowingly  and  malicioasly 
uttered  and  put  in  circulation,  and  offered  for  discount  to  and  caused  to  be  dis- 
counted by  the  firm  of  Nagelmacker  ft  Sons,  doing  business  as  bankers  in  the 
city  of  Liege,  and  received  the  proceeds  of  two  certain  bills  of  exchange  drawn 
and  endorsed  by  the  said  Van  Hoven,  for  the  amount  of  eight  thousand  francs, 
and  purporting  to  bear  the  acceptance  of  a  certain  A.  Lefeyre,  doing  business  as 
merchant  at  Brussels,  Belgium,  at  Rue  Veuve,  the  said  acceptance  being  a  forgery, 
and  known  to  be  such  by  the  said  Van  Hoven  ;  and  for  having  on  or  about  the 
same  dat«  of  the  21st  day  of  December,  1875,  wilfully,  knowingly,  and  maliciously 
uttered  and  put  in  circulation,  and  offered  for  discount  to,  and  caused  to  be  dis- 
counted by,  the  firm  of  Victor  Terwangue  &  Co.,  doing  business  as  bankers  in  the 
dty  of  Li^ge,  Belgium,  and  recovered  the  proceeds  of  another  certain  bill  of  ex- 
change drawn  and  endorsed  by  the  said  Van  Hoven,  for  the  amount  of  nine 
thousand  five  hundred  francs,  and  purporting  to  bear  the  acceptance  of  a  certain 
Vols  Comprier,  at  Maestricht,  the  said  acceptance  being  a  forgery,  and  known  to 
be  such  by  the  said  Van  Hoven. 

That  the  information  of  said  complainant,  Charles  Mali,  is  derived  from  tele* 
grams  from  the  proper  authorities  of  the  Kingdom  of  Belgium,  as  well  as  from 
certain  depositions  of  Gastave  Tripnels,  Victor  Terwangue,  and  Augustin  Dubois, 
properly  taken  before  Adolph  Nilson,  one  of  the  justices  of  the  district  of  Li^^ 
Belgium,  and  duly  certified  by  John  Wilson,  consul  of  the  United  States  of 
America  at  Brussels,  kingdom  of  Belgium,  to  be  legally  and  properly  authenti- 
cated, so  as  to  be  entitled  to  be  received  in  evidence  in  support  of  the  criminal 
charges  mentioned  therein,  and  for  the  purpose  of  extradition  proceedings,  as  is 
provided  in  section  5871  of  title  66  of  the  Revised  Statutes  of  the  United  States. 
And  the  said  consul,  therefore,  entering  this  complaint,  made  under  oath,  charg- 
ing the  said  Henry  Van  Hoven  with  the  crime  of  forgery,  as  enumerated  in 
article  11  of  said  convention  for  the  extradition  of  said  criminals  between  the 
kingdom  of  Belgium  and  the  government  of  the  United  States,  makes  application 
to  Kenneth  G.  White,  a  commissioner  appointed  by  the  circuit  court  of  the 
United  States  of  America  for  the  southern  district  of  New  York,  in  the  second 
circuit,  that  his  warrant  be  issued  for  the  apprehension  of  said  Henr}*  Van  Hoven, 
so  charged,  that  he  may  be  brought  before  the  said  commissioner,  to  the  end  that 
the  evidence  of  his  criminality  may  be  heard  and  considered,  and  that  on  such 
hearing  a  certificate  be  made  by  the  said  commissioner  as  to  the  evidence  thereof 
being  deemed  by  him  sufficient  to  sustain  the  charge  under  the  provisions  of  the 
aforementioned  convention  and  for  the  purpose  of  the  surrender  of  the  said  Henry 
Van  Hoven,  according  to  the  stipulations  of  said  convention. 

(Signed.)  Charles  Mali, 

Consul  of  Belgium. 

Sworn  to  before  me,  this  7th  day  of  April,  1876,  Commissioner  duly  ap- 
pointed by  the  circuit  court  of  the  United  States  for  the  southern  district  of  New 
York,  and  specially  appointed  to  execute  the  provisions  of  title  66  of  the  Revised 
Statutes  of  the  United  States,  for  giving  effect  to  certain  treaty  stipulations. 
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FORM  III.  —  EMBEZZLEMENT  OF  PUBLIC  FUNDS. 

In  re  Roth,  15  Fed.  Rep.  606. 

To  John  A.  Osborn,  Esq.,  a  commissioner  of  the  United  States  for  the  aoniheni 
district  of  New  York,  and  a  commissioner  appointed  and  duly  authorized  to 
act  under  section  5270  of  the  Revised  Statutes  of  the  United  States,  or  to 
any  judge  or  commissioner  having  jurisdiction  of  the  complaint  hereinafter 
stated. 

Jacob  Bertschmann,  of  the  city  of  New  York,  being  duly  sworn,  says,  that  he 
is  the  consul  of  the  Swiss  Confederation  at  the  city  and  jmrt  of  New  York,  duly 
recognized  as  such  by  the  President  of  the  United  States. 

That  complainant  is  informed  and  believes  that  one  Frederic  Roth,  a  public 
officer  of  said  Confederation,  to  wit :  commandant  and  military  tax  collector  of 
the  district  of  Waugen,  in  the  Canton  of  Berne,  in  said  Confederation,  is  charged 
with  the  crime  of  embezzlement  of  public  funds  received  and  collected  by  him,  as 
such  tax  collector,  and  with  having  committed  such  crime  at  Wagnen  (?)  in  the 
jurisdiction  of  the  said  the  Swiss  Confederation,  on  or  about  the  27th  day  of 
December,  1882,  since  the  exchange  of  the  ratifications  of  the  existing  treaty 
between  the  United  States  and  the  Swiss  Confederation,  in  that  the  said  Frederic 
Roth,  at  said  time  and  place,  did  take  and  appropriate  to  his  own  use  without 
authority  of  law  moneys  received  by  him  as  such  tax  collector  as  aforesaid,  in 
behalf  or  for  account  of  the  said  Confederation  or  a  certain  department  thereof, 
and  in  which  the  people  thereof  were  directly  or  indirectly  interested,  and  did 
wilfully  omit  and  refuse  to  pay  over  to  the  officer  or  agent  authorized  by  law  to 
receive  the  same  such  money  so  received  by  him  as  such  officer,  when  it  became 
and  was  his  duty  imposed  by  law  to  pay  over  the  same.  That  the  crime  so 
charged  against  the  said  Frederic  Roth  is,  and  was  at  the  time  it  is  alleged  to 
have  been  committed,  subject  to  infamous  punishment  within  the  jurisdiction  of 
the  said  the  Swiss  Confederation,  as  well  as  within  the  State  of  New  York. 

That  the  precise  amount  of  the  moneys  so  embezzled  and  appropriated  by  the 
said  Roth  is  not  yet  ascertained,  but,  as  complainant  is  informed  and  believes,  is 
about  fourteen  thousand  francs  in  the  currency  of  the  said  Swiss  Confederation, 
which  is  the  equivalent  of  the  sum  of  about  two  thousand  eight  hundred  doUara 
in  the  currency  of  the  United  States. 

That  since  the  commission  of  said  crime  the  said  Frederic  Roth  has  fled  from 
the  said  Swiss  Confederation  and  is  seeking  asylum  in  the  United  States  of 
America,  and  is  now  within  the  city,  county,  and  state  of  New  York. 

That  the  sources  of  this  complainant's  information  and  the  grounds  of  his 
belief  are  certain  official  cablegrams  received  by  him  as  such  consul  from  the 
government  of  the  said  the  Swiss  Confederation,  and  admissions  made  by  the  said 
Roth  to  this  complainant. 

That  in  and  by  the  existing  treaty  and  convention  between  the  United  States 
of  America  and  the  Swiss  Confederation,  it  is  among  other  things  provided  that 
the  high  contracting  powere  shall  respectively  deliver  up  to  justice  persons  who, 
being  charged  with  certain  crimes  therein  enumerated,  —  and  among  which  is 
included  the  crime  of  embezzlement  by  public  officers,  —  committed  within  the 
jurisdiction  of  the  requiring  party,  shall  seek  asylum  or  be  found  within  the  ter> 
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ritories  of  tbe  other,  on  requisitions  made  in  their  name  through  the  mediam 
of  their  respective  diplomatic  or  consular  agents. 

Wherefore  this  complainant,  consul  as  aforesaid,  in  the  name  of  the  Swiss  Con- 
federation aforesaid  respectfully  makes  requisition  for  and  prays  that  a  warrant 
may  issue  in  due  form  of  law  for  the  apprehension  of  the  said  Frederic  Both,  to 
the  end  that  he  may  be  forthwith  brought  before  the  commissioner  or  judge  in 
such  warrant  named,  and  that  the  evidence  of  the  criminality  of  the  said  Frederic 
Both  may  be  heard  and  considered,  and  that  if,  upon  such  hearing,  the  evidence 
be  deemed  sufficient,  under  the  provisions  of  the  law  and  the  treaty  or  convention 
aforesaid,  the  same  may  be  certified  to  the  proper  executive  authority,  that  a 
warrant  may  issue  for  the  delivery  up  of  the  said  Frederic  Both  to  the  authorities 
of  the  said  Siriss  Confederation  in  accordance  with  the  provisions  of  said  treaty 
or  convention.  J.  Bertschmann, 

Consul  of  the  Swin  Confederation, 
New  York,  January  20,  1888. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  January,  1888. 

John  A.  Osborx, 
[seal.]  United  SlcUes  CommiseUmer,  and  Commissioner  didy  authorized 

to  act  under  section  5270,  Revised  Statutes. 


FORM  IV.  — FORGEBY,  AND  THE  UTTEBANCE  OF  FOBGED 

PAPEB  (CASE  OF  FEBGUS). 

The  United  States  of  America,  District  of  Massachusetts. 

To  the  Honorable  Thomas  L.  Nelson,  Judge  of  the  district  court  of  the  United 
States,  within  and  for  the  District  of  Massachusetts. 

Charles  A.  Henderson,  her  Britannic  Majesty's  consul,  in  Boston,  in  the  Dis- 
trict of  Massachusetts,  upon  oath  complains  and  informs  your  Honor :  — 

That  heretofore,  to  wit,  on  the  fourth  day  of  September,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  eighty-six,  at  Greenock,  within  the  terri- 
tory and  jurisdiction  of  the  government  of  Great  Britain  and  Ireland,  and  out  of 
the  jurisdiction  of  the  said  United  States  of  America,  or  of  any  particular  State 
thereof,  George  Fergus,  otherwise  called  George  Mackenzie  Fergus,  late  of  Green- 
ock, Scotland,  in  the  kingdom  of  Great  Britain  and  Ireland,  now  of  Boston,  in 
said  district,  did  feloniously,  unlawfully,  and  wilfully  pass,  utter,  and  publish, 
as  true  to  the  Union  Bank  of  Scotland,  at  said  Greenock,  a  certain  bill  of  exchange, 
then  and  there  being  of  the  following  tenor,  to  wit :  — 

No.  1868.    Greenock  [Burgh]  School  Board,  Greenock. 

ith  September,  1886.     The  Union  Bank  of  Scotland,  Limited. 
Pay  to  Quinton  Bone,  or  order,  the  sum  of  seven  hundred  and  forty-eight  pounds, 
five  shillings  and  ten  pence,  stg.,  which  place  to  account  of  Greenock  [Burgh] 
School  Board. 
£748  6  10.  John  Erskinb,  Oovemor  of  Finance  Committee. 

Ordinary  account.  Quinton  Bone,  Treasurer  of  Finance  Committee, 

[one  penny.] 
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and  on  which  said  bill  of  exchange  was  then  and  there  a  certain  false,  foi^ged,  and 
counterfeit  endorsement  of  the  tenor  following,  to  wit,  "Qninton  Bone ; "  he,  the 
said  Fergus,  at  the  time  of  passing,  uttering,  and  pnbliahing  said  hill  of  exchange 
at  aforesaid,  and  there  at  said  Greenock,  well  knowing  the  said  endorsement 
thereon  to  be  false,  forged,  and  counterfeited,  and  then  and  there  intending  by 
passing,  uttering,  and  publishing  as  true,  said  bill  of  exchange,  with  said  fklae, 
forged,  and  counterfeited  endorsement  as  aforesaid,  to  defraud  said  Union  Bank 
of  Scotland. 

And  your  complainant  further  says,  that  on  the  fourth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-six,  at  said  Greenock, 
Geo!ge  Fergus,  otherwise  called  Geoiga  Mackenzie  Fergus,  late  of  said  Greenock, 
now  of  said  Boston,  did  feloniously,  unlawfully,  and  wilfully  foige,  alter,  and 
counterfeit  s  certain  bill  of  exchange  upon  the  Union  Bank  of  Scotland,  then  and 
there  being  of  the  following  tenor :  — 

No.  1868.     Greenock  f  Buigh]  School  Board,  Greenock. 

4th  September,  1886.    The  Union  Bank  of  Scotland,  Limited. 

Pay  to  Quinton  Bone,  or  order,  the  sum  of  seven  hundred  and  forty-eight  pounds, 
five  shillings  and  ten  pence,  stg.,  which  place  to  account  of  Greenock  [Buigh] 
School  Board. 
£748  5  10.  John  EssKims,  Oovemar  ofFinanot  CbmmiUee. 

[one  penny.] 
Ordinary  account.  Quinton  Bone,  Trecuurer  of  Finance  Committee. 

[one  penny.] 

with  intent  then  and  there  to  deceive  and  defraud  the  said  Union  Bank  of 
Scotland. 

And  your  complainant  further  says  that  said  Fei^s,  on  the  said  fourth  day  of 
September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-six, 
at  said  Greenock,  did  feloniously,  unlawfully,  and  wilfully  forge  and  counterfeit 
an  endorsement  of  the  name  of  "  Quinton  Bone  '*  on  a  certain  bill  of  exchange 
upon  the  Union  Bank  of  Scotland  ;  a  more  particular  description  of  said  bill  is  as 
follows :  — 

No.  1868.     Greenock  [Burgh]  School  Board,  Greenock. 

4th  September,  1886.    The  Union  Bank  of  Scotland,  Limited. 

Pay  to  Quinton  Bone,  or  order,  the  sum  of  seven  hundred  and  forty-eight  pounds, 
five  shillings  and  ten  pence,  stg.,  which  place  to  account  of  Greenock  [Buigh] 
School  Boflffd. 

£748  6  10.  John  Erskinb,  Governor  of  Finance  Committee. 

Ordinary  account.  Quinton  Bone,  Treaeurer  of  Finance  Committee. 

[one  penny.] 

with  intent  then  and  there  to  defraud  the  Union  Bank  of  Scotland.  And  your 
complainant  says,  that  he  i.s  informed  and  lielieves,  that  afterwards  the  said  Fergus 
departed  out  of  the  jurisdiction  of  the  government  of  Great  Britain  and  Ireland, 
and  came  within  the  limits  and  jnrimliction  of  the  said  United  States,  and  is  now 
within  the  limits  and  jurisdiction  of  the  said  district  of  Massachusetts. 

Your  complainant  prays  your  Honor  to  issue  your  warrant  for  the  apprehension 
of  said  Fergus,  chaiged  as  aforesaid,  that  he  may  be  brought  before  your  Honor 
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to  the  end  that  evidenoe  of  his  said  criminality  may  be  heard  and  considered,  and 

that  at  such  hearing  such  action  may  be  taken  in  the  premises  as  law  and  justice 

may  require,  and  especially  if  the  evidence  shall  be  found  sufficient,  that  the  said 

Feigus  may  be  surrendered  to  the  proper  authorities  of  Great  Britain  for  trial  in 

accordance  with  the  treaties  and  laws  in  that  behalf  made. 

C.  A.  Hbndxbsoit, 

CoMuL 
United  States  of  America,  ) 

>8S.: 
Massachusetts  District,    )  Boston,  Feb.  26,  1887. 

Then  the  above  named  Charles  A,  Henderson  personally  appeared  and  made 

oath  that  the  foregoing,  subscribed  by  him,  is  true  to  the  best  of  his  information 

and  belief,  before  me, 

Thomas  L.  Nelson, 

United  Stales  District  Jtidge, 


FOBM  V.  —  ASSAULT  WITH  INTENT  TO  COMMIT  MURDER,  ON 
THE  HIGH  SEAS  (CASE  OF  GOLDSPRING). 

In  the  matter  of  the  application  for  the  Ex- 
tradition of  William  Goldsprino  under  the 
Treaty  between  the  United  States  and  Great 
Britain. 

United  States  of  America.       } 

>ss.: 
Southern  District  of  New  York,  ) 

Wm.  Lane  Booker,  her  Britannic  M^^esty's  consul-general  at  the  port  of  New 
York,  being  duly  sworn  doth  depose  and  say  upon  information  and  belief :  — 

1.  That  one  William  Goldspring  did  heretofore,  and  on  or  about  the  12th 
day  of  October  in  the  year  one  thousand  eight  hundred  and  eighty-nine,  upon 
and  on  board  of  the  British  ship  or  vessel  called  the  "  Marlborough,'*  then  upon 
the  high  seas  and  within  the  jurisdiction  of  Her  said  Britannic  Majesty  as  to  the 
offence  therein  stated,  in  and  upon  Andrew  Roch,  in  the  peace  of  God  and  her 
said  Majesty  then  and  there  being,  feloniously  make  an  assault  with  intent  him 
the  said  Andrew  Boch  then  and  there  to  kill  and  murder ;  and  that,  on  that  day 
and  at  the  place  and  within  the  jurisdiction  aforesaid,  he  the  said  William  Gold- 
spring  did  then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought 
assault  the  said  Andrew  Roch,  in  the  peace  of  God  and  Her  said  Majesty  then  and 
there  being,  with  a  knife  or  other  deadly  weapon,  with  intent  him  the  said  Andrew 
Roch  to  kUl  and  murder. 

2.  That  the  said  WiUiam  Goldspring  is  now  within  the  territory  of  the  United 
States. 

8.  That  the  crime  of  which  the  said  William  Goldspring  has  so  as  aforesaid 
been  guilty,  would  justify  his  apprehension  and  commitment  for  trial  for  the  said 
crime  if  the  same  had  been  committed  within  the  southern  district  of  New  York, 
or  within  the  jurisdiction  of  the  district  court  of  the  United  States  for  the  southern 
district  of  New  York. 
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4.    That  deponent's  belief  is  based  upon  infonnation  received  by  bim  from  the 
captain  of  said  vessel,  and  statements  of  the  police  officer  who  arrested  the  aocnaed* 

Subscribed  and  sworn  to  before  me 
this  16th  day  of  October,  1889. 

John  A.  Obbobn, 
UnUed  States  Commissioner,  and  Commissioner  duly  appointed  under  Chapter  66, 
United  States  Revised  Statutes. 


I  Wm.  Lane  Bookeb. 
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CHAPTER  XIIL 

ARREST. 

1.    Warrant  of  Arrest, 

§  299.  Statutory  Provisions.  —  Section  5270  of  the  Revised 
Statutes  provides  that  whenever  there  is  a  treaty  or  conven- 
tion for  extradition  between  the  United  States  and  any  for- 
eign government,  any  justice  of  the  Supreme  Court,  circuit 
judge,  district  judge,  commissioner  authorized  so  to  do  by 
any  of  the  courts  of  the  United  States,  or  judge  of  a  court 
of  general  jurisdiction  of  any  State,  may,  upon  complaint 
made  under  oath  charging  any  person  found  within  the  limits 
of  any  State,  district,  or  Territory,  with  having  committed 
within  the  jurisdiction  of  any  such  foreign  government  any 
of  the  crimes  provided  for  by  such  treaty  or  convention,  issue 
his  warrant  for  the  apprehension  of  the  person  so  charged, 
that  he  may  be  brought  before  such  justice,  judge,  or  com- 
missioner, to  the  end  that  the  evidence  of  criminality  may 
be  heard  and  considered.  The  warrant  of  arrest  can  thus  be 
issued  only  upon  proper  complaint  in  accordance  with  the 
statute,  and  if  the  complaint  is  insufficient  there  is  no  juris- 
diction to  issue  the  warrant.^ 

§  300.  Issuance  of  Warrant  on  Foreign  Complaint.  —  The 
warrant  is  generally  issued  by  the  officer  before  whom  the 
complaint  is  made.  In  the  matter  of  Heilbronn,^  the  com- 
missioner issued  his  warrant  of  arrest  on  certain  papers 
which  were  sent  him,  being  copies  of  complaints  made  be- 
fore an  alderman  and  justice  of  the  peace  in  London,  England, 
and  a  mandate  of  the  President  authorizing  an  investigation. 
The  copies  were  authenticated  in  accordance  with  the  act  of 
1848,  and  proper  oral  proof  of  their  authenticity,  in  accord- 

1  Matter  of  HeilbroDn,  1  Parker's  C.  R.  429. 
*  12  N.  7.  Leg.  Obe.  65  ;  1865. 
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ance  with  that  act,  was  taken  by  the  commissioner  before  issu- 
ing his  warrant.  It  was  contended  for  the  prisoner  that  this 
was  not  a  complaint  on  oath  within  the  meaning  of  the  act 
and  treaty.  Judge  IngersoU  held  that  the  complaint  was 
sufficient,  saying:  — 

^^  For  the  treaty  does  not  require  that  the  complaint  under  oath 
should  l)e  made  directly  to  a  magistrate  in  the  country  to  which  the 
alleged  fbgitive  has  fled ;  but  if  it  is  made  in  the  country  where  the 
crime  was  committed,  to  a  magistrate  who  has  power  to  administer 
oaths  and  to  iuvestigate  the  criminal  charge  made,  and  take  juris- 
diction of  the  same,  and  the  same,  or  a  duly  certified  copy  of  the 
same,  is  transmitted  to  the  government  of  the  country  where  the 
fugitive  has  sought  an  asylum,  and  the  government  of  the  country 
to  which  the  same  has  been  transmitted  recognizes  it  as  authentic, 
r  then  th^  terms  of  the  treaty,  which  requires  a  complaint  under  oath 
to  be  made,  have  been  satisfied/' 

Much  stress  appears  to  have  been  laid  by  Judge  IngersoU  on 
the  fact  that  the  complaint  was  recognized  by  the  executive 
as  sufficient  to  warrant  the  issuance  of  a  mandate.  But  this 
line  of  argument  bases  the  issuance  of  the  magistrate's  war- 
rant upon  the  judgment  of  the  executive  rather  than  upon  his 
own,  and  upon  the  mandate  rather  than  upon  the  complaint. 
The  case  of  Heilbronn  is  the  only  one  reported  in  which  a 
warrant  of  arrest  was  issued  upon  a  complaint  made  in  a  for- 
eign country.  In  Ex  parte  Ross,^  Judge  Leavitt,  of  the  dis- 
trict court  of  the  United  States  for  the  Southern  District  of 
Ohio,  issued  a  warrant  of  arrest  upon  a  complaint  made  be- 
fore a  commissioner  in  New  York  City  by  the  British  consul 
there. 

§  801.  Most  show  Authority  of  Magistrate.  —  It  has  been  held 
that  the  warrant  must  disclose  the  authority  of  the  magistrate 
who  issues  it,  and  hence,  if  he  be  a  commissioner  of  the  cir- 
cuit court,  must  show  that  he  has  been  appointed  to  act  in  ex- 
tradition cases  under  the  pertinent  provisions  of  the  Revised 
Statutes.^  The  recital  that  the  magistrate  is  ''a  commis- 
sioner appointed  by  the  circuit  court  of  the  United  States  for 

1  2  Bond,  252  ;  1869.  <  Title  M,  section  5270. 
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the  Southern  District  of  New  York,  being  a  magistrate, "  is 
insufficient.  The  warrant  must  also  disclose  that  he  was  ap- 
pointed to  act  in  extradition  cases.  ^  But  it  is  not  required 
that  he  should  be  appointed  to  issue  the  particular  warrant 
or  to  act  in  the  particular  case.*  Where  a  warrant  of  arrest 
is  returnable  before  a  commissioner  for  hearing,  it  should  be 
one  who  has  been  previously  appointed  by  the  circuit  court 
under  which  he  holds  his  commission,  to  act  under  the  stat- 
utes relating  to  extradition. 

§  802.  Reference  to  Mandate,  when  neoeasary.  —  Whether 
in  a  particular  case  the  warrant  of  arrest  should  recite  that  a 
requisition  has  been  made  and  an  executive  mandate  obtained, 
depends  upon  the  answer  to  be  given  to  the  question  whether 
in  the  particular  caae  a  mandate  is  necessary.  This  ques- 
tion is  discussed  in  the  chapters  on  the  mandate  and  com- 
plaint Whenever  a  requisition  is  made  and  a  mandate 
obtained,  it  is  appropriate  that  the  warrant  of  arrest  should 
so  state.*  A  variance  between  the  two  documents,  which 
does  not  destroy  their  connection,  is  not  material.^ 

§  803.  statement  of  Offence.  —  The  warrant  of  arrest  should 
state  the  offence  or  offences  with  which  the  alleged  criminal 
is  charged.  The  degree  of  particularity  with  which  this 
should  be  done  has  been  little  discussed.  In  the  case  of 
Macdonnell,^  Judge  Woodruff  expressed  the  opinion  that  the 
mere  statement  of  the  offence  in  the  language  of  the  treaty 
would  be  sufficient;  but  in  that  case  the  warrant  embodied 
the  charge  as  set  out  in  the  complaint,  with  all  the  details. 
In  the  case  of  Van  Hoven*  the  warrant  stated,  in  substance, 
that  Charles  Mali,  consul  of  Belgium  at  New  York,  had 
made  complaint  <&c.,  aaking  for  the  arrest  of  Henry  Van 
Hoven,  charged  with  the  utterance  of  forged  paper,  to 
wit:  — 

^  Inre  Farez,  7  Blatchf.  85 ;  Ex  parte  Lane,  6  Fed.  Bep.  ^i;  In  re  Kelly, 
25  Id.  268.     See  also  In  re  Macdonnell,  11  Blatchf.  86. 

'  In  re  Farez,  7  Blatchf.  345  ;  £x  parte  Lane,  6  Fed.  Rep.  84. 

*  Inre  Macdonnell,  11  Blatchf.  79. 

*  Inre  Macdonnell,  11  Blatchf.  79. 

»  In  re  Macdonnell,  11  Blatchf.  79,  170. 
«  Ex  parU  Van  Hoven,  4  Dillon,  415. 
VOL.  I. — 29 
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^'  With  having,  within  the  jurisdiction  of  the  kingdom  of  Belgiam, 
in  violation  of  the  laws  thereof,  and  for  his  ovn  benefit,  and  on  or 
about  the  21st  day  of  December,  1875,  wilfully  and  knowingly 
and  maliciously  uttered  and  put  in  circulation,  and  offered  for  dis- 
count, and  caused  to  be  discounted  by  the  firm  of  Nagelmaeker 
&  Sons,  doing  business  as  bankers  in  the  city  of  Li^ge,  and  re- 
ceived the  proceeds  of  two  certain  bills  of  exchange,  drawn  and 
endoraed  bj'  the  said  Van  Hoven,  for  the  amount  of  eight  thousand 
francs,  and  purporting  to  have  the  acceptance  of  a  certain  A.  Le- 
fevre,  doing  business  as  merchant  at  Brussels,  at  Rue  Veuve,  the 
said  acceptance  being  a  forgery,  and  known  to  be  such  by  the  said 
Van  Hoven." 

The  warrant  also  recited  a  similar  discount  of  another  bill  of 
exchange,  the  acceptance  being  a  forgery.  The  proceedings 
were  tested  on  habeas  corpus^  and  the  prisoner  was  finally 
surrendered.  In  Castro  v,  De  Uriarte,^  which  was  an  action 
for  malicious  prosecution  and  false  imprisonment  against  the 
consul  who  procured  the  warrant  of  arrest,  it  was  contended 
that  the  warrant  was  void,  because  it  did  not  show  '^  what  act 
or  instrument  the  plaintiff  was  charged  with  forging  or  fal- 
sifying." The  warrant  recited  that  the  plaintiff  had  been 
charged  ^^with  having,  in  the  Kingdom  of  Spain  and  in  its 
jurisdiction,  to  wit,  at  Havana,  Island  of  Cuba,  on  or  about 
the  25th  day  of  September,  1881,  committed  the  crime  of 
forgery  by  forging  an  official  document,  or  falsification  of  the 
official  acts  of  the  government  of  Spain,  or  public  authority. " 
Judge  Brown  held  that  the  description  of  the  offence,  in  the 
warrant  conformed  to  the  requirements  of  the  treaty  and  to 
the  practice  in  the  State  of  New  York,  and  could  not  upon 
its  face  be  held  void.^ 

§  304.  May  run  throughout  the  United  States.  —  The  war- 
rant of  arrest  issued  under  section  5270  of  the  Revised  Stat- 
utes may  i»un  throughout  the  United  States.  This  point  was 
first  decided  in  the  case  of  Henrich,^  by  Judge   Shipman. 

1  16  Fed.  Rep.  93. 

'  He  cited  Case  of  Macdonnell,  11  Blatchf.  79,  88  ;  Payne  v.  Barnes,  5  Barb. 
465  ;  Atchinson  v.  Spencer,  9  WeDd.  62 ;  People  v,  Donohua,  84  N.  Y.  438  ; 
Case  of  Ferraz,  4  Exch.  Div.  63. 

s  5  Blatchf.  414  ;  1867. 
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The  prisoner  was  arrested  in  Wisconsin,  by  a  special  deputy- 
marshal  of  the  Southern  District  of  New  York,  upon  a 
warrant  issued  by  Mr.  Justice  Nelson  in  that  district,  and  ad- 
dressed to  the  marshals  of  the  United  States  for  any  district, 
respectively,  and  to  their  deputies,  or  the  deputies  of  any  of 
them,  or  to  any  of  said  deputies,  to  apprehend  the  said  Phillip 
Henrich,  and  forthwith  bring  him  before  the  said  Justice,  or 
before  the  commissioner  named  (before  whom  the  complaint 
was  made),  or  some  other  magistrate,  at  New  York.  Judge 
Shipman  held  that  the  provisions  of  the  Judiciary  Act  of 
September  24, 1789,^  relative  to  the  arrest  of  persons  charged 
with  crime  in  the  United  States  and  their  removal  from  one 
district  to  another,  had  no  application  to  extradition  pro- 
ceedings, and  said:  "Considering  the  object  of  the  treaty, 
the  provisions  of  the  statute  for  carrying  it  into  efiPect, 
by  authorizing  the  arrest  of  the  fugitive  in  any  State  or 
Territory  of  the  United  States,  and  the  scope  of  Mr.  Justice 
Nelson's  warrant,  I  am  satisfied  that  the  arrest  was  legal, 
and  that  the  commissioner  had  jurisdiction. "  In  Ex  parte 
Van  Hoven,*  the  fugitive  was  arrested  in  Minnesota  on  a 
warrant  issued  by  a  commissioner  in  New  York ;  was  once 
before  Judge  Nelson,  and  again  before  Judges  Dillon  and 
Nelson,  on  habeas  corpus^  in  the  8th  circuit,  on  various 
grounds,  and  was  finally  taken  to  New  York,  examined,  and 
surrendered.  In  Jw  re  Fergus,®  a  warrant  was  issued  by  the 
United  States  district  judge  of  the  District  of  Massachusetts, 
addressed  to  the  marshal  of  the  district,  or  his  deputies,  to 
arrest  the  fugitive  if  found  within  their  district  He  was 
arrested  by  a  deputy-marshal  on  this  warrant  in  the  State 
of  New  York.  After  his  arrest  there,  the  petitioner,  as  was 
alleged,  voluntarily  came  into  Massachusetts.^     The  point 

1  1  SUt.  at  L.  §§  27  aDd  33. 

«  4  Dillon,  411  ;  1876.  »  30  Fed.  feep.  607  ;  1887. 

*  The  facts  in  regard  to  the  arrest  are  stated  by  Judge  Nelson  of  the  district 
court)  in  ]iis  certificate  to  the  Secretary  of  State,  and  ai-e  as  follows :  Frederick  D. 
Gallonpe,  the  deputy  United  States  marshal  who  arrested  Fergtis,  testified  that  he 
found  him  at  Pond  Eddy,  State  of  New  York,  in  bed  at  his  uncle's  house.  Wit- 
ness told  him  to  put  ou  his  clothes ;  the  uncle,  who  was  present,  asked  witness  if 
he  came  from  Scotland  ;  he  answered  *  No,*  and  told  Fergus  to  get  into  the  buggy 
in  which  he  (witness)  had  come  to  the  house.     Fergus  asked  whether  he  could  see 
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was  made  by  his  counsel,  that,  owing  to  the  form  of  the  war- 
rant, he  could  not  be  held  upon  it ;  and  a  second  warrant  was 
issued  by  the  district  judge  upon  a  second  complaint,  and 
no  order  was  made  upon  the  first  complaint  and  warrant 
But,  the  case  having  been  brought  before  thje  circuit  court 
on  habeas  corptiSj  and  the  prisoner's  discharge  claimed  on  the 
ground,  among  others,  that,  his  original  arrest  having  been 
wrongful,  he  could  not  be  arrested  on  another  warrant  in  the 
district  into  which  he  was  wrongfully  brought,  Judge  Colt 
observed  that  under  the  extradition  law  a  warrant  of  arrest 
might  run  throughout  the  United  States,  and  might  be  exe- 
cuted by  any  marshal  or  deputy-marshal  in  any  district  In 
the  case  of  one  Plugge,  surrendered  to  the  Netherlands  in 
1889,  the  fugitive  was  arrested  in  Michigan  on  a  warrant 
issued  by  a  commissioner  in  New  York  City,  and  was  brought 
to  that  city  and  examined  before  the  commissioner  who  issued 
the  warrant^ 

his  uncle,  and  was  pennitted  to  do  so.  Witness  told  Fergus  he  could  go  either 
to  Kew  York  or  to  Boston.  This  was  said  while  the  parties  were  in  the  buggy 
on  their  way  to  Port  Jervis.  The  uncle  advised  Fergus  to  go  to  New  York,  but 
Fergus  said  he  preferred  to  go  to  Boston,  as  he  had  an  uncle  in  Clinton,  Ifass. 
Witness  testified  that  Fergus  came  Toluntarily  to  Boston  ;  that  he  never  gave  him 
to  understand  that  he  arrested  him  in  New  York,  but  that  he  had  the  warrant  of 
arrest  with  him,  and  if  necessary  would  have  arrested  Feigus  and  taken  him  to 
New  York  ;  and  that  it  was  at  the  request  of  Fergus  that  they  came  to  Boston. 
Under  cross-examination  the  witness  said  that  he  supposed  he  arrested  Fergus  at 
Pond  Eddy,  N.  Y.  C.  A.  Henderson,  Her  Britannic  Majesty's  consul  at  Boston, 
testified  that  Fergus  told  him  he  came  to  Boston  voluntarily.  Wm.  D.  Pool, 
deputy  United  States  marshal,  testified  that  he  heard  Feigus  make  that  statement 
to  Mr.  Henderson.  At  the  time  of  the  making  of  the  second  complaint  and  of  the 
issuance  of  the  warrant  thereon,  Fergus  was  in  Boston.  The  court  found  as  a  fact 
that  the  deputy  United  States  marshal  arrested  Fergus  on  the  first  warrant  at  Pond 
Eddy  in  the  State  of  New  York.     MSS.  Dopt.  of  State. 

^  The  warrant  of  arrest  in  the  case  of  Plugge  was  issued  by  Commissioner 
Shields  on  March  6,  1889,  and  was  addressed  "  To  any  marshal  or  deputy  mar- 
shal of  the  United  States.*'    The  first  indorsement  on  it  was  :  — 

The  United  States 

V, 

Comelis  Eduard  Plugge. 

United  States  Mar8hal*8  Office, 

New  York  City,  March  6,  1889- 

I  hereby  depute  John  S.  Carmody  to  serve  the  within  warrant 

M.  T.  McMahok, 

ir.  S.  Marahal. 
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In  June,  1890,  a  case  occurred  at  Philadelphia,  Pennsyl- 
vania, which  was  discussed  in  the  public  journals  in  such  a 
way  as  to  create  the  impression  that  Judge  Butler,  of  the 
United  States  district  court  for  the  Eastern  District  of  Penn- 
sylvania, had  held  that  a  warrant  of  arrest  issued  in  an  ex- 
tradition proceeding  would  not  run  outside  of  the  district  in 
which  it  was  issued.  In  reality  that  question  was  not  raised 
and  no  such  opinion  was  expressed.  The  facts  are  that 
about  the  middle  of  June,  1890,  the  British  consul  at  Phila- 
delphia made  a  complaint  on  oath  and  in  writing  before 
Henry  R.  Edmunds,  Esquire,  a  United  States  commissioner 
in  that  city,  charging  one  Thomas  Frederick  Steventon  with 
embezzlement  in  England,  and  praying  for  his  arrest  and 
examination  with  a  view  to  his  extradition  on  that  charge. 
The  accused  being  then  supposed  to  be  within  the  East- 
em  District  of  Pennsylvania,  a  warrant  was  issued  by  Mr. 

Mr.  Carmody,  who  was  a  bailiff  of  the  United  States  courts  in  New  York  City, 
left  that  place  on  March  6.  On  March  8,  he  reached  Grand  Rapids,  Michigan, 
foand  the  prisoner,  and  at  once  arrested  him  ;  and  on  March  10  arrived  with  him 
in  New  York  City.    The  second  indorsement  on  the  warrant  is  as  follows  :  — 

March  11,  1889. 

Comelis  Eduard  Plngge  arrested  on  the  within  named  charge  at  Grand  Rapids, 

Michigan,  on  March  8,  1889,  and  taken  to  New  York,  arriving  March  10,  1889, 

and  turned  over  to  Deputy  United  States  Marshal  Freidrich  Bernhard,  on  this 

day.  John  J.  Carmodt. 

The  third  indorsement  is  as  follows  :  — 

March  11, 1889. 

Comelis  Eduard  Plugge  brought  from  jail  before  Commissioner  Shields  who 
committed  the  same  to  the  custody  of  the  United  States  Marshal  for  further 
examination.  Freidrich  Bernhard, 

Deputy  U,  S.  Marshal. 

Complaints  were  made  by  the  friends  and  counsel  of  Plugge  on  the  score  of  his 
arrest,  some  of  them  contending  that  it  was  in  violation  of  section  1014  of  the 
Bevised  Statutes  of  the  United  States,  which  regulates  the  removal  of  offenders 
against  the  United  States  from  one  district  to  another.  It  was,  however,  subse- 
quently and  generally  admitted  that  that  section  had  no  application  to  the  case. 
This  was  admitted  not  only  upon  the  language  and  purpose  of  that  section,  but 
also  upon  the  direct  authority  of  In  re  Henrich.  Attorney-General  of  United 
States,  to  Dept  of  State,  March  22,  1889  ;  transmitting  an  exhaustive  report  on 
the  case  of  Plugge  by  Examiner  Nightingale  of  the  Department  of  Justice ;  MSS. 
Dept  of  State.  To  the  same  effect,  Mr.  Walker,  U.  S.  Attorney,  So.  Dis.  K.  Y., 
to  Dept.  of  Stote,  March  15,  1889  ;  MSS.  Dept.  of  SUte. 
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Edmunds  for  his  arrest,  and  was  placed  in  the  hands  of  the 
marshal  of  that  district  for  execution.  The  performance  of 
that  duty  was  delegated  by  the  marshal  to  a  deputy,  who, 
on  the  night  of  June  16,  1890,  finding  Steventon  in  Tren- 
ton, New  Jersey,  outside  of  the  Eastern  District  of  Penn- 
sylvania, arrested  him  and  took  him  by  force  to  Philadelphia. 
At  the  time  of  issuing  the  warrant  thus  executed,  Mr.  Ed- 
munds was  not  invested  with  special  authority  as  an  ex- 
tradition commissioner.  On  the  18th  of  June,  however,  a 
complaint  was  presented  on  behalf  of  the  British  consul  to 
Judge  Butler,  charging  the  prisoner  with  the  commission 
of  the  crime  above-mentioned  and  praying  for  the  issuance 
of  a  warrant  for  his  arrest.  On  this  petition  and  complaint 
Judge  Butler  made  the  following  order:  — 

^'  In  the  matter  of  Thomas  Frederick  Steventon,  charged  with 
the  crime  of  embezzlement  within  the  jurisdiction  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

^*'  And  now,  June  eighteenth^  a.  d.  1890,  the  district  court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania  authorizes 
and  appoints  Henry  R.  Edmunds,  Esquire,  commissioner  under  the 
petition  or  complaint  made  in  the  above  matter  charging  one  Thomas 
Frederick  Steventon  with  the  crime  of  embezzlement  within  the 
Jurisdiction  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
to  issue  his  warrant  for  the  apprehension  of  the  said  Thomas  Fred- 
erick Steventon  so  charged  as  aforesaid,  that  the  said  Thomas 
Frederick  Steventon  maj*  be  brought  before  the  said  commissioner 
to  the  end  that  the  evidence  of  criminality  may  be  heard  and  con- 
sidered, and  to  do  such  other  things  as  may  be  directed  and  required 
by  the  act  of  Congress  in  the  premises." 

A  new  warrant  of  arrest  was  then  issued  by  Mr.  Edmimds 
and  was  served  upon  Steventon  while  in  custody.  Immedi- 
ately afterwards  the  examination  was  held  and  the  prisoner 
conmiitted  to  await  the  action  of  the  executive ;  and  on 
June  19,  Mr.  Edmunds  certified  the  proceedings  and  his 
finding  to  the  Secretary  of  State,  to  the  end  that  a  warrant 
of  extradition  might  issue.  Counsel  for  the  prisoner  then  ob- 
tained a  writ  of  habeas  corpus  returnable  to  the  United  States 
district  court  for  the  Eastern  District  of  Pennsylvania,  where 
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it  was  argued  before  Judge  Butler  that  the  prisoner  should 
be  discharged  on  the  ground  of  the  illegality  of  his  arrest. 
No  written  opinion  was  filed*  in  the  case,  but  I  am  informed 
by  Judge  Butler  that  the  question  decided  was  that  the  pris- 
oner, having  been  arrested,  in  the  proceedings  in  which  he 
was  committed,  on  a  valid  warrant  issued  by  a  duly  author- 
ized commissioner,  could  not  on  habeas  corpus  allege  as  a 
ground  of  discharge  the  irregular  proceedings  under  the  first 
warrant,  there  being  nothing  to  show  that  those  who  were 
prosecuting  the  extradition  proceedings  had  anything  to  do 
with  the  conduct  of  the  deputy  marshal,  who  appeared  to 
have  acted  on  his  own  responsibility.  Nothing,  therefore, 
was  decided  except  that  the  particular  proceedings  upon 
which  the  prisoner  was  held  in  custody  were  regular,  which 
does  not  appear  to  have  been  denied,  and  that  he  must  be 
remanded. 

One  of  the  most  notable  cases  on  the  subject  of  the  run- 
ning of  a  warrant  of  arrest  issued  in  an  extradition  proceed- 
ing is  that  of  an  Italian  named  Giuseppe  Esposito,  which 
occurred  in  1881.  He  also  figured  under  the  names  of  Giu- 
seppe Bandazzo,  and  Vincenzo  Rebello.  On  June  17,  1881, 
a  warrant  was  issued  for  his  arrest  with  a  view  to  his  extra- 
dition on  several  charges,  by  John  A.  Osbom,  an  extradition 
commissioner  in  the  city  of  New  York.  This  warrant  was 
addressed  ^'  to  any  marshal  of  the  United  States,  to  the  depu- 
ties of  any  such  marshal,  or  any  or  either  of  them,  to  any 
sheriff,  constable,  or  other  officer  in  any  State,  District,  or 
Territory,  within  the  jurisdiction  of  the  United  States;  to 
James  Mooney."  Mr.  Mooney,  a  detective  officer,  who  was 
thus  specially  designated  in  the  warrant,  arrested  the  accused 
upon  it  in  New  Orleans,  and  brought  him  to  New  York, 
where  he  was  examined  by  Mr.  Osbom  and  committed  to 
await  the  action  of  the  executive,  by  whom  he  was  subse- 
quently surrendered.  While  the  examination  was  pending 
before  the  commissioner,  counsel  for  the  prisoner  contended 
without  avail  that  his  arrest  was  illegal.  Subsequently  they 
brought  the  matter  to  the  attention  of  Congress,  and  on  the 
18th  of  October,  1881,  a  resolution  was  adopted  by  the  Sen- 
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ate,  calling  for  the  papers  on  file  in  the  Department  of  State. 
The  reply  to  this  resolution  embraced  the  record  of  all  the 
proceedings  before  the  commissioner,  including  the  warrant 
of  arrest^  On  January  24,  1882,  Mr.  Garland,  from  the 
Committee  on  the  Judiciary,  to  whom  the  matter  was  re- 
ferred, submitted  a  unanimous  report  in  which  there  is  the 
following  passage:  — 

**  The  committee  are  not  aware  of  any  mode  by  which  the  diffi- 
culties set  forth  in  the  commouication  referred  to,^  attending  the 
bringing  of  persons  accused  before  a  jurisdiction  far  away  fh>m  their 
place  of  residence,  can  be  reached.  The  extradition  exists  with 
the  United  States  as  a  whole,  regardless  of  localitjs  and  not  with 
the  States  or  in  reference  to  any  section  or  district  The  only 
question  is,  is  there  a  sufficient  complaint  against  a  person  an}'- 
where  within  the  United  States  ?  Then  the  arrest  is  made  for  the 
purpose  of  an  ultimate  trial  for  the  offence  alleged  to  have  been 
committed  regardless  of  the  whereabouts,  or  the  mera  convenience 
of  place,  of  the  party  accused.  To  change  the  law  in  this  regard 
would  be  to  give  the  person  sought  for  all  the  advantage  against 
the  government  with  which  the  United  States  has  the  contract  of 
extradition."  • 

1  Sen.  Ex.  Doc  No.  20,  47th  Cong.  Ist  seBsion. 

3  The  letter  of  the  fugitive's  attorneys. 

*  Senate  Report,  No.  82,  47th  Cong.  1st  sess.  Mr.  Osbom,  before  whom  the 
case  of  Esposito  was  conducted,  had  had  great  experience  and  was  an  authority  in 
extradition.  In  his  opinion  in  the  case  (Sen.  Ex.  Doc.  No.  20,  47th  Cong.  1st  sesa.) 
there  is  the  foUowing  decision :  — 

"  On  the  motion  by  the  counsel  for  the  prisoner  for  an  order  or  notice  to  the 
Italian  representative  to  take  proceedings  in  New  Orleans  in  case  I  deemed  the 
evidence  sufficient  to  sustain  the  chaiges  or  any  of  them  mentioned  in  the  com- 
plaint,  and  that  there  should  be  sufficient  evidence  of  identity  in  my  opinion  to 
justify  the  holding  of  the  accused  for  extradition,  I  have  been  unable  to  see  my 
way  clear  on  the  question  of  power  as  a  committing  or  examining  magistrate  to 
direct  such  a  proceeding.  If  the  power  be  inherent  in  the  commissioner  under 
and  by  virtue  of  section  5270  of  the  Revised  Statutes  of  the  United  States,  which 
creates  the  office  and  confers  jurisdiction,  then  a  judicial  discretion  may  be  exer- 
cised, for  a  good  cause  shown,  for  such  a  disposition  of  the  matter  as  the  motion 
calls  for ;  there  certainly  is  no  statutory  provision  regulating  any  such  practice, 
nor  is  there  any  precedent  found  in  the  books.  I  do  not  see  any  more  injustice 
in  hearing  this  case  in  New  York  than  if  a  citizen  of  the  United  States  should  be 
arrested  in  Italy  and  his  identification  should  become  an  issue,  and  the  court  there 
should  deny  an  application  to  have  the  investigation  as  to  his  identity  transferred 
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The  committee  reported  a  bill,  which  is  embodied  in  the 
act  of  August  8,  1882,  but  no  change  was  made  in  the  law 
regarding  arrest 

2.    Rearrest 

§  805.  Disoharge  on  habeas  corpoa  doea  not  prevent.  —  The 
discharge  of  an  alleged  fugitive  on  a  writ  of  habeas  corpus 
does  not  operate  as  a  bar  to  his  rearrest  on  a  new  complaint 
and  warrant.  In  Traugott  Muller's  case,^  the  prisoner  was 
first  arrested  in  Ohio  on  a  warrant  issued  by  Judge  Leavitt, 
of  the  United  States  district  court  for  the  Southern  District 
of  that  State,  and  was  discharged  by  him  on  the  hearing,  on 
the  ground  that  the  proofs  of  criminality  were  not  properly 
authenticated.  This  decision  was  erroneous,  being  placed 
upon  the  act  of  1848,  which,  so  far  as  related  to  the  authen- 
tication of  papers,  had  been  superseded  by  the  act  of  June  22, 
1860,  to  which  the  authentication  confonned.  The  acting 
Attorney-General  of  the  United  States  advised  that  the  dis- 
charge of  the  prisoner  by  Judge  Leavitt  did  not  preclude  his 
rearrest  under  another  warrant,  with  a  view  to  the  re-exam- 
ination of  the  case.^  The  fugitive  was  rearrested  on  a  war- 
rant issued  by  Judge  Cadwalader,  of  the  United  States  district 
court  at  Philadelphia,  State  of  Pennsylvania,  upon  a  com- 
plaint made  by  the  Prussian  consul  there,  based  on  the  same 
evidence,  except  that  of  identity,  as  was  produced  before 
Judge  Leavitt.  Li  delivering  his  decision,  Judge  Cadwala- 
der said:  — 

to  the  United  States  among  his  neighbors  and  friends  to  show  and  prove  who  he 
is.  I  might  multiply  illastrations  of  this  character  in  legal  jurisprudence,  but  do 
not  deem  it  necessary  for  the  purposes  of  this  proceeding.  This  investigation  is 
not  a  trial  of  the  accused.  He  will  have  an  opportunity  to  claim  protection  in  the 
tribunals  of  his  own  country  if  he  be  an  innocent  man  and  has  been  unjustly  dealt 
with  here.  I  deny  the  motion  of  the  counsel  both  for  the  want  of  power  to  grant 
it,  and  for  the  want  of  good  cause  shown,  if  I  had  the  power  which  would  justify 
a  judicial  discretion,  for  a  change  of  venue  for  a  further  hearing,  on  the  question 
of  identity,  and  1  hereby  direct  the  United  States  marshal  for  this  district  to  take 
the  accused  into  his  custody  and  him  safely  keep  until  a  warrant  of  surrender 
shall  be  issued  by  the  President'  of  the  United  States,  or  he  shall  be  otherwise 
dealt  with  according  to  law." 

*  5  PhUa.  Rep.  289.  ^ 

*  10  Op.  501,  Coffey,  Attomey-Oen.  ad  int.,  1863. 
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*^  Had  that  been  a  decision  upon  the  legal  merits  of  the  case,  pro- 
nounced after  full  investigation  and  consideration  of  them,  our 
opinion  might  probably  have  been  that  a  renewal  of  the  Saxon 
government's  application  should  not  be  entertained.  But  tlie  pro- 
ceeding here,  so  far  as  we  know,  consisted  in  the  mere  summary 
rejection  of  the  evidence  offered,  for  what  reason  we  are  not  in- 
formed. The  same  evidence,  with  the  proofs  of  identitj^,  has  been, 
so  far  as  appears,  considered  for  the  first  time  under  the  present 
application.  The  act  of  1848  should  be  interpreted,  and  the  regu- 
lations prescribed  in  it  administered,  with  reference  tb  the  inter- 
national character  of  the  obligation  of  extradition.  The  conven- 
tional obligation  is  not  fulfilled  when  an  application  for  extradition 
is,  in  an}'  mode  or  degree,  slighted  by  one  of  th6  contracting  gov- 
ernments to  which  it  has  been  properlj*  addressed.  This  must  be 
considered  in  a  case  like  the  present,  where  provisions  of  the  treaty 
are  executed  through  judicial  organs  of  the  latter  government.  We 
therefore  tliink  that,  until  a  decision  founded  upon  adequate  inves- 
tigation and  full  consideration,  the  proceedings  under  successive 
applications  for  extradition  are,  in  efiect,  if  not  in  character,  analo- 
gous to  successive  preliminarj'  hearings  before  local  committing 
magistrates  under  ordinary  charges  of  crime." 

In  the  case  of  Calder,  who  was  discharged  by  Mr.  Justice 
Edmonds,  of  New  York,  on  the  ground  that  the  evidence  of 
criminality  was  not  suflScient,  Attorney- General  Gushing  ad- 
vised that  a  new  complaint  be  made  and  a  new  warrant  of 
arrest  issued,  "Calder,"  he  said,  "has  not  been  tried. 
He  has  been  examined  by  a  magistrate,  and  the  evidence  is 
adjudged  to  be  insuflScient  to  justify  his  extradition.  But, 
upon  a  new  complaint,  he  may  be  examined  anew  by  the 
same  or  by  another  magistrate,  and  the  exhibition  of  addi- 
tional evidence  may  lead  to  the  conclusion  of  his  criminality 
and  the  certificate  thereof  to  the  President. "  ^  In  the  case  of 
Macdonnell  ^  the  fugitive  was  first  arrested  on  a  warrant  is- 
sued upon  a  complaint  which  charged  two  distinct  forgeries. 
On  the  examination  the  commissioner  held  the  evidence  of 
criminality  to  be  insufficient,  and  ordered  the  prisoner's  dis- 
charge from  custody  on  that  warrant.     But  he  was  still  held 

1  6  Op.  91 ;  1853.  «  In  re  MaodonnoU,  11  BUtehf.  170. 
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in  custody  on  a  warrant,  issued  previously  to  his  discharge, 
upon  a  new  complaint  charging  eleven  forgeries.^  The  peti- 
tioner's counsel  in  the  habeas  corpus  proceedings  contended 
that  his  discharge  by  the  commissioner  from  detention  imder 
the  first  proceedings  operated  as  an  acquittal ;  that  if  forgery 
was  charged,  it,  ex  vi  termini^  meant  all  forgeries  up  to  that 
time  committed.  The  court  (Judges  Woodruff  and  Blatchford) 
said  that  every  forgery  was  an  offence,  and  there  might  be  as 
many  indictments,  as  many  trials,  as  many  demands  for  sur- 
render, and  as  many  proceedings  preliminary  to  surrender, 
as  there  were  instruments  forged. 

"  We  purposely  refrain,"  said  the  court,  "  from  even  affirming, 
or  admitting,  that,  if  the  offence  charged  had  been  identical  in  both 
complaints,  the  prior  discharge  would  have  operated  as  a  necessary 
legal  bar  to  a  subsequent  arrest,  commitment,  and  surrender,  when 
the  demanding  government  was  able  to  produce  proper  evidence  to 
sustain  it  Be  that  as  it  may,  we  do  hold,  that  such  discharge  has 
no  legal  operation  or  effect  upon  proceedings  for  the  surrender  of  a 
fugitive,  based  upon  complaint  of  a  distinct  offence." 

It  may  be  observed  that  the  two  offences  charged  in  the  first 
complaint  probably,  though  it  does  not  appear  conclusively, 
were  charged  among  the  eleven  in  the  second  complaint. 

§  806.  Case  of  KeUy.  —  In  the  case  of  Kelly,  the  alleged 
fugitive  was  three  times  arrested  and  examined  on  the  same 
charge  of  murder.  He  was  first  discharged  from  custody  on 
habeas  corpus^  after  examination  and  commitment  for  sur- 
render, on  the  ground  of  a  defect  in  the  warrant  of  arrest. 
He  was  again  arrested  on  a  warrant  issued  by  another  com- 
missioner upon  a  new  complaint,  and,  after  commitment  for 
surrender,  was  discharged  by  order  of  the  President  on  the 
ground  of  the  insufficiency  of  the  evidence.  A  new  com- 
plaint was  then  made  before  the  comniissioner  who  issued 
the  second  warrant,  who  thereupon  issued  another  warrant. 
The  fugitive  was  arrested  on  this  new  warrant,  and,  while 
his    examination   was    pending    before    the   commissioner, 

^  The  new  warrant  was  issned  April  23,  1873,  and  the  prisoner  notified  of  it 
He  was  not  discharged  from  costody  on  the  first  waiTaut  until  the  following  day. 
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applied  to  the  circuit  court  for  a  writ  of  habeas  corpus^  on 
the  ground,  among  others,  that  the  treaty  contemplated 
only  one  proceeding,  which,  having  been  terminated  by 
the  action  of  the  executive  adversely  to  the  extradition, 
exhausted  all  the  obligations  of  the  treaty,  and  put  an  end  to 
any  further  power  of  arrest.  The  court  denied  the  applica- 
tion, saying  that  the  fact  that  one  examination  had  failed  by 
reason  of  a  lack  of  sufficient  testimony  was  no  bar  in  law  to 
a  second,  and  that  the  court  ought  not  to  interfere  imtil  it 
appeared  that  the  second  was  instituted  for  purposes  of  pri- 
Tate  malice.^ 

§  807.  Service  of  new  Warrant.  —  After  a  prisoner  has 
been  committed  for  surrender,  and  a  writ  of  habeas  corpus 
issued  and  served  upon  the  marshal  having  him  in  custody, 
a  second  warrant  of  arrest  cannot  be  executed.  Tlie  pris- 
oner must  be  regarded  as  being  in  the  custody  of  the  court 
under  the  writ  of  habeas  corpus  at  least  from  the  time  of 
its  service  upon  the  marshal,  and  the  marshal  has  no 
right  after  that  time,  during  the  pendency  of  the  writ,  to 
arrest  the  prisoner  upon  any  new  warrant,  or  upon  any  war- 
rant not  in  his  hands  at  the  time  the  writ  was  served  upon 
him.^  Upon  the  strength  of  this  decision,  it  was  contended 
in  the  case  of  Macdonnell  ^  that  the  arrest  of  the  prisoner  on 
a  new  warrant,  while  he  was  in  the  custody  of  the  marshal 
on  a  prior  warrant  issued  by  the  magistrate  who  issued  such 
new  warrant,  was  illegal.  The  court  (Judges  Woodruff  and 
Blatchford)  took  a  different  view,  observing  that  "  it  was  not 
held  in  the  case  of  Farez  that  a  new  warrant  of  arrest  was 
invalid,  because  issued  pending  the  proceedings  on  habeas 
carpuSy  but  only  that,  while  the  prisoner  was  in  the  custody 
of  the  court,  it  could  not  be  executed,  so  as  to  withdraw  him 
from  that  custody."  It  was  also  contended  in  the  case  of 
Macdonnell  that,  the  prisoner  being  legally  detained  under 
the  first  warrant,  it  was  irregular  to  issue  another  warrant, 
and  that  his  detention  should  have  been  secured  by  a  de- 
tainer lodged  with  the  jailer.     The  court  said  that  such  a 

1  In  re  Kelly,  26  Fed.  Rep.  852. 

^  Inre  Farez,  7  Blatchf.  85.  •  11  Blatchf.  170. 
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technical  objection  was  inadmissible;  that  in  fact  the  pris- 
oner had  not  been  committed  to  any  jail,  but  was  in  the  cus- 
tody of  the  marshal,  who  used  such  place  of  safe-keeping  as 
was  available  to  him;  that  the  new  warrant  of  arrest  must 
necessarily  be  delivered  to  the  marshal ;  and  that  it  was  his 
duty  to  hold  the  prisoner  to  await  proceedings  under  it.  In 
the  case  of  Fergus,^  the  prisoner,  while  in  custody  on  a  war- 
rant issued  by  Judge  Nelson,  of  the  United  States  district 
court  for  the  District  of  Massachusetts,  was,  owing  to  doubts 
as  to  the  legality  of  the  arrest,  rearrested  on  a  new  warrant 
issued  by  the  same  judge  on  a  new  complaint  charging  the 
same  offence.  Judge  Colt,  in  the  circuit  court  for  the  dis- 
trict in  question,  on  habeas  corpus  held  that  Judge  Nelson 
had  power,  under  section  5270  of  the  Revised  Statutes,  to 
issue  the  second  warrant. 

§  808.  Forms  of  Warrants  of  Arrests.  —  Annexed  are  copies 
of  three  warrants  of  arrest  of  persons  who  were  surrendered, 
as  illustrations  of  the  forms  employed. 

FORM  1. 

Ih  re  Macdonnell,  11  Blatchf.  79,  170. 

THE  PRESIDENT  OP  THE  UNITED  STATES  OF  AMERICA, 

To  the  Marshal  of  the  UniUd  States  for  the  Southern  DistriU  of  New  Fork,  or  hie 
deputies,  or  either  of  them. 

Whereas  complaint  has  been  made  under  the  treaty  between  the  United  States 
and  Her  Majesty  the  Qneen  of  Great  Britain  and  Ireland,  concluded  and  signed  at 
Washington,  on  the  ninth  day  of  August,  in  the  year  one  thousand  eight  hun- 
dred and  forty-two,  on  oath,  before  me,  Joseph  Gutman,  Jr.,  one  of  the  Commis- 
sioners appointed  by  the  circuit  court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  and  also  a  Commissioner  specially  appointed  to  execute  the 
Act  of  Congress,  entitled  "An  Act  for  giving  effect  to  certain  treaty  stipulations 
between  this  and  foreign  governments  for  the  apprehension  and  delivery  up  of 
offenders,"  approved  August  12th,  one  thousand  eight  hundred  and  forty-eight, 
and  the  Act  amendatory  of  and  supplemental  to  said  last  mentioned  Act,  approved 
June  22d,  one  thousand  eight  hundred  and  sixty,  that  one  Geoige  Macdonnell  did 
heretofore  [then  follows  recital  of  the  alleged  forged  instruments  in  the  words  of 
the  complaint],  and  that  the  said  George  Macdonnell  is  a  fugitive  from  justice 
of  Great  Britain,  and  is  now  within  the  territory  of  the  United  States ;  and 
whereas,  pursuant  to  the  provisions  of  the  aforesaid  Acts  of  Congress,  upon  the 

*  In  re  Fergus,  80  Fed,  Rep,  607. 
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application  of  Sir  Edward  Thornton,  accredited  to  the  goremment  of  the  United 
States,  and  £nvoy  Extraordinary  and  Minister  Plenipotentiar}*  of  Her  said  Britan- 
nic Megesty,  made  under  the  tenth  article  of  aforesaid  treaty  for  the  arrest  of  the 
said  George  Macdonuell,  charged  with  the  crimes  of  forgery  and  with  the  utter- 
ance of  forged  paper  as  aforesaid,  a  mandate  was  issued  from  the  Department  of 
State,  on  the  8th  day  of  April  in  the  year  1873,  under  the  seal  of  the  State  De- 
partment, and  signed  by  the  Honorable  Hamilton  Fish,  Secretary  of  State,  and 
directed  to  any  commissioner  specially  appointed  to  execute  the  aforesaid  Acts  of 
Congress. 

Now,  therefore,  we  command  you  forthwith  to  take  and  arrest  the  said  Geoi^ 
Macdonnell  and  bring  him  before  me,  the  said  Commissioner,  in  order  that,  pur- 
suant to  the  direction  of  the  said  mandate,  the  evidence  of  criminality  of  the  said 
George  Macdonnell  may  be  heard  and  considered,  and  if  deemed  sufficient  to  sus- 
tain the  charges  that  the  same  may  be  certified,  together  with  all  the  proceedings, 
to  the  Secretary  of  State,  that  a  warrant  may  issue  for  the  surrender  of  the  said 
George  Macdonnell,  pursuant  to  the  said  treaty. 

Witness  my  hand  and  official  seal  this  twenty-third  day  of  April, 

[ssal]  in  the  year  one  thousand  eight  hundred  and  seventy- three. 

Joseph  Gutman,  Jr., 
United  Stales  Commissiojier,  and  specially  appointed  to  execute 
the  Act  of  Congress  of  A^tgust  12,  1848.^ 


FORM  2. 

In  re  Fergas,  30  Fed.  Rep.  607* 

The  United  States  of  America,  ) 

>  ss. 
Massachusetts  District.         ) 

To  the  Marshal  of  the  District  of  Massachusetts,  or  either  of  his  deputies. 

In  the  name  of  the  President  of  the  United  States  of  America,  these  are  to  com- 
mand yon  forthwith  to  apprehend  George  Fergus,  otherwise  called  George  Mac- 
kenzie Fergus,  late  of  Greenock  in  Scotland,  in  the  kingdom  of  Great  Britain  and 

1  Referring  to  this  warrant.  Judge  Woodruff  said :  **  It  shows  on  its  face 
every  fact  which  is  even  here  claimed  to  be  requisite  to  the  jurisdiction  of  the 
officer,  that  such  jurisdiction  has  been  regularly  and  formally  invoked  for  the 
arrest  of  the  alleged  fugitive,  and  it  declares,  in  terms,  the  special  authority  on 
which  the  proceeding  is  based,  to  wit,  the  treaty,  the  act  of  Congress,  and  the 
appointment  of  the  officer  to  execute  the  law.  It  declares  the  demand  of  the  for- 
eign government,  the  mandate  of  our  own,  and  the  offence  charged.  The  descrip- 
tion of  the  offence  might,  in  my  opinion,  for  nil  purposes  of  insertion  in  the  war- 
rant of  arrest,  have  followed  the  words  of  the  treaty.  The  reference  to  the  treaty 
and  the  act  passed  to  carry  it  into  effect  identifies  the  charge  with  the  treaty 
itself,  and  makes  a  charge  of  the  offence  of  foi^ry  import,  per  se,  a  charge  of  the 
offence  of  forgery  mentioned  in  the  treaty.  That  is  all  that  is  essential  to  jurisdic- 
tion of  the  subject-matter.  It  is  not  necessary  that  the  particulars  required  to  be 
proved,  in  order  to  establish  the  offence  mentioned  in  the  treaty,  should  be  speci- 
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Ireland,  now  of  BostoUi  iu  said  District^  if  he  may  he  found  in  your  District,  he 
being  named  in  a  complaint  made  on  oath  by  Charles  A.  Henderson,  consul  of 
Great  Britain  in  said  Boston,  in  which  said  complaint  the  said  Fergus  is  charged 
with  the  crime  of  feloniously,  unlawfully,  and  wilfully  passing,  uttering,  and  pub- 
lishing as  true  to  the  Union  Bank  of  Scotland,  at  said  Greenock,  a  certain  bill  of 
exchange,  on  which  there  was  a  certain  false,  foiged,  and  counterfeited  endorse- 
ment, he,  the  said  Fergus,  at  the  time  of  passing  said  bill  of  exchange,  well  know- 
ing the  said  endorsement  thereon  to  be  false,  forged,  and  counterfeited,  and  then 
and  there  intending  to  deceive  and  defraud  the  said  Union  Bank  of  Scotland. 
Aud  also  charging  said  Fergus  with  feloniously,  unlawfully,  and  wilfully  forging, 
altering,  and  counterfeiting  a  certain  bill  of  exchange  upon  said  Union  Bank,  with 
intent  to  deceive  and  defraud  the  said  bank,  and  also  charging  said  Fergus  with 
wilfully,  unlawfully,  and  feloniously  forging  and  counterfeiting  an  endorsement 
of  the  name  of  '*  Quintin  Bone  **  upon  a  certain  bill  of  exchange  upon  said  Union 
Bank,  as  is  more  particularly  set  forth  in  said  complaint,  and  bring  before  me,  the 
undersigned,  judge  of  the  district  court  of  the  United  States  for  the  District  of 
Massachusetts,  to  answer  to  said  complaint,  and  that  the  evidence  of  his  crimi- 
nality may  be  heard  and  considered,  and  that  at  such  hearing  such  action  may  be 
taken  in  the  premises  as  law  and  justice  may  require,  and  especially,  if  the  evi- 
dence shall  be  found  sufficient,  that  the  said  Fergus  may  be  surrendered  to  the 
proper  authorities  of  Great  Britain,  in  accordance  with  the  treaties  and  laws  in 
that  behalf  made. 

Hereof  fail  not,  and  make  return  of  the  warrant,  with  your  doings  thereon. 

Given  under  my  hand  and  seal  this  26th  day  of  February,  iu  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  eighty-seven. 

[sral]  Thomas  L.  Nklson, 

U,  S.  District  Judge, 
United   States  of  America,  ) 

?8S. 

District  of  Massachuseits.  ) 

Boston,  Feb.  26,  1887. 

By  virtue  hereof  I  have  this  day  taken  the  body  of  the  within-named  defend- 
ant, and  now  have  him  before  the  court  as  herein  directed. 

W.  M.  H.  Copeland, 

Deputy  U.  S.  Marshall 

fied  in  the  warrant ;  nor  is  it  any  part  of  the  province  of  the  warrant  to  disclose 
the  details  in  order  that  the  prisoner  may  be  notified  of  those  details.  Forgery  is 
the  offence  for  which  the  treaty  provides,  that,  it  being  chai^ged,  the  magistrate 
shall  proceed.  The  warrant,  reciting  other  jurisdictional  facts,  declares  that  *  on 
complaint  to  the  officer,  **  forgery  "  is  charged,  &c.'  If  there  were  no  other  detail 
or  specification,  I  should  hold,  that,  for  all  the  purposes  of  the  warrant  of  arrest, 
this  was  sufficient."  In  re  Macdonnell,  11  Blatchf.  79  ;  April  12,  1873. 
1  No  mandate  was  obtained  in  this  case. 
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FORM  3.  — GOLDSPBING'S  CASE. 

THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA, 

To  the  Mar^uU  of  the  United  States  for  the  SoiUhem  District  of  New  York,  or  hia 
deputies,  or  either  of  them. 

Whereas,  oomplaint  has  been  made  on  oath  nnder  the  treaty  between  the 
United  States  and  Her  Majesty  the  Queen  of  Great  Britain  and  Ireland,  con- 
cluded and  signed  at  Washington,  on  the  9th  day  of  Angust,  1842,  before  me, 
John  A.  Osbom,  Esq.,  one  of  the  Commissioners  appointed  by  the  circuit  court 
of  the  United  States  for  the  Southern  District  of  New  York,  and  also  a  Commis- 
sioner specially  appointed  to  execute  the  Act  of  Congress,  entitled  "  An  Act  for 
giving  effect  to  certain  treaty  stipulations  between  this  and  foreign  governments, 
for  the  apprehension  and  delivery  up  of  certain  offenders,"  approved  August  12, 
1848,  and  the  several  Acts  amendatory  thereof,  that  one  William  Goldspring  did 
heretofore,  and  on  or  about  the  12th  day  of  October  in  the  year  one  thousand  eight 
hundred  and  eighty-nine,  upon  and  on  board  of  the  BiitisK  ship  or  vessel  called  the 
"  Marlborough,*'  then  upon  the  high  seas  and  within  the  jurisdiction  of  Her  said 
Britannic  M(\jesty,  as  to  the  offence  therein  stated,  in  and  upon  Andrew  Roch,  in 
the  peace  of  God  and  Her  said  Majesty  then  and  there  being,  feloniously  make  an 
assault  with  intent,  him,  the  said  Andrew  Roch,  then  and  there  to  kill  and  mur- 
der ;  and  that,  on  the  day  and  at  the  place  and  within  the  jurisdiction  aforesaid, 
he,  the  said  William  Goldspring,  did  then  and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  assault  the  said  Andrew  Roch,  in  the  peace  of  God  and 
Her  said  Majesty  then  and  there  being,  with  a  knife  or  other  deadly  weapon,  with 
intent,  him,  the  said  Andrew  Roch  to  kill  and  murder ;  that  the  said  William 
Goldspring  is  now  within  the  territory  of  the  United  States ;  and  that  the  crime 
of  which  the  said  William  Goldspring  has  so  as  aforesaid  been  guilty,  would 
justify  his  apprehension  and  commitment  for  trial  for  the  said  crime  if  the  same 
had  been  committed  within  the  Southern  District  of  New  fork  or  within  the  juris- 
diction of  the  district  court  of  the  United  States  for  the  Southern  District  of  New 
York; 

Now,  therefore,  we  command  you  forthwith  to  take  him,  the  said  William 
Goldspring,  and  bring  him  before  me,  the  said  Commissioner,  in  order  that  the 
evidence  of  the  criminality  of  him,  the  said  William  Goldspring,  may  be  heard 
and  considered,  and  if  deemed  sufficient  to  sustain  the  chaise,  that  the  same  may 
be  certified,  together  with  a  copy  of  all  the  proceedings,  to  the  Secretary  of  State, 
that  a  warrant  may  issue  for  his  surrender,  pursuant  to  the  said  treaty. 

Witness  my  hand  and  official  seal  this  sixteenth  day  of  October, 

[seal]  in  the  year  1889. 

John  A.  Ohborn, 
United  States  Commissioner,  and  Commissioner  duly  appointed 
under  Chapter  66,  United  States  Revised  Statutes^ 

1  No  mandate  was  Issued  in  this  case.  The  case  was  never  before  the  courts 
on  habeas  corpus,  but  the  warrant  is  clearly  sufficient. 
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CHAPTER  XIV. 

EVIDENCE. 

1.    Docvmevtary  Proof  %. 

\  809.  Qaesttons  paonliar  to  Bactradition.  —  The  arrest  and 
detention  of  the  fugitive  for  examination  having  been  con- 
sideredy  the  next  topic  is  that  of  evidence.  Under  this 
head  the  first  question  to  be  treated  is  that  of  the  admission 
of  documentary  evidence,  and  the  proof  of  its  authenticity. 
The  examination  of  witnesses  who  appear  to  testify  in  person 
as  to  facts  within  their  knowledge  presents  no  difiiculty  and 
will  briefly  be  referred  to  hereafter.  But  the  questions  which 
arise  as  to  the  admission  of  documentary  evidence  are  pecu- 
liar to  the  subject  of  extradition  and  demand  special  con- 
sideration. It  was  held  in  the  case  of  Farez,^  that  where 
depositions  are  produced,  duly  authenticated  under  the  acts 
of  Congress,  their  effect  is  the  same  as  if  the  witnesses  had 
been  examined  in  person  before  the  commissioner.  Hence 
it  was  held  that  it  was  unnecessary,  before  the  introduction 
of  other  evidence  on  a  charge  of  forgery,  to  produce  the 
forged  documents,  which,  as  it  appeared,  were  before  the  de- 
ponents in  Switzerland  when  their  evidence  was  taken,  and 
as  to  which  they  testified  in  their  depositions.  To  the  same 
effect  is  the  decision  of  Judge  Lowell  in  the  case  of  Dugau.^ 
Although  it  was  laid  down  by  Judge  Shipman,  with  the  con- 
currence of  Judge  Blatchford,  in  the  case  of  Henrich,^  as  a 
rule  to  be  followed  in  the  authentication  of  documents,  that 
"each  piece  of  the  documentary  evidence  offered  by  the 
agents  of  the  foreign  government  in  support  of  the  charge  of 
criminality,  should  be  accompanied  by  a  certificate  of  the 

1  1%  re  Farez,  7  Blatchf.  845.  *  Inre  Dngao,  2  Lowell,  867. 

s  6  Blatcht  414. 
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principal  diplomatic  or  consular  officer  of  the  United  States, 
resident  in  the  foreign  country  from  which  the  fugitive  shall 
have  escaped,"  such  particularity  has  not  been  required  by 
the  courts.  Thus  in  the  case  of  Farez  ^  it  was  objected  that 
each  of  the  papers  should  have  been  separately  certified. 
Judge  Blatchf ord  overruled  the  objection,  saying :  "  I  think 
that  these  papers  form  substantially  one  proceeding  and  one 
document.  .  .  .  All  of  them  are  proceedings  before  the  same 
magistrate  in  the  same  tribunal  and  relate  to  the  same  trans- 
action,  and  I  think  they  are  all  properly  certified  as  one 
paper,  and  were  properly  admitted  in  evidence."  In  the 
case  of  Dugau,^  Judge  Lowell  held  that  one  certificate  to 
several  depositions,  not  designating  them  particularly,  but 
referring  to  them  all  together,  was  good.  In  several  of  the 
certificates  mentioned  in  this  chapter  the  papers  certified  are 
specifically  designated,  which  removes  all  doubt  and  affords 
an  excellent  example. 

§  810.  Early  Practica.  —  The  first  provision  for  the  admis- 
sion of  documentary  evidence  under  the  treaties  of  extradi- 
tion was  made  by  the  act  of  August  12,  1848.  Prior  to  that 
time  documentary  evidence  authenticated  by  oral  proof  was 
sometimes  admitted  and  sometimes  rejected  by  examining 
magistrates.  Thus  in  the  case  of  William  Burgess,  sur- 
rendered to  Great  Britain  in  1844  on  a  charge  of  forgery,  the 
commissioner,  George  Ticknor  Curtis,  certified  that  he  had 
considered  the  charge  "  upon  the  oaths  of  credible  witnesses 
and  other  competent  proof  adduced  by  the  said  complainant." 
The  complainant  was  a  British  police  officer,  who  produced 
copies  of  two  foreign  afiidavita,  which  were  the  "  other  com- 
petent proofs  "  referred  to  by  Mr.  Curtis,  and  testified  as  to 
their  authenticity.*  In  the  case  of  Warr,  in  September, 
1845,^  the  commissioner  refused  to  admit  copies  of  affidavits 
taken  before  the  mayor  of  Bridgeport,  England,  although 
they  were  produced  by  the  complainant,  a  British  police 
officer,  who  swore  that  he  knew  the  mayor  of  Bridgeport, 

1  7  Blatchf.  845.  >  2  Lowell,  367. 

*  Sir  W.  Pakenham  to  Mr.  Calhoun,  Nov.  12,  1844;  M3S.  Notes,  Br.  Leg. 

*  8  N.  Y.  Ug.  Obs.  846. 
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Samuel  Bennett,  and  was  present  and  saw  the  depositions  of 
three  persons,  who  were  named,  taken  by  him,  and  had 
heard  those  persons  depose  to  what  was  stated  in  the  copies ; 
that  he  had  compared  the  copies  with  the  originals,  they  be- 
ing made  at  the  time  the  originals  were  taken ;  and  that  he 
saw  the  mayor  certify  such  copies  under  his  seal,  when  they 
were  immediately  delivered  to  him  with  a  warrant  for  Warr, 
issued  by  Bennett  as  justice  of  the  peace.  The  day  and 
month  when  the  originals  were  taken  were  not  stated  in  the 
jurat,  and  the  copies  were  certified  to  be  true  under  the  hand 
and  seal  of  ^^  Samuel  Bennett,  Mayor." 

§  311.  Act  of  184a — The  act  of  1848  sanctioned  the  ad- 
mission of  documentary  evidence.  By  the  second  section  of 
that  act  it  was  provided  that  copies  of  the  depositions  upon 
which  a  warrant  of  arrest  in  the  foreign  country  may  have 
been  granted,  certified  under  the  hand  of  the  person  or 
persons  issuing  such  warrant,  and  attested  upon  the  oath  of 
the  party  producing  them  to  be  true  copies  of  the  original 
depositions,  might  be  received  in  evidence  of  the  criminality 
of  the  person  apprehended.  The  records  of  the  debates  in 
Congress  disclose  that  this  clause  provoked  no  discussion. 
It  was,  however,  soon  discovered  that  its  provisions  were 
too  narrow,^  and  this  led  to  the  enactment  of  the  law  of 
June  22,  1860. 

§  312.  Act  of  1860.  —  The  immediate  cause  of  the  adop- 
tion of  this  statute  was  the  discharge  by  a  judge  in  Kentucky 
of  a  person  brought  before  him  for  examination  on  a  charge 
of  forgery  committed  in  Prussia,  on  the  ground  of  the  incom- 
petency of  the  documentary  evidence.  ITiis  evidence  con- 
sisted of  copies  of  depositions  on  which  a  warrant  of  arrest 
was  issued  in  Prussia;  but  the  copies  were  certified  im- 
der  the  seal  of  the  court  and  not  by  the  judge  who  issued 
the  warrant.  They  were  also  held  to  be  insufficient  on  the 
ground  that,  instead  of  being  attested  upon  the  oath  of  the 
party  producing  them  to  be  true  copies  of  the  original  deposi- 

^  In  re  Kaine,  14  How.  108;  Ex  parte  Kaine,  8  Blatchf.  1;  Matter  of  Heil- 
bronn,  12  K.  Y.  h^.  Obs.  65.  It  was  held  in  Ex  parte  Ross,  2  Bond,  252,  that 
the  act  of  1860  did  not  repeal  the  2nd  section  of  the  act  of  1848. 
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HoDBj  thej  were  authentioated  by  the  secretary  of  the 
can  legation  at  Berlin,  who  certified  the  signature  of  the 
Prussian  secretary  of  state,  who  in  turn  had  certified  the 
competency  of  the  other  Prussian  officials  concerned.  Baron 
Oerolt,  the  Prussian  minister,  on  April  7, 1860,^  brought  the 
case  to  the  attention  of  the  Department  of  State,  saying  that 
the  Prussian  courts  could  not  conform  to  the  act  of  1848, 
since  another  method  of  authenticating  documentary  proof 
was  there  prescribed,  and  asking  whether  the  act  could  not 
be  modified.  The  matter  was  at  once  brought  to  the  atten- 
tion of  Congress,  and  the  act  of  1860  was  passed.  The  pro- 
visions of  that  act  were  as  follows :  — 

*^That  in  all  cases  where  any  depositions,,  warrants,  or  other 
papers,  or  copies  thereof,  shall  be  offered  in  evidence  upon  the 
hearing  of  an  extradition  case  under  the  second  section  of  the  act 
entitled  *An  act  for  giving  effect  to  certain  treaty  stipulations 
between  this  and  foreign  governments  for  the  apprehension  and 
delivery  up  of  certain  offenders,'  approved  August,  twelfth,  eighteen 
hundred  and  forty-eight,  such  depositions,  warrants,  and  other 
papers,  or  copies  thereof  shall  be  admitted  and  received  for  the 
purposes  mentioned  in  the  said  section,  if  they  shall  be  properly 
and  legally  authenticated,  so  as  to  entitle  them  to  be  received  for 
similar  purposes  by  the  tribunals  of  the  foreign  country  from  which 
the  accused  party  shall  have  escaped,  and  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of  the  United  States  resi- 
dent in  such  foreign  country  shall  be  proof  that  any  paper  or  other 

I  MSS.  Notesi  Prass.  Leg.,  rol.  2.  *<  The  oonrtg  in  Pnuaia,  and  in  other  states 
of  Germany,  cannot  in  any  way  eonform  themRelyes  to  the  faraialitiig  of  proofs  in 
the  manner  indicated,  becanae  their  legislative  enactments  preacribe  another 
mode  in  relation  to  documentary  proofs.  All  copies  of  documents  for  judicial  use 
must  be  legalized  by  the  clerk  of  the  court,  who  is  the  depositary  of  its  archiyea, 
and  whose  signature  is  legalized  by  the  President  of  the  same  court ;  the  signature 
of  the  latter  is  legalized  by  the  superior  court  of  justice,  then  by  the  Minister  of 
Justice,  and  finally  by  the  Minister  for  Foreign  Affairs  in  order  that  the  document 
may  be  used  in  foreign  countries  after  having  been  legalized  by  the  diplomatic 
or  consular  representative  of  the  country  for  which  the  document  is  destined.  A 
document  legalized  in  this  manner  by  the  judicial  authorities,  and  by  the  gOT* 
emment  of  Prussia,  or  of  any  other  of  the  German  states,  oonstitntes  the  highest 
enridence  of  its  authenticity,  and  shuts  out  any  personal  oath  '  that  this  docu- 
ment is  an  eiact  copy  of  the  originaL'  *'  Baron  Gerolt  to  Mr.  Cass,  April  7, 
1889. 
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docoment  bo  offered  is  anthenticated  in  the  manner  required  by 
this  act."^ 

§  813.  ReTiBion  of  1874.  —  The  law  remained  thua  until 
the  revision  of  the  atatutea  of  the  United  States,  approved 
June  22y  1874.  By  section  5596  of  this  revision  it  was  pro*- 
vided  that  all  acts  of  Congress  passed  prior  to  the  1st  of 
December,  ISTS,  any  portion  of  which  T^as  embraced  in  any 
section  of  the  revision,  were  repealed,  and  that  the  section 
applicable  thereto  should  be  in  force  in  lieu  of  the  act  so 
repealed.  Section  6271  of  the  revision  contained  the  follow- 
ing provisions: — l 

^^  Sect.  5271.  In  every  case  of  oomplaint,  and  of  a  hearing 
upon  the  return  of  the  warrant  of  arrest,  copies  of  the  depositions 

^  The  debate  on  this  act  was  as  follows :  June  7,  1860,  Mr.  Bayard  (Senator) 
said  the  oommittee  on  the  jttdidaiy  had  instmcted  him  to  report  a  bill  (Sen.  497)  to 
which  he  thooght  there  could  be  no  objection.  It  was  dnfied  on  the  application 
of  the  Prossian  minister,  in  order  to  remove  a  defect  in  the  law  respecting  the 
execation  of  extradition  treaties.  The  bUl  was  read  a  second  time  and  considered 
in  the  committee  of  the  whole. 

Mr.  Bayard  said  that  a  case  had  occurred  in  Kentucky  in  which  the  prisoner 
was  discharged  on  the  mere  form  of  the  authentioation  of  ptpen.  The  Pmssian 
minister  had  made  an  appeal  to  the  Secretary  of  State,  that  it  was  impossible  to 
proceed  under  our  modes  of  authenticatiou.  '*  It  will  be  impossible,"  said  Mr. 
Bayard,  "  for  foreign  governments  having  difTerent  institutions  from  our  own,  to 
adhere  to  our  forms  of  authentication  exactly.  The  bill  only  provides  that,  wheie 
our  own  officer  shall  certify  that  the  mode  of  authentication  is  the  same  that  is 
adopted  in  the  foreign  country,  it  shall  be  received  in  evidence." 

Mr.  Seward  inquired  whether  the  bill  was  reciprocal,  and  whether  it  required 
tiiat  papers  authenticated  according  to  our  laws  should  be  received  in  Prussia. 

Mr.  Bayard  said:  '*  We  have  only  to  carry  out  our  law  in  aooordanoe  with  the 
treaty.  There  can  be  no  complaint  on  our  part  that  our  forms  are  not  adopted. 
Our  law  is  different  This  bill  is  to  amend  the  law  to  carry  the  treaty  into  effect, 
not  the  treaty  itself." 

Mr.  Seward  asked !     *•  VHiat  effect  in  given  to  these  papers  T" 

Mr.  Bayard  said :  "None  but  this :  that  they  are  to  be  according  to  the  forms 
of  law.  ...  It  gives  no  ftirther  authenticity  to  the  act  It  is  to  obviate  the 
difficulty  in  the  mode  of  authentication." 

The  bill  was  passed.  June  8,  1860,  it  was  received  in  the  House,  snd  on 
June  21,  1880,  was  taken  up. 

Mr.  Maynard  moved  to  commit  it  to  the  Committee  on  Foreign  Affairs ;  but, 
afterwards  having  been  told  by  the  chairman  of  the  committee  that  he  had  per- 
sonally examined  the  bill  and  thought  it  ouj^t  to  pass,  withdrew  his  opposition, 
and  the  bill  was  passed. 
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upon  which  an  original  warrant  in  any  foreign  coantiy  may  have 
been  granted,  certified  under  the  hand  of  the  person  issuing  such 
warrant,  and  attested  upon  the  oath  of  the  party  producing  them 
to  be  true  copies  of  the  original  depositions,  may  be  received  in 
evidence  of  the  criminality  of  the  person  so  apprehended,  if  they 
are  authenticated  in  such  manner  as  would  entitle  them  to  be  re- 
ceived for  similar  purposes  by  the  tiibunals  of  the  foreign  country 
ftom  which  the  accused  party  escaped.  The  certificate  of  the  prin- 
cipal diplomatic  or  consular  ofilcer  of  the  United  States  resident  in 
such  foreign  country  shall  be  proof  that  any  paper  or  other  docu- 
ment so  offered  is  authenticated  in  the  manner  required  by  this 
section." 

The  effect  of  this  enactment  was  considered  in  the  case  of 
Stupp,^  before  Judge  Blatchford,  on  habeas  corptis.  It  is  ob- 
vious from  the  language  of  the  section  that  it  was  the  result 
of  an  unsuccessful  attempt  to  combine  the  provisions  of  the 
statutes  of  1848  and  1860.  Instead  of  accomplishing  that  end, 
the  section  merely  imposed  an  additional  requirement  in  re- 
gard to  the  authentication  of  the  single  species  of  evidence 
included  in  the  act  of  1848,  namely,  copies  of  the  depositions 
on  which  a  warrant  of  arrest  may  have  been  issued  in  the 
foreign  country.  In  the  case  of  Stupp  there  were  offered  in 
evidence  eighty-six  documents,  all  of  which  purported  to  be 
copies  taken  from  the  records  of  the  clerk's  office  of  the  tri- 
bunal of  first  instance  in  Brussels.  It  appeared  that  a  war- 
rant of  arrest  was  issued  by  that  tribunal  April  27,  1872,  but 
the  copies  alcove  mentioned  were  not  offered  in  evidence  as 
copies  of  depositions  on  which  the  warrant  was  granted ;  nor 
were  they  certified  under  the  hand  of  any  person  to  be  such 
copies,  nor  attested  upon  the  oath  of  any  person  to  be  sa 
Each  one  of  the  papers  bore  a  certificate  of  the  minister  resi- 
dent of  the  United  States  in  Belgium,  to  the  effect  that  such 
paper  was  '^  legally  and  properly  authenticated  so  as  to  enti- 
tle it  to  be  received  in  evidence  in  support  of  the  criminal 
charges  mentioned  therein,  and  for  similar  purposes  men- 
tioned in  the  second  section  of  the  act  of  Congress  entitled 
^  An  act  for  giving  effect  to  certain  treaty  stipulations  be- 

1  In  re  Stupp,  12  Blatchf.  501. 
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tween  this  and  foreign  goyemments,  for  the  apprehension 
and  delivery  up  of  certain  offenders. ' ''  Judge  Blatchf ord 
observed  that  this  authentication  did  not  comply  either  with 
the  second  section  of  the  act  of  1848  or  with  section  5271  of 
the  revision,  and  that  the  papers  must  be  regarded  as  having 
been  offered  in  evidence  imder  the  act  of  1860.  This  raised 
the  question  whether  the  act  of  1860  was  repealed  by  section 
5271  of  the  revision.  Judge  Blatchford  held  that  it  was  not, 
and  that  the  certificate,  although  in  some  respects  inaccurate 
and  informal,  substantially  complied  with  the  provisions  of 
the  act.  At  the  same  time,  however,  he  expressed  the 
opinion  that  section  5271  was  inadvertently  adopted,  and  sug- 
gested that  it  should  be  amended. 

§  814.  Act  of  1876.  —  It  is  unnecessary  to  review  the  argu- 
ments by  which  Judge  Blatchford  arrived  at  the  conclusion 
that  notwithstanding  section  5271  of  the  revision  of  1874, 
the  act  of  1860  was  still  in  force.  In  1876  Congress 
adopted  his  suggestion  that  the  law  should  be  amended.  On 
the  19th  of  June  in  that  year  an  act  was  approved,  which 
provided  that  section  5271  should  be  amended  so  as  to  read 
as  follows:  — 

^'  In  every  case  of  complaint  and  of  a  hearing  upon  the  return 
of  the  warrant  of  arrest,  any  depositions,  warrants,  or  other  papers 
offered  in  evidence,  shall  be  admitted  and  received  for  the  purpose 
of  such  hearing  if  they  shall  be  properly  and  legally  authenticated 
so  as  to  entitle  them  to  be  received  as  evidence  of  the  criminality 
of  the  person  so  apprehended,  by  the  tribunals  of  the  foreign  coun- 
try fh>m  which  the  accused  party  shall  have  escaped,  and  copies  of 
any  such  depositions,  warrants,  or  other  papers,  shall,  if  authenti- 
cated according  to  the  law  of  such  foreign  country,  be  in  like 
manner  received  as  evidence ;  and  the  certificate  of  the  principal 
diplomatic  or  consular  ofiioer  of  the  United  States  resident  in  such 
foreign  country,  shall  be  proof  that  any  such  deposition,  warrant, 
or  other  paper,  or  copy  thereof,  is  authenticated  in  the  manner 
required  by  this  section."^ 

^  The  foUowixig  is  the  history  of  the  Act  of  1876  ;  On  Wednesdaj,  March  1, 
1876,  Mr.  Knott,  by  umuiimoae  consent,  introdnced  in  the  House  a  bill  (H.  B., 
No.  2484)  to  correct  an  error  in  section  5271  of  the  Beyised  Statutes  of  the  United 
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These  provisionfl  were  embodied  in  section  5271  of  the  Re- 
vised Statutes,  1878. 
The  effect  of  the  act  of  1876  was  considered  in  the  case 

Stetes  ;  which  was  read  a  firat  and  second  time,  xefeired  to  the  Conuoittee  on  the 
Judiciary,  and  ordered  to  be  printed. 

On  Tborsday,  March  9,  1876,  Mr.  Knott  reported  back  the  bill  with  an 
amendment.  The  bill,  which  was  read,  provided  that  section  5271  of  the  Sensed 
Statutes  be  amended  so  as  to  read  as  follows :  — 

"  In  every  case  of  complaint  and  of  a  hearing  upon  the  return  of  the  warrant 
of  arrest,  any  depositions,  warrants,  or  other  papers,  or  copies  thereof,  offered  in 
evidence,  shall  be  admitted  and  received  for  the  purposes  of  such  heanng  if  they 
shall  be  properly  and  legally  authenticated  so  as  to  entitle  them  to  be  received  as 
evidence  of  the  criminality  of  the  person  so  apprehended,  by  the  tribunals  of  the 
foreign  country  from  which  the  accused  party  shall  have  escaped ;  and  the  certili- 
oate  of  the  principal  diplomatic  or  consular  officer  of  the  United  States  resident 
in  such  foreign  country  shall  be  proof  that  any  such  deposition,  warrant,  or  other 
paper,  or  copy  thereof,  is  authenticated  in  the  manner  required  of  this  section." 

The  amendment  proposed  by  the  Committee  on  the  Judiciary  was  as  follows :  — 

**  In  line  16  strike  out  the  word  'of*  and  insert  in  lieu  thereof  the  word  '  by,' 
so  that  it  will  read  '  authenticated  in  the  manner  required  by  this  section.' " 

Mr.  Knott,  in  explanation  of  this  bill,  stated  that  section  5271  of  the  Revised 
Statutes  provided  that  only  copies  of  depositions  and  other  papers  could  be  re- 
ceived in  evidence ;  the  provision  as  it  stood  in  the  law,  that  originals  should  be 
received,  having  been,  by  some  oversight,  omitted.  This  bill  aimed  simply  to 
make  the  law  what  it  was  formerly,  in  order  that  original  papers  as  well  as  copies 
might  be  received  in  evidence. 

Mr.  Conger  inquired  whether  the  object  of  the  bill  would  not  be  attained  by 
providing  that  the  certificate  of  the  consul  or  minister  should  be  "prima  fade 
evidence  "  instead  of  "  proof  "  of  the  proper  authentication  of  any  paper. 

Mr.  Knott  answered  that  the  object  of  this  bill  was  not  to  prescribe  at  all  what 
should  be  proof^  but  simply  to  prescribe  what  might  be  received  in  evidence, — to 
make  originals  as  well  as  copies  of  any  papers  receivable  in  evidence,  thus  correct- 
ing the  omission  in  the  Revised  Statutes. 

Mr.  Wood,  of  New  York,  inquired  whether  any  difficulty  had  been  experienced 
by  the  State  Department  in  consequence  of  this  matter  standing  as  it  did  in  the 
Bevised  Statutes. 

Mr.  Knott  replied  that  a  difficulty  had  arisen  ;  a  case  having  occurred  where 
originals  were  presented,  and  were  not  allowed  to  be  used  in  evidence.  Henoe 
the  importance  of  immediate  favorable  action  on  the  bill. 

The  amendment  proposed  by  the  Committee  was  then  adopted  and  the  bill 
passed. 

On  March  10,  1876,  the  bill  was  received  by  the  Senate  from  the  House  of 
Bepreaentatives,  read  twice  by  its  title,  and  referred  to  the  Committee  on  the 
Judiciary.  On  April  6, 1876,  Mr.  Thurman,  from  the  Committee  on  the  Judiciary 
of  the  Senate,  reported  it  with  sundry  amendments  and  recommended  its  passage. 
He  stated  that  be  was  advised  that  the  State  Department  was  very  much  em- 
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of  Fowler.^  This  case  came  before  Judge  Blatchford  in  1880, 
on  habecM  earpuSy  the  petitioner  having  been  committed  by 
John  A.  Osbom,  an  extradition  commissioner,  on  charges 
of  forgery  and  the  utterance  of  forged  paper,  consisting  of 
certain  checks  or  bank  drafts,  in  Bradford,  England. 

In  the  examination  before  the  commissioner  certain  docu- 
mentary evidence  was  offered  by  the  prosecution,  and  ad- 
mitted under  the  objection  of  the  relator,  as  follows:  — 

1.  A  COPT  of  an  information  and  complaint  sworn  to  be- 
fore a  Mr.  Holden,  a  justice  of  the  peace  in  England,  and 
charging  the  offences  above  stated.  This  was  certified  by 
the  justice  to  be  a  true  copy  of  the  original  information. 
On  the  back  of  the  copy  was  a  certificate  by  Godfrey  Lushing- 
ton,  assistant  Under-Secretary  of  State  for  the  Home  Depart- 
ment, certifying  that  the  signature  of  the  justice  was  that  of 
a  magistrate  in  England  having  authority  to  take  the  infor- 
mation, and  that  the  information  ^'so  verified  by  a  magis- 
trate, when  the  same  was  taken  and  authenticated  by  a 
minister  of  state,  and  sealed  with  his  official  seal,  would  be 
received  as  evidence  of  the  criminality  of  a  fugitive  criminal 
from  the  United  States  charged  before  a  tribunal  in  Oreat 
Britain  with  an  extradition  crime  under  the   extradition 

barrassed  for  want  of  this  legislation,  and  that  the  passage  of  the  bill  at  as  early 
a  day  as  possible  was  necessary. 

By  unanimous  consent  the  bill  was  considered  as  in  committee  of  the  whole. 
The  two  amendments  proposed  by  the  Committee  on  the  Judiciary  were  as 
follows :  — 

(1)  In  line  7,  strike  out  the  words  "  or  copies  thereof." 

(2)  In  line  12,  after  the  word  "escaped/*  insert  "And  copies  of  any  sach 
depositions,  warrants,  or  other  papers  shall,  if  authenticated  according  to  the  law 
of  such  foreign  country,  be  in  like  manner  received  as  evidence.** 

These  amendments  having  been  agreed  to,  the  bill  was  read  a  third  time  and 
passed.    Its  title  was  amended  so  as  to  read  :  — 

"A  bill  to  amend  section  5271  of  the  Revised  Statutes  of  the  United  States 
relating  to  extradition." 

On  April  7,  1876,  this  bill,  with  the  Senate  amendments,  was  referred  to  the 
Committee  on  the  Judiciary  of  the  House. 

On  June  8,  1876,  Mr.  Knott  reported  back  the  bill  with  the  recommendation 
that  the  Senate  amendments  be  concurred  in. 

They  were  accordingly  concurred  in.  On  June  20,  1876,  a  message  of  the 
President  stating  that  he  had  approved  this  bill  was  communioated  to  the  House. 

1  In  re  Fowler,  4  Fed.  Rep.  803. 
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treaty  as  existing  between  that  country  and  the  United 
States. "  The  signature  of  Godfrey  Lushington  was  certified 
by  T.  V.  Lister,  assistant  Under-Secretary  of  State,  under  the 
seal  of  the  Foreign  Office ;  and  following  this  was  a  certificate 
of  J.  R.  Lowell,  the  minister  of  the  United  States  in  London, 
that  Lister's  signature  was  the  handwriting  of  T.  Y.  Lister, 
^  one  of  the  assistant  Under-Secretaries  of  State  for  Foreign 
Affairs,  and  that  the  annexed  documents  are  authenticated 
in  the  manner  required  by  the  statutes  of  the  United  States. " 
There  was  also  a  copy  of  a  warrant  issued  by  a  justice  of  the 
peace  at  Bradford  for  Fowler's  arrest  This  copy  was  certi- 
fied  in  the  same  manner  as  that  above  described,  except  that 
Sir  Julian  Pauncefote  appeared  as  the  assistant  Under-Secre- 
tary certifying  for  the  Foreign  Office. 

2.  Two  ORIGINAL  depositions  signed  and  sworn  to  before  a 
Mr.  Pollard,  a  justice  of  the  peace  at  Bradford,  in  relation  to 
the  offences  charged.  These  originals  were  certified  in  the 
same  maimer  mutatis  mtUandis  as  the  copies  of  the  informa- 
tion and  warrant  Proceeding  to  consider  the  admissibility 
of  this  evidence,  Judge  Blatchford  quoted  the  second  section 
of  the  act  of  August  12,  1848,^  upon  which  he  commented 
as  follows:  — 

^^  This  was  a  narrow  provision.  It  allowed  in  evidence  here, 
not  any  original  depositions  on  which  a  warrant  abroad  issaed,  not 
any  original  depositions  used  abroad  on  the  hearing  of  the  charge 
after  an  arrest  under  the  warrant,  not  any  copies  of  the  latter 
depositions,  not  such  original  warrant,  not  a  copy  of  it,  not  any 
other  original  paper,  or  a  copy  thereof,  bnt  only  copies  of  tfa« 
depositions  abroad  on  which  the  warrant  abroad  issued,  and  then 
it  required  such  copies  to  be  certified  in  a  particular  way,  and  to 
be  attested  by  a  particnlar  oath.*' 

He  then  quoted  the  act  of  June  22,  1860,^  and  said  that  it 
was  held  by  the  court  in  which  he  was  sitting,  in  the  case  of 
Henrich,'  ^^that  the  act  of  1860  enlarged  the  class  of  docu- 
mentary evidence  which  might  be  adduced  in  support  of  the 

1  9  Stat,  at  L.  802.  >  12  Stat  at  L.  84. 

*  Inre  Henrtch,  5  Blatchf.  414. 
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charge  of  criminality,  by  providing  for  the  admission  of  any 
depositions,  warrants,  or  other  papers,  or  copies  of  the  same, 
authenticated  as  specified  in  the  act  of  1860."  Then,  said 
Judge  Blatchford,  came  section  5271  of  the  revision  of  1874, 
and  in  the  case  of  Stupp,^  before  the  same  court  in  1875, — 

*'  it  was  held  that  section  5271  was  in  force  in  lieu  of  the  act  of 
1848,  in  regard  to  copies  of  the  depositions  on  which  an  original 
warrant  of  arrest  was  granted  abroad,  but  that  the  act  of  1860  was 
still  in  force,  after  the  enactment  of  the  Revised  Statutes,  in  regard 
to  the  admission  in  evidence  of  all  depositions,  warrants,  and  other 
papers,  or  copies  thereof,  except  the  copies  mentioned  in  section 
5271.  In  consequence  of  a  suggestion  made  in  the  case  of  Stupp 
that  section  5271  had  changed  the  law  in  regard  to  copies  of  the 
depositions  on  which  an  original  warrant  was  issued  abroad,  instead 
of  re-enacting  it ;  and  that  the  act  of  1860  had  not  been  re-enacted 
in  the  Revised  Statutes,  the  act  of  June  19,  1876,'  was  passed.*' 

Judge  Blatchford  then  quoted  that  act,  and,  after  observing 
that  the  provisions  of  section  5271,  as  thus  amended,  did  not 
appear  to  have  been  construed  in  any  adjudged  case,  said: 
"The  section  provides  for  two  classes  of  documentary  evi« 
dence  —  FirBtj  ^depositions,  warrants,  or  other  papers, *  which 
means  original  depositions,  original  warrants,  and  original 
other  papers,  —  the  depositions,  warrants,  and  papers  them- 
selves, and  not  copies  of  them;  secandj  copies  of  'any  such 
depositions,  warrants,  or  other  papers. ' "  As  to  the  origi- 
nals, he  held  that  they  must  be  documents  which  would  be 
received  as  evidence  of  the  criminality  of  the  accused  in  the 
foreign  country,  in  an  inquiry  in  such  country  as  to  the  of- 
fence there  committed,  and  that  they  must  be  authenticated 
in  such  manner  as  would  entitle  them  to  be  received  in  evi- 
dence there  for  that  purpose.  The  copies  must  be  copies  of 
such  documents,  and  must  be  ^^authenticated  according  to 
the  law  of  such  foreign  country."  The  originals  must  be 
satisfactorily  identified,  and  the  copies  must  be  proved  as 
true  copies.  In  regard  to  the  authentication  by  Mr.  Lowell, 
Judge  Blatchford  said :  — 

^  Inre  Stopp,  IS  Blatchf.  501 ;  Supra^  {  818. 
^s     <  19  Stot.  at  L.  507. 


476  EXTRADITION. 

**  The  certificate  of  Mr.  Lowell  in  this  case  cannot  be  held  to  be 
in  compliance  with  the  statute.  It  certifies  that  the  documents  *  are 
authenticated  in  the  manner  required  by  the  statute  of  the  United 
States.'  It  ought  to  certify,  in  respect  to  the  original  depositions 
offered,  that  they  are  properly  and  legally  authenticated,  so  as  to 
entitle  them  to  be  received  as  evidence  of  the  criminality  of  the 
person  apprehended  by  the  tribunals  of  Great  Britain ;  and  it  ought 
to  certify,  in  respect  to  the  copies  offered,  that  the  originals  of 
which  they  are  copies  wonld  be  received  as  such  evidence,  and  that 
such  copies  are  authenticated  according  to  the  law  of  Great  Britain. 
Not  only  is  the  certificate  of  Mr.  Lowell  thus  defective,  but  it  clearly 
appears,  from  the  authentications  to  which  his  certificates  are  ap- 
pended, that  the  documents  are  not  authenticated  in  the  manner 
required  by  the  statute  of  the  United  States.  In  each  of  the  three 
certificates  of  Mr.  Lushington  he  certifies  that  the  document  *  would 
be  received  as  evidence  of  the  criminality  of  a  fugitive  criminal 
from  the  United  States  charged  before  a  tribunal  in  Great  Britain 
with  an  extradition  crime  under  the  extradition  treaty  as  existing 
between  that  country  and  the  United  States.*  The  document  must 
appear  to  be  one  which  would  be  received  as  evidence  of  the  crimi- 
nality of  Fowler,  in  respect  to  this  offence,  by  the  tribunals  of  Great 
Britain,  if  the  inquiry  were  going  on  there  in  respect  to  the  offence 
as  committed  there,  and  not  a  document  which  would  be  received 
by  the  tribunals  of  Great  Britain  as  evidence  of  the  criminality  of 
a  fugitive  criminal  from  the  United  States  charged  before  one  of 
such  tribunals  with  an  extradition  crime  committed  in  the  United 
States.'' 

Judge  Blatchford  then  set  out  forms  of  authentication  to  meet 
the  requirements  of  the  act  These  forms  are  printed  in  the 
report  of  the  case.  In  accordance  with  the  views  he  had  ex- 
pressed he  held  that  neither  the  depositions  nor  the  copies  of 
the  information  and  warrant  were  admissible  in  evidence  by 
virtue  of  the  certificates  accompanying  thenu  In  regard  to 
the  copy  information,  Mr.  Dobson,  a  detective  officer  attached 
to  the  Bradford  police,  who  came  to  the  United  States  to  take 
Fowler  back  to  England,  testified  that  it  was  a  copy  of  the 
original  information ;  that  he  saw  the  original  and  was  pres* 
ent  when  it  was  made,  and  saw  Jowett,  the  informant,  sign 
it  in  the  presence  of  Holden ;  that  Holden  was  a  justice  of  the 
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peace  at  Bradford,  and  acting  as  snch ;  and  that  the  signature 
to  the  copy  was  the  signature  of  Holden.  Mr.  Dobson  also 
testified  that  the  copy  warrant  was  a  copy  of  the  original 
warrant;  that  he  was  present  when  the  original  was  signed, 
and  that  it  was  issued  by  a  justice  of  the  peace  at  Bradford, 
and  that  he  had  the  original  in  his  possession.  But  there 
was  no  eyidence  that  the  authentication  of  the  copies  was  ac* 
cording  to  the  law  of  Great  Britain.  The  relator  objected 
before  the  commissioner  to  the  admission  in  evidence  of  the 
copies,  but  they  were  admitted  on  the  evidence  of  Mr.  Dobson* 
Judge  Blatchford  held  that  they  were  not  competent  evi- 
dence. He  said,  however,  that  a  different  case  existed  as  to 
the  depositions  of  Jowett  and  Hustler.  The  originals  were 
offered.  Mr.  Dobson  testified  that  W.  Pollard,  before  whom 
they  were  sworn  and  taken,  was  a  justice  of  the  peace  for 
Bradford ;  that  he,  Dobson,  was  present  when  the  depositions 
were  taken;  that  they  were  the  originals;  that  they  were 
sworn  to  by  Jowett  and  Hustler  severally;  that  two  checks 
were  produced  to  Jowett  at  the  time,  to  which  he  referred  in 
his  deposition,  as  originals  (the  witness  producing  copies  of 
them,  compared  by  himself,  which  were  part  of  the  case); 
and  that  the  indorsements  were  on  the  checks  when  they 
were  presented  to  Jowett  in  court  Mr.  Dobson  also  testified 
that  he  had  been  attached  for  twelve  years  to  the  police  force 
of  Bradford ;  that  he  was  familiar  with  the  ordinary  course 
of  criminal  procedure  in  England  for  the  apprehension  of 
offenders;  that  the  said  depositions  would  be  used  and  re- 
ceived in  evidence  before  the  magistrates  at  Bradford,  in  the 
same  way  as  they  were  sought  to  be  introduced  in  the  United 
States,  after  the  arrest ;  that  the  magistrate  in  England  took 
written  depositions  of  the  complainant  and  witnesses  in  the 
presence  of  the  accused,  who  had  no  counsel,  but  was  allowed 
to  question  the  witnesses  if  he  felt  disposed;  that  such  depo- 
sitions were  taken  in  writing,  and  admitted  and  made  part  of 
the  procedure ;  that  he,  Dobson,  had  often  conducted  criminal 
prosecutions  himself,  acting  in  place  of  the  chief  constable, 
who  was  the  chief  prosecutor;  that  he  considered  himself 
perfectly  familiar  with  the  course  of  criminal  procedure  in 
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England ;  that  the  proceedings  were  according  to  the  practice 
there,  and  that  the  depositions  would  be  received  in  England. 
On  this  evidence  Judge  Blatchford  held  that  the  original 
depositions  were  properly  admissible  in  evidence.  He  also 
held  that  upon  the  contents  of  said  depositions  and  on  the 
oral  testimony  given  before  the  commissioner,  there  was  legal 
and  competent  evidence  of  facts  before  him  for  him  to  con- 
sider in  making  up  his  decision  as  to  the  criminality  of  the 
accused.  He  accordingly  discharged  the  writs  and  remanded 
the  relator  into  the  custody  of  the  marshal.^ 

§  315.  Act  of  1882.  —  The  law  stood  thus  until  the  act  of 
August  8,  1882.^  This  act  as  originally  proposed  did  not 
refer  to  evidence,  but  solely  to  costs  and  practice  before 
commissioners.^  It  originated  in  the  Senate,  and,  having 
passed  that  body,  was  sent  to  the  House.  On  July  27,  1882, 
Mr.  Reed  called  up  the  bill  in  the  House,  and  offered  as  an 
amendment  two  additional  sections,  numbered  5  and  6,  re- 
spectively, to  re-enact  the  provisions  of  the  law  of  1860  and 
to  repeal  the  act  of  1876.*  He  said  that  the  Department  of 
State  regarded  the  matter  as  of  great  importance,  since,  as 
the  law  stood,  it  would  be  impossible  to  extradite  criminals 
charged  with  very  atrocious  offences.  The  amendment  was 
agreed  to,  and  on  July  31,  1882,  was  concurred  in  by  the 
Senate.*  The  difl&culty  referred  to  by  Mr.  Reed  was  that 
disclosed  in  the  case  of  Fowler,^  namely,  that  by  the  law  of 

1  The  Home  Office  certified  in  respect  to  certain  depositions  taken  in  England 
**  that  the  same  would  be  received  as  evidence  of  the  criminality  of  a  fugitive 
criminal  from  the  United  States,  charged  before  a  tribunal  in  Great  Britain  with 
an  extradition  crime,  under  the  extradition  treaty  now  existing  between  this 
country  and  the  United  States."  It  was  held  on  the  authority  of  In  re  Fowler 
that  this  certificate  was  defective  ;  but  the  papers  were  admitted  on  the  oath  of  a 
British  police  officer,  who  swore  that  the  papers  would  be  received  as  evidence 
before  the  magistrate  in  Great  Britain  after  the  prisoner's  an-eat  and  for  the 
purposes  of  commitment.  Opinion  of  Charles  Gibbons,  Jr.,  commissioner,  In  re 
Brumpton,  Philadelphia,  1881 ;  Pamphlet. 

s  22  Stot.  at  L.  215. 

•  See  Sen.  Rep.  No.  82,  47th  Cong.  Ist  Sess.;  also  Cong.  Record,  H.  R., 

July  27,  1882. 

«  R.  S.  §  5271.  *  Cong.  Record,  Sen.,  July  81,  1882. 

•  SuprOf  §  314. 
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1876  it  must  be  shown  by  the  certificates  that  the  documen- 
tary evidence  would  be  received  in  the  foreign  country  in 
proof  of  the  criminality  of  the  accused,  if  he  were  there  be- 
ing proceeded  against  criminally.  The  act  of  1882  restored 
the  language  of  the  statute  of  1860,  which  required  that  the 
documentary  evidence  should  be  certified  to  be  authenticated 
so  as  to  entitle  it  to  be  received  by  the  tribunals  of  the  for- 
eign country  "  for  similar  purposes. "  ^ 

§  316.  XSzeoutive  Constmotlon  of  Act  of  1882.  —  Referring, 
in  a  note  dated  October  7,  1882,  to  sections  5  and  6  of  the 
act  of  1882,  the  British  minister  said:^ — 

'*  I  have  the  honor  to  inform  30U  that  Her  Majesty's  govern- 
ment are  of  opinion  that  the  above-mentioned  sections  of  this  act 
provide  a  satisfactory  solution  of  the  diflSculty  which  has  arisen. 
They  are,  however,  desirous  to  point  out  that  the  language  of  the 
act  in  question  is  perhaps  open  to  misconstruction,  as  its  literal  in- 
terpretation would  seem  to  be  tliat  the  authentication  of  documents  to 
be  received  in  evidence  in  extradition  cases  must  be  such  as  to  en- 
title the  very  documents  so  offered  in  evidence  to  be  received  bj'  the 
tribunals  of  the  foreign  country  from  which  the  accused  party  has 
escaped.  But  it  is  presumed  that  the  meaning  of  the  act  in  amend- 
ing section  5271  of  the  Revised  Statutes  by  the  sections  5  and  6 

^  The  Rectionsof  the  act  of  1882  added  in  the  Hoase,  and  now  in  question  as 
aiTecting  evidence,  are  as  follows  :  — 

"  Sect.  5.  That  in  all  cases  where  any  depositions,  warrants,  or  other  papers 
or  copies  thereof  shall  be  offered  in  evidence  upon  the  bearing  of  any  extradition 
case  under  Title  sixty-six  of  the  Revised  Statutes  of  the  United  States,  such  depo- 
sitions, warrants,  and  other  papers,  or  the  copies  thereof,  shall  be  received  and 
admitted  as  evidence  on  such  hearing  for  all  the  purposes  of  such  hearing  if  they 
shall  be  properly  and  legally  authenticated  so  as  to  entitle  them  to  be  received 
for  similar  purposes  by  the  tribunals  of  the  foreign  country  from  which  the  ac- 
cused party  shall  have  escaped,  and  the  certificate  of  the  principal  diplomatic  or 
consular  officer  of  the  United  States  resident  in  such  foreign  country  shall  be 
proof  that  any  deposition,  warrant,  or  other  paper  or  copies  thereof,  so  X>flered, 
are  authenticated  in  the  manner  required  by  this  act. 

"  Sect.  6.  The  act  approved  June  nineteenth,  eighteen  hundred  and  seventy- 
six,  entitled  'An  act  to  amend  section  fifty-two  hundred  and  seventy-one  of  the 
Revised  Statutes  of  the  United  States,*  and  so  much  of  said  section  fifty-two 
hundred  and  seventy-one  of  the  Revised  Statutes  of  the  United  States  as  is  incon- 
sistent with  the  provisions  of  this  act  are  hereby  repealed.*'  Vol.  22,  Stats,  at  L. 
p.  215. 

s  M3S.  Notes,  Br.  Leg. 
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above  referred  to,  is  that  docaments  shall  be  so  received  in  evidence 
if  aathenticated  in  such  a  way  as  would  entitle  similar  documents 
with  a  similar  authentication  to  be  received  for  similar  purposes  bj 
the  tribunals  of  the  foreign  country,  and  Her  Majesty's  govern- 
ment  therefore,  in  bringing  this  ambiguity  to  the  notice  of  the 
United  States  government,  would  be  glad  to  learn  that  this  mean- 
ing which  they  attach  to  the  terms  of  the  act,  is  the  correct  one." 

On  November  23,  1882,  Mr.  Frelinghuysen,  Secretary  of 
State,  made  the  following  reply  :^  — 

*^The  meaning  which  you  attach  to  the  fifth  section,  namely, 
^  that  documents  shall  be  so  received  in  evidence  if  authenticated 
in  such  a  way  as  would  entitle  similar  documents  with  a  similar  au- 
thentication to  be  received  for  similar  purposes  by  the  tribunals  of 
the  foreign  country','  is  precisely  the  meaning  and  interpretation 
given  to  that  section  by  the  executive  authorities  of  this  govern- 
ment I  have  no  doubt  upon  a  careful  reading  of  that  section 
that  such  is  the  true  meaning,  nor  do  I  entertain  any  doubt  that 
the  Judicial  authorities  of  the  United  States  will  give  to  it  that 
construction." 

The  same  construction  was  again  given  to  the  words  "for 
similar  purposes, "  in  the  act  of  1882,  by  Mr.  Prelinghuysen, 
in  an  instruction  to  Mr.  Nicholas  Fish,  minister  at  Brussels, 
on  December  16,  1882.     Mr.  Prelinghuysen  said:^  — 

**  The  following  illustration  wQl  serve  to  show  the  interpretation 
given  to  that  law.  A  Justice  of  the  peace  in  the  United  States 
issues  the  warrant,  or  takes  the  depositions,  as  the  case  may  be. 
Such  an  officer  in  this  country  has  no  seal,  and  his  official  character 
is  therefore  certified  under  seal  b^-  the  clerk  of  the  court  of  general 
Jurisdiction,  within  which  Jurisdiction  the  Justice  of  the  peace  may 
be  acting,  and  this  in  turn  by  the  proper  executive  officer  of  the 
government,  under  seal.  The  diplomatic  representative,  or  consul 
of  the  government  upon  which  is  made  the  demand  for  the  surren- 
der of  the  fugitive,  being  satisfied  of  the  genuineness  of  these  au- 
thentications, and  that  the  papers  so  authenticated  would  be  entitled 
to  be  received  and  admitted  as  evidence  for  similar  purposes, —  «.  0. 
for  purposes  of  extradition,  in  the  country'  whence  they  emanate, 

1  MSS.  Notes,  Gr.  Br.  «  MSS.  Inst,  Belg. 
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—  wiQ  BO  certify,  and  this  entitles  tlie  papers  to  be  received  and 
admitted  as  evidence." 

On  April  8,  1888,  Mr.  Fish  wrote  that  the  Belgian  govern- 
ment proposed  to  ask  for  the  extradition  of  one  L.  B.,  and 
that  upon  the  papers  being  presented  to  him  he  had  authenti- 
cated them  with  his  seal  and  affixed  the  following  certificate : 

Lboatiok  of  thb  United  States, 

Brussels,  2  April,  1883. 

I,  Nidiolas  Fish,  Minister  Resident  of  the  United  States  at 
Brossels,  Kingdom  of  Belgium,  do  hereby  certify  that  Mr.  Leopold 
Orban,  whose  signature  is  subscribed  to  the  foregoing  papers,  is 
and  was  at  the  date  of  the  same  a  councillor  in  the  Ministry  of 
Foreign  Aflairs  of  Belgium,  and  to  anj'  documents  by  him  so 
signed  and  sealed,  fuU  faith  and  credit  is  and  ought  to  be  given, 
and  I  hereby  certify  that  the  foregoing  documents  are  legally  and 
properly  authenticated  so  as  to  entitle  them  to  be  received  in  evi- 
dence in  support  of  the  criminal  charges  mentioned  therein,  and  for 
similar  purposes  mentioned  in  the  second  section  of  the  act  of  Con- 
gress, approved  22d  June,  1860,  entitled :  ^'  An  act  for  giving  effect 
to  certain  treaty  stipulations  between  this  and  foreign  governments 
for  the  apprehension  and  delivery  up  of  certain  offenders/' 
[seal]      In  testimony  whereof  I  have  hereunto  set  my  hand  and 

seal. 

[Signed]  Nicholas  Fish.* 

Brussels*  2  April,  1883. 

On  April  20,  1883,  Mr.  Frelinghuysen  replied  that  the  certi- 
ficate was  satisfactory,  except  that  the  date  of  the  act  of 
Congress  should  be  "August  8,  1882,"  insteafl  of  "June  22, 
I860,**  the  latter  act  having  been  repealed.^ 

2.    Under  Act  of  1860. 

§  817.  Case  of  Tlraugott  Mailer.  —  Since  it  is  uniformly 
stated  that  the  law  of  1882  restored  the  provisions  of  the 
statute  of  1860,  the  decisions  under  the  two  acts  may  be  con- 
sidered in  succession.  The  first  case  that  arose  under  the 
act  of  1860,  is  that  of  Traugott  Muller,  whose  extradition 
was  demanded  by  Prussia  on  a  charge  of  forgery.     He  was 

1  MSS.  Deep.,  Belg.  •  MBS.  Inst,  Bdg. 
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arrested  in  Ohio,  and  discharged  on  the  ground  that  the  evi* 
dence  presented  was  not  authenticated  in  accordance  with 
the  act  of  1848,  the  court  not  being  aware  of  the  existence  of 
the  statute  of  1860.  Upon  complaint  being  made  by  the 
Prussian  minister,  the  matter  was  referred  to  the  Attomey- 
Greneral  of  the  United  States,  who  advised  that  the  authenti- 
cation was  sufficient  under  the  latter  act,  and  that  the  accused 
might  be  rearrested.  He  was  subsequently  rearrested  and 
brought  before  Judge  Cadwalader  in  Philadelphia,  who  held 
the  evidence  to  be  admissible,  and  committed  the  prisoner  to 
await  the  action  of  the  executive,  by  whom  he  was  surren- 
dered. 1 

1  5  Phila.  Rep.  289;  1863.  The  Attorney-General,  while  holding  the  authen- 
tication to  he  sufficient,  said  that,  in  order  to  avoid  any  question,  it  would  be 
weU  for  the  certificate  to  follow  the  language  of  the  act  of  1860.  '*  I  think,"  he 
said,  **  that  the  certificate  should  show  upon  its  face  that  the  officer  who  makes 
it  is  the  principal  diplomatic  or  consular  officer  of  the  United  States  resident  in 
the  country  making  the  demand  of  extradition  ;  and  it  should  declare  that  the 
documents  to  which  it  is  attached  are  properly  and  legally  authenticated  according 
to  the  laws  of  the  country  from  which  the  fugitive  escaped,  so  as  to  entitle  them 
to  be  received  as  evidence  for  similar  purposes  by  the  tribunals  of  that  country." 
Coffey,  A.-G.,  ad  interim,  10  Op.  501,  July  6,  1863.  In  the  case  of  Stein  o. 
Bowman  (13  Pet  209)  it  was  held  that  the  certificate  and  seal  of  the  minister 
resident  of  Great  Britain  in  Hanover  was  not  a  proper  authentication  for  the 
proceedings  of  a  foreign  court  or  of  the  proceedings  of  an  officer  authorized  to 
take  depositions.  It  was  not  connected  in  any  way  with  the  functions  of  the 
minister.  His  certificate  and  seal  could  only  authenticate  those  acts  which  were 
appropriate  to  his  office.  The  authentication  in  the  case  of  MuUer,  which  is  in 
Judge  Cadwalader  s  report  of  the  case  in  the  Department  of  State,  is  as  follows :  — 

**  It  is  hereby  officially  certified  by  the  undersigned  Royal  District  Court  that 
the  depositions  under  oath  of  ,  taken  on  the  16th,  18th  and  19th  days 

of  August,  respectively,  of  the  current  year,  and  contained  in  the  foregoing  certi- 
fied copy,  ...  as  well  as  the  notes,  bills,  or  drafts  mentioned  in  the  said  foregoing 
copy,  ...  to  wit  .  .  .  together  with  the  endoraements  standing  under  the  said 
notes,  are  to  be  considei-ed,  according  to  the  laws  of  this  state,  as  competent 
evidence.  Eibenstock,  August  28,  1862.  The  Royal  Saxon  District  Court. 
Present  Seivert.     The  Seal  of  the  Royal  Saxon  District  Court." 

The  next  certificate  was  as  follows  :  ~ 

*'  Given  in  authentication  that  the  foregoing  writing  has  been  prepared  and 
certified  by  the  Royal  Saxon  District  Court  at  Eibenstock,  and  that  said  Court 
had  the  authority  to  so  prepare  and  certify  the  same.  Dresden,  August  25, 1862. 
Royal  Saxon  Ministry  of  Justice.  Dr.  Von  Behr.  Rosenberg.  Seal  of  the  Min- 
istry of  Justice." 

The  next  authentication  was  as  follows :  — 
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§  818.  Cases  of  Henrich  and  Fares.  —  What  constituted  a 
sufficient  certificate  under  the  act  of  1860  was  again  deter- 
mined in  the  case  of  Henrich,  whose  extradition  was  de- 
manded by  Prussia  on  a  charge  of  forgery.^  The  papers 
offered  in  evidence  were  numerous,  but  the  court  (Ship- 
man,  J.,)  noticed  only  two,  which  together  formed  one  doc- 
ument. This  document  was  properly  attested  as  a  true 
copy,  by  the  secretary  of  the  Prussian  county  court,  under 
seal.  The  secretary's  signature  was  attested  by  the  president 
of  the  court,  under  seal,  and  the  latter  added  a  certificate  that 
the  document  was  a  valid  piece  of  evidence  by  the  laws  of 
Prussia.  The  signature  of  the  president  was  then  attested, 
and  the  same  certificate,  as  to  the  validity  of  the  document 
as  evidence,  was  given,  under  seal,  by  the  first  president  of 
the  royal  Rhenish  court  of  appeals.  The  signature  of  the 
latter  was  then  attested  by  the  Minister  for  Foreign  Affairs. 
The  document  was  then  authenticated  by  the  United  States 
minister  at  Berlin,  Mr.  Wright,  with  his  certificate  that  the 
paper  was  legally  authenticated,  so  as  to  be  entitled  to  be 
received  for  similar  purposes  by  the  tribunals  of  the  king- 
dom of  Prussia.  This  certificate  was  under  the  seal  of  the 
United  States  legation.     Judge  Shipman  said:  — 

^^  Some  criticism  has  been  made  apon  the  certificate  of  Mr. 
Wright,  on  the  ground  that  it  does  not  state  explicitly  that  this 
paper  is  admissible  by  the  tribunals  of  Prussia  in  support  of  the 
charge  of  criminality.    It  is  urged  that  the  words  ^  similar  pur- 

"  Given  in  anthentication  of  the  foregoing  certificate  of  the'Royal  Ministry  of 
Jimtice,  Dresden,  August  80,  1862.  Royal  Saxon  Ministry  of  Foreign  Affairs, 
for  the  Minister  Le  Maistre.  Seal  of  the  Minister  of  Foreign  Relations  of  the 
Kinjrdom  of  Saxony/* 

Then  foUows  the  certificate  of  the  consul  of  the  United  States  as  follows :  — 

'*  Consulate  of  the  United  States  of  America  at  Ijcipsic,  No.  288.  This  is  to 
certify  that  the  above  seal  and  signature  of  the  Royal  Saxon  Office  at  Dresden, 
annexed  to  and  authenticating  the  preceding  seal  and  signature  of  the  Koyal 
Saxon  Minister  of  Justice  (Ministerium  der  Justiz)  at  Dresden,  are  genuine,  and 
full  faith  and  credit  due  to  the  same.  In  testimony  whereof  I  have  hereunto  set 
my  hand  and  the  seal  of  the  consulate  this  first  day  of  September,  1862,  and  of 
the  Independence  of  the  United  States  of  America,  the  87th.  A.  M.  Mothers- 
heard,  U.  S.  Consul.    Consular  Seal." 

1  In  re  Henrich,  5  Blatchf.  414 ;  1867. 
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poses/  in  the  oertlBoate,  are  not  definite  enough.  By  reference  to 
tlie  2d  section  of  the  act  of  August  12,  1848,  it  will  bo  seen,  that 
the  purposes  for  which  certain  documentary  evidence  was  made  ad> 
raissible,  were,  to  support  the  charge  of  criminality.  The  docu- 
mentary evidence  made  admissible  by  the  act  of  June  22,  1860,  is 
declared  to  be  for  the  same  purposes  mentioned  in  the  2d  section  of 
the  act  of  1848,  and  includes  all  papers  which  are  received  by  the 
foreign  tribunals  for  *•  similar  purposes.'  The  meaning  of  the  certi- 
cate  is  perfectly  obvious,  when  considered  in  reference  to  its  object 
and  in  connection  with  the  certificates  of  the  Prussian  officials. 
The  latter  declare  it  to  be  a  valid  piece  of  evidence  touching  the 
charge  of  criminality,  which  it  embraces  and  sets  forth  with  parti- 
cularity. This  paper  is  authenticated  by  our  minister,  is  made  ad- 
missible by  our  statute,  and  was,  therefore,  properly  received  by 
tlie  commissioner.  The  same  remarks  apply  to  the  depositions, 
twelve  in  number,  which  aro  also  fully  attested  by  various  Prus- 
sian officials,  and  to  which  a  similar  certificate  of  our  minister  ia 
attached.'' 

These  views  were  accepted  by  Judge  Blatchford  in  the  case 
of  Farez,^  the  certificate  of  the  resident  minister  of  the 
United  States  in  Switzerland  being  in  the  language  of  the 
act,  and  the  certificate  of  the  Swiss  Chancellor  stating  that 
the  documents  would  be  received  in  evidence  of  the  criminal 
charge  by  the  tribimals  of  Switzerland  if  the  accused  were 
being  examined  there  for  commitment  for  trial.  It  was  also 
held  in  this  case  that  the  certificate,  being  sufllicient,  was 
conclusive  as  to  the  authenticity  of  the  papers. 

§  819.  Case  of  MaodonneU.  —  In  the  case  of  Macdonnell,' 
before  Jndges  Blatchford  and  WoodrofF,  there  were  two 
classes  of  documents :  (1)  Depositions  taken  before  the  Lord 
Mayor  of  London  prior  to  the  issuance  by  him  of  a  warrant 
of  arrest,  which  warrant  formed  part  of  the  documents  pro- 
duced before  the  commissioner;  (2)  depositions  taken  sue* 
cessively  on  two  supplemental  inquiries,  at  dates  subsequent 
to  the  issuance  of  the  warrant  of  arrest.  These  documents 
were  certified  by  tht  minister  ci  the  United  States  at  London 
as  follows :  — 

I  7  Blatchf.  845 ;  1870.  *  Inn  HacdomaeU,  11  Blttehf.  17«;  1878. 
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I,  Bobert  Cumaning  Schenck,  Envoy  Extraordinajry  and  Minister 
Plenipotentiary  of  the  United  States  at  Iiondon,  and  the  principal 
diplomatic  officer  of  the  United  States,  resident  in  England,  do 
hereby  at  the  city  of  London,  on  the  eleventh  day  of  April,  187S, 
certify  that  the  foregoing  copy  complaint  of  the  governor  and  com- 
pany of  the  Bank  of  England,  and  the  foregoing  copies  of  the  depo- 
sitions of  the  following  witnesses,  viz.  [here  follow  the  names  of 
more  than  twenty  deponents],  and  the  foregoing  warrant  are,  and 
each  of  them  is  properly  and  legally  authenticated,  so  as  to  entitle 
them  and  each  of  them  to  be  received  for  similar  purposes  by  the 
tribunals  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
so  as  to  entitle  them  and  each  of  them  to  be  received  by  the  tri- 
bunals of  the  said  kingdom  as  evidence  of  the  criminality  of  Fred- 
eric Albert  Warren,  otherwise  C.  I.  Horton,  otherwise  Austin  Bid- 
well,  George  Maedonnell,  otherwise  Swift,  George  Bidwell  and 
Edwin  Noyes,  in  the  said  copies  named,  and  to  support  the  charge 
therein  made  against  them,  and  this  certificate  is  given  and  made 
by  me  under  and  pursuant  to  the  provisions  of  the  act  of  Congress 
of  22d  June,  1860.  And  I  do  hereby  further  certify  that  the  sig- 
natures of '  Sidney  H.  Waterlow'  signed  to  the  foregoing  warrant 
and  certificate  are  the  true  signatures  of  the  Right  Honorable  Sir 
Sidney  Hedley  Waterlow,  Lord  Mayor  of  London,  who  is  well 
known  to  me,  and  that  the  originals  of  such  copy  depositions  were 
properly  taken  before  him. 

In  witness  whereof  I  have  hereunto  set  my  hand 

and  seal  of  office,  at  London  aforesaid,  this  11th 
[seal]  day  of  April,  in  the  year  of  our  Lord  1873,  and 

of  the  Independence  of  the  United  States  the 

97th. 
The  words  *^  of  Great  Britain  and  Ireland,'*  ^^  warrant  and  certi- 
ficate are  "  ^'  the  originals  of/'  and  ^^  copy  "  having  been  first  intei^ 
lined,  and  the  word  ^'  oopy  "  struck  out 

Bobert  C.  Schenck. 
Legation  of  thb  UNrrsD  States, 
London,  11  April,  1878.^ 

The  court  held  that  the  certificate  waa  sufficient,  and  that, 
being  so,  it  need  not  have  been  proved  in  respect  to  the  first 

1  Another  certificate  in  the  same  form  was  attached  by  Gen.  Schenck  on  April 
17,  1878,  to  further  depontionB  in  this  case.    MSS.  Dopt.  of  State. 
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class  of  documents  that  the  Lord  Mayor  of  London  had  juris- 
diction to  take  the  depositions. 

§  320.  Case  of  Dngau.  —  In  the  case  of  Dugau,^  the  pris- 
oner was  charged  before  Judge  Lowell  with  murder  in  Clare, 
Nova  Scotia.  In  support  of  the  charge  various  papers  were 
offered  in  evidence,  consisting  of  original  depositions  taken 
before  a  coroner  and  his  jury,  and  a  verdict  of  the  jury. 
The  papers  were  under  a  certificate  of  the  consul  of  the 
United  States  at  Halifax  that  they  were  authenticated  so  as 
to  entitle  them  to  be  received  in  evidence  in  support  of  the 
charge  of  murder,  and  for  similar  purposes,  by  the  tribunals 
of  Great  Britain  and  its  dependencies.  There  was  also  a 
separate  certificate  of  the  consul  that  the  person  before  whom 
the  depositions  were  taken  was  at  the  time  a  coroner.  It 
was  objected  that  by  the  English  law  ex  parte  depositions 
could  not  be  received  on  a  trial  of  murder.  Judge  Lowell 
said :  ^'  The  statute  does  not  refer  to  evidence  admissible  at 
the  final  trial  of  the  cause,  but  to  such  as  would  be  received 
on  a  preliminary  examination ;  and  the  consul  has  certified 
that  these  papers  are  so  admissible,  and  I  know  no  reason  to 
doubt  it.*' 

8.    Under  Act  of  1882. 

§  821.  Case  of  Roth.  —  In  the  case  of  Roth,  a  fugitive  from 
Switzerland,  in  1883,  there  was  the  following  certificate :  — 

Legation  of  the  United  States, 

Berne,  Jauaary  18,  188S. 

Seen  for  legalization  of  the  foregoing  seal  and  signature  of  the 
Chancery  of  the  Swiss  Confederation. 

And  I  do  hereby  further  certif}'  that  the  foregoing  original  of  the 
warrant  and  the  copj*  of  the  articles  220,  Al.  1,  and  articles  6-18, 
of  the  Penal  Code  of  the  Canton  of  Berne,  are  legall}'  and  properly 
authenticated  so  as  to  entitle  them  to  be  received  for  similar  pur- 
poses by  the  tribunals  of  the  Swiss  Confederation,  and  to  be  re- 
ceived by  the  said  tribunals  for  the  purposes  and  similar  purposes 
mentioned  in  the  second  section  of  the  act  of  Congress,  entitled 
*'  An  Act  for  giving  effect  to  certain  treaty  stipulations  between  this 

1  /nr«  Dngan,  2  Lowell,  867  ;  1874. 
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and  foreign  governments,  for  the  apprehension  and  deliver}*  up  of 
certain  offenders,  approved  Aagust  12,  1848." 

In  view  whereof  I  have  hereunto  set  m}'  hand  and 
[seal  of  the  seal  at  Berne,  this  18th  day  of  Januarj*,  1883. 

LEGATION.]  M.  J.  Cramer, 

Minister  Resident  of  the  United  States  at  Berne,  Switzerland,^ 

It  was  objected  before  the  commissioner,  John  A.  Osbom, 
that  the  certificate  was  not  in  accordance  with  the  act  of 
August  8,  1882.  He  held  that,  assuming  that  Mr.  Cramer 
at  the  time  of  framing  the  certificate  had  no  knowledge  of 
the  act  of  1882,  yet  his  language  and  meaning  were  in  sub- 
stantial conformity  with  that  act,  though  he  referred  to  the 
act  of  1848,  "which,"  said  Mr.  Osbom,  "is  not  now  the 
law,"^  The  case  was  subsequently  before  Judge  Brown  on 
habeas  corpus^  and  the  writ  was  discharged  and  the  prisoner 
remanded.' 

§  322.  Case  of  Wadge.  —  Later  in  the  same  year,  1883,  the 
case  of  Wadge  *  came  before  Judge  Brown  in  the  district  court 
of  the  United  States  for  the  Southern  District  of  New  York 
on  habeas  corpus.  The  authentication  of  the  documents  was 
in  the  following  form :  — 

I  hereb}^  certify  that  the  signatures  '*  F.  Flowers,"  certifying  to 
the  correctness  of  the  annexed  copies  of  a  warrant  of  arrest,  and 
of  the  information  upon  which  it  was  granted,  are  the  signatures  of 
Frederick  Flowers,  Esquire,  one  of  the  magistrates  of  the  police 
courts  of  the  metropolis  of  London,  having  authority  to  issue  and 
receive  the  same,  and  I  further  certify  that  such  copies  of  the 
documents,  so  certified  by  a  magistrate  having  jurisdiction  iu  the 
place  where  the  same  were  issued  and  taken,  and  authenticated  by 
a  minister  of  state,  and  sealed  with  his  official  seal,  would  be  re- 
ceived for  similar  purposes  before  a  tribunal  in  Great  Britain. 

[seal.]  a.    F.    O.    LmDELL, 

Under  Secretary  of  State  for  the  Home  Department, 
WHrrEHALL,  15  Febraary,  1883. 

I  certify  that  the  signature  of  "A.  F.  O.  Liddell"  on  the  other 
side  of  this  page  to  be  the  handwriting  of  the  Honorable  Sir  Adol- 

1  MSS.  Dept.  of  Btate.  <  MSS.  Dept.  of  State. 

•  15  Fed.  Bep.  506.  «  Li  re  Wadge,  15  Fed.  Bep.  864. 
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pfaus  Frederick  Oetavins  liddell^  K  C.  B.,  one  <tf  Uie  Under  Secre- 
taries of  State  for  the  Home  Department. 

[SBAL.]  JULIAK  FaUKCEFOTE, 

Under  Secretary  of  State  for  Foreign  Affain, 
FoBEiON  Office,  16  February,  1383. 

I  certify  that  I  believe  the  signature  of  A.  F.  O.  Liddell,  on  the 
other  side  of  this  page,  to  be  the  handwriting  of  the  Honorable 
Sir  Adolphus  Frederick  Octavius  Liddell,  E.  C.  B.,  one  of  the  Under 
Secretaries  of  State  for  the  Home  Department,  and  the  signature 
*^  Julian  Pauncefote,"  above  written,  to  be  the  handwriting  of 
Sir  Julian  Pauncefote,  C.  B.,  G.  C.  M.  G.,  one  of  the  Under  Secre- 
taries of  State  for  Foreign  Affairs. 

And  I  further  certify,  that  the  copies  of  the  information,  deposi- 
tions, and  warrant,  and  the  other  papers  hereto  annexed,  are  prop- 
erly and  l^ally  authenticated  so  as  to  entitle  them  to  be  received 
for  similar  pui-iK)ses  by  the  tribunals  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

In  witness  whereof  I  hereto   sign  my  name  and 
[SKAL.]  cause  the  seal  of  this  Legation  to  be  affixed,  this 

sixteenth  day  of  February,  1883. 

J.  R.  Lowell, 
Envoy  Extraordinary  and  Miiiister  Plenipotentiary  of  (he  United 
States  to  the  United  Kingdom  of  Great  Britain  and  Ireland.^ 
Lboation  of  the  United  States, 
London,  Febniary,  16,  1888. 

This  authentication  was  supplemented  by  oral  proof.     Judge 
Brown  said :  — 

*'  The  authentication  of  the  documents  excepted  to  is  made  in 
the  exact  language  of  the  statute  of  August  8,  1882,  §  5,  and  by 
the  proper  officers,  and  the  signature  of  the  police  magistrate  is 
also  verified  by  oral  proof.  It  is  likewise  shown  that  the  docu- 
ments were  authenticated  for  the  purpose  of  being  nsed  in  the 
extradition  proceedings.  From  the  oral  evidence,  therefore,  in 
connection  with  the  authentication,  the  intention  is  clear  to  cer- 
tify that  these  documents  are  such  as  would  be  received  in  simi- 
lar proceedings  in  the  demanding  country ;  and  that  is  sufficient."  * 

1  MSS.  Dept  of  State. 

>  Jadge  Brown  here  dted  In  re  Henrich,  5  Blatchf.  414,  424 ;  In  re  Fares,  7 
Id.  S45,  853  ;  In  re  Fowler,  18  Id.  430  ;  s.  c.  4  Fed.  Bep.  303. 


ETIBENCIL  489 

On  an  appeal  from  this  deeision  to  the  circuit  courts  Judge 
Wallace  held  that  it  need  not  appear  that  ttie  depositions 
would  be  competent  evidence  upon  the  trial  of  the  accused  in 
the  foreign  tribunal,  if  sufficient  to  authorize  his  arrest,  and 
said :  ^^  The  oral  proof  here  supplies  the  defects  in  the  certi- 
ficate, and  the  documentary  evidence,  copies  of  which  were 
used,  shows  that  a  warrant  for  the  arrest  of  the  accused  was 
actually  issued  upon  the  depositions  by  a  magistrate  of  the 
city  of  London."^ 

§  823.  Case  of  Behrendt.  —  On  December  4,  1884,  Judge 
Brown,  sitting  in  the  circuit  court  of  che  United  States  for 
the  Southern  District  of  New  York,  rendered  a  decision  upon 
the  authentication  of  the  proofs  in  the  case  of  one  Behrendt^^ 
before  him  on  habeas  corpus.  The  proof  consisted  of  deposi- 
tions purporting  to  have  been  taken  in  criminal  proceedings*-, 
against  the  prisoner  in  Prussia,  and  some  of  them  stated  that 
they  were  taken  in  a  criminal  court,  on  the  charge  of  forgery. 
These  proceedings  were  certified  by  the  royal  Prussian  judge 
of  the  court  at  Marienburg,  who  certified  that  "this  judicial 
proceeding,  with  respect  to  its  form,  is  valid  evidence,  accord- 
ing to  the  laws  existing  in  Prussia."  The  signatures  were 
certified  as  required  by  the  act  of  August  8,  1882,  and  the 

^  Inre  Wadge,  16  Fed.  Rep.  S82.  BefemDg  in  tliis  decision  to  In  re  Fares,  7 
Blatchf.  845  {supra,  §  818),  Jndge  Wallace  said  :  "  This  case  is  authority  not 
only  to  the  effect  that  other  proof  may  be  resorted  to  to  assist  the  certificate,  bat 
also  that  it  need  not  appear  that  the  depositions  or  documentary  evidence  would 
be  competent  eiridence  upon  the  trial  of  the  accused  in  the  foreign  tribunal,  if  suf- 
ficient to  authorize  his  arrest.*' 

This  statement  is  not  quite  warranted.  Beferring  to  the  authentication  of  the 
Swiss  chancellery  in  the  case  of  Farez,  Judge  Blatchford  said  :  "  This  is  a  certifi- 
cate, in  substance,  that  the  interrogatories  and  opinions  of  experts  contained  in 
these  papers,  are  receivable  before  the  tribunals  of  the  Canton  of  Berne,  in  Switz- 
erland, as  evidence  of  the  criminality  oi  Farez,  because  it  expressly  states  that 
they  would  be  sufficient  to  warrant  his  arrest  and  committal  for  triaL"  And  in 
the  further  discussion,  Judge  Blatchford  constantly  refers  to  the  certificate  as 
valid  because  it  showed  that  the  evidence  would  be  sufficient  *'  to  warrant  the 
arrest  of  Farez  and  his  committal  for  trial."  "  If,'*  he  said,  "  they  are  sufficient 
for  that  purpose,  it  necessarily  follows  that  they  must  be  receivable  in  evidence  on 
the  question  o(  his  criminality,"  which  he  held  to  be  the  requirement  of  the  act 
of  1860. 

^  Inre  Behrendt,  22  Fed.  Rep.  699. 
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whole  was  finally  authenticated  bj  the  United  States  minister 
at  Berlin,  who  certified  that  the  signatures  were  genuine; 
that  the  documents  were  entitled  to  full  faith  and  credit; 
and  that  the  said  ^^  documents,  which  are  intended  to  be  of- 
fered in  evidence  upon  the  hearing  within  the  United  States 
of  an  application  for  the  extradition  of  Joseph  Moses  Behrendt, 
under  Title  66  of  the  Revised  Statutes  of  the  said  United 
States,  and  for  all  the  purposes  of  such  hearing,  are  properly 
and  legally  authenticated,  so  as  to  entitle  them  to  be  received 
for  similar  purposes  by  the  tribunals  of  Prussia."  Judge 
Brown  said  that  section  5  of  the  act  of  August  3,  1882,  sub- 
stantially restored  the  act  of  1860,  and  superseded  the  pro- 
visions of  the  act  of  1876  and  section  5271  of  the  Revised 
Statutes.  He  said  that  the  certificate  of  the  royal  judge, 
reasonably  interpreted,  could  mean  nothing  less  than  that 
the  documents,  according  to  the  law  of  Prussia,  were  (to 
quote  the  language  of  Judge  Brown)  "  valid  evidence  of  crim- 
inality as  regards  the  crime  charged  in  the  proceedings  speci- 
fied in  the  court  where  the  proceeding  purports  to  be  had. 
This  is  all  the  evidence  that  is  required  under  the  first  branch 
of  the  statute  of  1882 ;  since  the  proceeding  appears  upon  its 
face  to  be  a  criminal  one,  and  in  a  criminal  court,  upon  a 
charge  of  forgery."  He  said  that  the  final  authentication 
was  in  the  language  of  the  statute ;  and  whatever  ambiguity 
there  might  be  in  the  words  "  similar  purposes, "  it  existed  in 
the  statute  as  fully  as  in  the  certificate;  and,  as  the  certifi- 
cate exactly  conformed  to  the  statute,  it  must  be  held  to 
mean  whatever  the  statute  meant,  and  therefore  could  not 
be  held  defective.^  Judge  Brown  observed  that  in  the  case 
of  Fowler,^  Judge  Blatchford,  referring  to  the  final  certifi- 
cate of  the  diplomatic  officer,  said :  "  Such  certificate,  if  in 
proper  form,  is  absolute  proof,  whatever  may  be  the  tenor 
of  the  certificates  of  foreign  officials  to  the  same  documents. " 
By  this  rule,  said  Judge  Brown,  even  if  the  previous  authen- 
tication were  defective,  the  final  certificate  of  the  United 

I  On  this  propogition  he  cited  In  re  Farez,  7  Blatchf.  845»  868 ;  In  re  Wadge, 
15  Fed.  Rep.  864 ;  16  Id  882. 

*  i  Fed.  Rep.  803  ;  s.  c.  18  Blatchf.  480 ;  tupra,  J  814. 


EVIDENCE.  491 

States  minister  would  supply  the  defect ,  but  for  the  reasons 
above  stated  there  were  no  substantial  defects  in  the  certifi- 
cates of  the  Prussian  authorities. 

§  824.  Case  of  McPhuA.  —  The  question  of  authentication 
under  the  act  of  1882  was  again  before  Judge  Brown  in  the 
circuit  court,  on  habeas  corpus,  in  the  case  of  McPhun.^ 
The  relator  was  arrested  on  a  complaint  of  the  consul-gen- 
eral of  Great  Britain  at  New  York,  before  Commissioner 
Osborn,  for  forgery  at  Calcutta  in  April,  1883,  and,  upon  ex- 
amination, was  committed  for  surrender.  The  hearing  be- 
fore the  commissioner  involved  essentially  two  questions: 
(1)  The  identity  of  the  prisoner ;  (2)  the  suflSciency  of  the 
evidence  of  criminality.  The  identity  of  the  prisoner  was 
established  by  the  testimony  of  the  officer  who  came  from 
Calcutta  with  the  warrant  and  other  papers. 

The  papers  embraced  the  original  warrant,  dated  August  11, 
1886,  signed  by  the  chief  presidency  magistrate  of  Calcutta, 
and  bearing  the  seal  of  that  court.  The  only  other  evidence 
of  criminality  was  found  in  copies  of  numerous  depositions 
which  were  taken  before  the  presidency  magistrate  at  Cal- 
cutta in  September,  1884,  and  in  August,  1886.  Judge  Brown 
said  that  the  only  question  necessary  for  him  to  consider  was 
the  competency  of  these  copies  as  evidence  of  criminality. 
By  the  terms  of  the  treaty,  said  Judge  Brown,  the  evidence 
produced  must  be  such  as  would,  according  to  the  law  of  the 
place  where  the  fugitive  was  found,  justify  his  apprehension 
and  commitment  there.  The  competency  of  the  evidence 
must  therefore  be  determined  wholly  by  our  own  law,  and 
this  must  be  either  according  to  such  rules  of  evidence  as 
Congress  may  have  prescribed,  or,  in  the  absence  of  such 
provisions,  and  in  so  far  as  they  might  be  inapplicable,  ac- 
cording to  the  rules  of  the  common  law.  By  the  common- 
law  rules,  however,  said  Judge  Brown,  mere  copies  of  ex  parte 
depositions,  such  as  those  in  question,  taken  before  a  foreign 
criminal  magistrate,  though  attested  by  the  clerk  of  the 
court,  would  not  be  competent  evidence  of  criminality.  The 
case  must,  therefore,  stand  on  section  5  of  the  act  of  August  8, 

1  In  re  McPhoo,  SO  Fed.  Rep.  57  ;  March  8,  1887. 
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1882,  which,  he  observed,  restored  the  provisions  of  tiia  act 
of  June  22, 1860.  To  show  the  meaning  of  the  latter  statute, 
Judge  Brown  quoted  from  the  caae  of  Henrich  ^  the  opinion 
of  Judge  Shipman,  in  which  Mr.  Justice  Nelson  and  Judge 
Blatchford  concurred,  as  follows:  — 

**  Each  piece  of  the  documentary  evidence  offered  b}*  the  agents 
of  the  foreign  government  in  support  of  the  charge  of  criminality 
should  be  accompanied  by  a  certificate  of  the  principal  diplomatic 
or  consular  officer  of  the  United  States,  resident  in  the  foreign 
country  from  which  the  fugitive  shall  have  escaped,  stating  clearly 
that  it  is  properly  and  legally  authenticated,  so  as  to  entitle  it  to  be 
received  iu  evidence  in  support  of  the  same  criminal  charge  by  the 
tribunals  of  such  foreign  country." 

Under  the  act  of  1882,  as  imder  that  of  1860,  the  certificate 
of  the  diplomatic  or  consular  officer,  said  Judge  Brown,  "  if 
in  conformity  with  the  statute,  is  of  itself  absolute  proof  that 
the  papers  so  certified  are  receivable  in  the  foreign  country 
in  proof  of  criminality. "     Continuing,  Judge  Brown  said :  — 

^^  But,  if  that  certificate  be  not  conformable  to  the  act  of  Con- 
gress,  resort  may  then  be  had  under  the  former  part  of  the  fifth 
section  to  any  oral  or  other  proof  that  is  competent  to  show  that 
the  copies  presented  are  so  authenticated  as  to  entitle  them  to  be 
received  as  evidence  of  criminalitj'  in  a  proceeding  for  commitment 
or  transportation  for  trial  in  the  foreign  countr}'  from  which  the 
accused  party  may  have  escaped.*  .  .  .  No  oral  proof  of  this 
kind  has  been  submitted ;  nor,  so  far  as  the  general  law  of  Great 
Britain  or  the  local  British  law  of  India  has  been  ascertained  by 
reference  to  books,  has  it  been  found  that  mere  copies  of  original 
depositions  taken  before  a  magistrate,  and  attested  by  the  clerk  of 
his  court,  would  be  anywhere  within  the  British  dominions  com- 
petent proof  against  the  accused  for  the  purposes  of  commitment" 

The  case  must,  therefore,  said  Judge  Brown,  stand  upon  the 
certificate  of  the  consul  alone,  which  so  far  as  it  related  to 
the  copies,  was  as  follows:  — 

1  In  re  Henrich,  6  Blatchf.  4U  ;  sufnrt,  {  818. 

*  On  this  point  Judge  Brown  cited  In  re  Fowler,  18  Blatchf.  430,  437,  438  ; 
4  Fed.  Rep.  303  ;  In  re  Wadge,  16  Fed.  Bep.  864,  aflirmed  on  appeal,  16  Fed. 
Bep.  332  ;  21  Blatchf.  300.    Supra,  §f  314,  82S. 
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**  And  I  certify  ttiat  all  and  everj  the  certified  copies  hereunto 
attached  are  properly  and  legally  authenticated  and  certified  ac- 
cording to  the  law  in  fbroe  in  British  India,  so  as  to  enable  them 
to  be  used  in  eyidence  and  as  proof  that  the  originals  were  dulj' 
received  in  evidence  by  the  said  Gilbert  Stuart  Henderson, 
Esquire,  and  the  said  Frederick  John  Marsden,  Esquire,  respec- 
tivel}',  in  proof  of  the  criminality  of  the  said  Robert  Bruce  Mc- 
Phun  named  therein,  in  respect  of  the  said  charges  of  forgery, 
uttering,  and  cheating/* 

Judge  Brown  said  that  if  the  certificate  had  omitted  all  that 
followed  the  words  **.  used  in  evidence, "  and  added  only  "  for 
similar  purposes, ''  that,  with  the  context,  must  have  been 
held  sufficient,  as  in  the  case  of  Wadge.^  But  he  was  unable 
to  construe  what  followed  the  words  "  used  in  evidence'*  as 
meaning  anything  else  than  as  evidence  that  certain  originals 
were  on  file,  which  had  been  duly  received  in  evidence  by  the 
magistrates  at  Calcutta  as  proof  of  criminality.  This,  said 
Judge  Brown,  was  manifestly  a  different  thing  from  what  the 
statute  required.  The  certificate  amounted  to  no  more  than 
the  statement  that  such  depositions  existed  at  Calcutta,  which 
might  be  uaed  as  evidence  against  the  parties  who  made  the 
depositions,  perhaps,  though  not  competent  evidence  of  the 
criminality  of  the  accused.'  Judge  Brown  said  that  if  there 
were  reasonable  ground  to  suppose  that  the  imperfection  of.  the 
consul's  certificate  arose  from  inadvertence,  or  from  misun- 
derstanding of  the  act  oi  Congress,  the  court  would  remit  the 
proceedings  to  the  commissioner  for  a  further  hearing;  or  if 
it  appeared  by  other  proof  that  by  the  general  English  law,  or 
by  that  of  British  India,  copies  of  depositions  attested  in  the 
manner  in  question  were  in  fact  competent  proof  of  criminal- 
ity. But  inquiries  concerning  the  law  made  by  the  court 
from  the  first  failed  to  elicit  anything  from  text-books,  stat- 
utes, or  reports  to  show  that  there  was  any  law  or  practice  in 
the  British  dominions  to  make  the  copies  evidence  of  crim- 
inality.    The  prisoner  was  accordingly  discharged. 

§  825.  Case  of  Fergus. — In  the  case  of  Fergus,  who  was 
surrendered  to  Great  Britain  in  1887  on  a  charge  of  for^ry 

1  Supra,  S  922.  *  Citing  1  Greenl.  £▼.  588,  588,  589. 
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committed  in  Scotland,  the  examination  took  place  before 
Judge  Nelson,  of  the  district  court  of  the  United  States  for 
the  District  of  Massachusetts.  The  documentary  evidence 
was  produced  by  Alexander  Gunn,  a  detective  officer  of  the 
police  force  of  Greenock,  Scotland.  He  testified,  so  Judge 
Nelson's  certificate  to  the  Secretary  of  State  reads,  ^  — 

"That  the  papers  which  he  produced  were  the  original  deposi- 
tions, complaint,  and  application  for  a  warrant  and  record  of  the 
issuing  of  the  same,  and  that  the  bill  of  exchange  which  he  pro- 
duced was  the  original  foi-ged  bill  of  exchange.  He  testified  that 
he  had  been  a  detective  officer  for  fourteen  years,  and  was  familiar 
with  the  criminal  procedure  in  Scotland  and  had  conducted  cases 
there,  and  that  the  proceedings  are  in  accordance  lyith  the  prac- 
tice there,  and  that  these  depositions  would  be  received  there  on  a 
hearing  like  this  and  as  used  here.'* 

The  documents  were  also  authenticated  in  the  following 
form :  — 

I  hereby  certify  that  the  signatures  '*  Alex.  Nicolson,**  certifying 
to  the  correctness  of  the  annexed  copies  of  a  warrant  of  arrest  and 
depositions,  are  the  signatures  of  Alexander  Nicholson,  Esquire, 
sheriff  substitute  of  Renfrew  and  Bute,  having  authority  to  issue 
and  receive  the  same ;  and  I  further  certify  that  such  copies  of  the 
documents  so  certified  by  a  magistrate  having  jurisdiction  in  the 
place  where  the  same  were  issued  and  taken,  and  authenticated  by 
a  minister  of  state,  and  sealed  with  his  official  seal,  would  be  re- 
ceived as  evidence  of  the  criminality  of  a  fugitive  criminal  fh>m  the 
United  States  chained  before  a  tribunal  in  Great  Britain  with  an 
extradition  crime  under  the  extradition  treat}'  between  Great 
Britain  and  the  United  States. 

[seal  of  HOKE  DEFT.]  GODFRET  LUSHINGTOK, 

Under  Secretary  of  State  for  the  Home  Department, 
Whitehall^  19th  January,  1887. 

I  hereby  certify  that  the  above  signature,  "  Godfrey  Lnshing- 
ton,''  is  the  handwriting  of  Godfrey  Lushington,  Esquire,  one  of  the 
Under  Secretaries  of  State  for  the  Home  Department. 
[f.  o.  seal.]  Julian  Pauncefote,  Kt.,  G.  C.  M.  G.,  C.  B., 

Under  Secretary  of  State  for  Foreign  Affairs, 

FoRBiGN  Office,  January  20, 1887. 

1  MS3.  Dept  of  State. 
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LSOATION  OF  THB  UNITED  STATES, 

London,  January  21, 1887. 
I  hereby  certify  that  I  believe  the  signature  ^'  Godfrey'  Lushing- 
ton/'  on  the  preceding  page,  is  the  handwriting  of  Godfrey  Lush- 
ington,  Esquire,  Under  Secretary  of  State  for  the  Home  Department ; 
and  that  the  signature  ^^  Julian  Fauncefote/'  at  the  foot  of  the  pre- 
ceding page,  is  the  handwriting  of  Sir  Julian  Pauncefote,  Et, 
G.  C.  M.  G.,  C.  B.,  Under  Secretary  of  State  for  Foreign  Affairs. 
And  1  further  certify  that  the  annexed  copy  of  the  warrant  of  arrest 
and  of  the  depositions  upon  which  it  was  granted,  so  certified  b}'  a 
magistrate  having  jurisdiction  in  the  place  where  the  same  were 
issued  and  taken,  and  authenticated  bj'  a  minister  of  state,  and 
sealed  with  his  official  seal,  would  be  received  as  evidence  of  crimi- 
nality of  a  fugitive  criminal  from  the  United  States  charged  before 
a  tribunal  in  Great  Britain  with  an  extradition  crime  under  the  ex- 
tradition treaty  between  the  United  States  and  Great  Britain. 

In  witness  whereof  I  hereto  sign  my  name  and 
[seal  of  cause  the  seal  of  this  Legation  to  be  affixed,  this 

THE  LEGATION.]      twcnty-first  day  of  Januarj',  1887. 

£.  J.  Phelps, 
Entoy  Extraordinary  and  Minister  Plenipotentiary  of  the  United  States 
of  America  to  the  Kingdom  of  Great  Britain  and  Ireland. 

Judge  Nelson  held  that  the  papers  were  duly  authenticated.^ 
§826.  Case  of  HerreB.  —  Li  the  case  of  Herres,'  before 
Judge  Brewer,  on  habeas  corpus,  in  the  eighth  circuit  in 
1887,  it  was  objected  that  the  depositions  were  not  properly 
authenticated.  The  authentication  was  in  the  following 
form: 

I,  Charles  H.  Hirschfelder,  American  vice-consul  at  the  city  of 
Toronto,  in  the  Provincre  of  Ontario  and  Dominion  of  Canada,  and 
one  of  the  consular  officers  of  the  United  States  of  America,  resi- 
dent in  the  said  province,  do  hereb}^  certify  that  the  copies  hereto 
annexed  of  the  depositions  of  John  Cavers,  Peter  L.  Litweller,  and 
Oscar  Bruckner,  proposed  to  be  used  upon  an  application  for  the 
extradition  of  one  John  Kaiser  Herres  fVom  the  said  United  States 
to  the  Province  of  Ontario  on  a  charge  of  forgery,  alleged  to  have 
been  committed  in  Ontario  aforesaid,  ai*e  properly  and  legally'  au- 
thenticated so  as  to  entitle  such  copies  to  be  used  for  similar  por- 

1  MSS.  Dept.  of  State.  ^  Inrt  Horres,  88  Fed.  Rep.  16& 
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poses  by  the  tribunals  of  the  said  province  and  of  the  said  Dominion 

of  Canada. 

[seal.]  C.  a.  Hirschfelper, 

U.  S.  Vice-ContnL 
TottONTO,  24th  September,  1887. 

Judge  Brewer  said  that  the  documents,  being  authenticated 
in  the  very  language  of  the  act  of  1882,  were  properly  ad- 
mitted. It  was  also  objected  that  the  certification  was  made 
by  the  vice-consul,  who  was  not  a  principal  officer.  Judge 
Brewer  said  that  section  1674,  Revised  Statutes,  answered 
the  objection,  in  providing  that  "  '  Vice-consuls '  and  *  vice- 
commercial  agents '  shall  be  deemed  to  denote  consular  offi- 
cers, who  shall  be  substituted,  temporarily,  to  fill  the  places 
of  consuls-general,  consuls,  or  commercial  agents,  when  they 
shall  be  temporarily  absent,  or  relieved  from  duty. "  In  other 
words,  said  Judge  Brewer,  the  vice-consul  was  not  a  deputy, 
but  an  acting  consul;  and  was  a  principal  consular  officer 
within  the  meaning  of  the  act  of  1882. 

§327.  Case  of  Charleston. — A  similar  form  of  authenti- 
cation was  used  in  the  case  of  Charleston,*  before  Judge 
Nelson,  of  the  United  States  district  court  for  the  District  of 
Minnesota,'  on  habeas  eorpuSj  in  May,  1888.  The  certificate 
was  as  follows:  — 

Dominion  of  Canada^  Province  of  Ontario^  to  wit: 

I,  Charles  W.  Wagner,  American  consul  at  the  city  of  Toronto, 
in  the  Province  of  Ontario  and  Dominion  of  Canada,  a  consular 
officer  of  the  United  States  of  America,  resident  in  the  said  prov- 
ince, do  hereby  certify  that  the  copies  hereunto  annexed  of  the  depo- 
sitions of  Alexander  Robinson  and  Frederick  S.  Jarvis,  proposed  to 
be  used  upon  an  application  for  the  extradition  of  one  George  J. 
Charleston,  from  the  United  States  to  the  Province  of  Ontario,  on  a 
charge  of  forgery,  allied  to  have  been  committed  in  the  Province 
of  Ontario  aforesaid,  are  properly  and  legally  authenticated,  so  as 
to  entitle  such  copies  to  be  used  for  similar  puri)oses  and  tribunals 
of  the  said  province,  and  of  the  said  Dominion  of  Canada. 

Given  under  my  hand  and  seal  of  this  consulate  at 
[seal.]  Toronto,  this  fourteenth  day  of  April,  a.  d.  1888. 

Chables  W.  Waoker, 

United  Sme$  Comul* 

1  84  Fed.  Bep.  588.  *  MSS.  Dept.  of  State. 
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Counsel  for  the  relator  objected  to  this  certificate  as  insuffi- 
cient. While  conceding  that  the  competency  of  the  evidence 
was  to  be  determined  by  the  act  of  1882,  he  contended  that  it 
should  be  shown,  in  addition  to  what  was  stated  in  the  certi- 
ficate, that  the  law  of  the  Dominion  of  Canada  would  allow 
^^  copies  of  original  depositions  taken  before  a  magistrate  to 
be  received  as  competent  proof  against  the  accused  for  the 
purposes  of  commitment "  To  this  objection  Judge  Nelson 
replied:  "I  cannot  appreciate  this  point.  The  fact  for  the 
commissioner  to  determine  is  the  criminality  of  the  person 
charged,  and  by  the  treaty  the  question  is,  what  is  compe- 
tent evidence  of  that  fact  here  in  Minnesota  where  the  pris- 
oner is  arrested  ?  "  He  said  that  the  act  of  1882  must  settle 
this  question,  and,  after  citing  section  5  thereof,  stated  the 
following  conclusion:  "The  certificate  of  the  consul  to  the 
depositions  fully  meets  the  requirements  of  this  act  to  entitle 
the  depositions  to  be  received  by  the  commissioner  as  evi- 
dence of  criminality.  It  has  been  held  by  all  tribunals  which 
have  passed  upon  this  act  of  1882  that  ^similar  purposes' 
refers  to. the  words  'for  all  the  purposes  of  such  hearing,' 
that  is,  to  proof  of  criminality. "  ^  The  writ  of  habeas  corpus 
was  dismissed  and  the  prisoner  remanded  into  custody.^ 

^  Judge  Nelson  cited  In  re  McPhun,  80  Fed.  Bep.  57 ;  aupra^  §  824 ;  In  re 
UerreB,  82  Fed  Bep.  588  ;  supra,  §  826  ;  /n  re  Henrich,  5  Blatchf.  414,  425  ; 
mpra,  f  818. 

'Ill  the  recent  case  of  Plngge,  snirendered  to  the  Netherlands,  the  commis- 
sioner admitted  two  instalments  of  documentaiy  evidence  which  were  respectively 
authenticated  as  follows  :  — 

FIBST  INSTALLMENT. 

I,  Bobert  B.  Boosevelt,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
the  United  States  of  America  to  the  Netherlands,  do  hereby  certify  that  the  ac- 
companying attached  papers  are  properly  and  legally  authenticated  so  as  to  en- 
able them  to  be  received  and  admitted  as  evidence  for  all  the  purposes  of  a  hearing 
against  the  accused  of  the  charges  therein  stated,  and  upon  which  his  extradition 
has  been  or  is  about  to  be  demanded,  and  for  similar  purposes  in  the  tribunals  of 
the  Kingdom  of  the  Netherlands,  from  which  country  the  accused  party  has  escaped. 
And  that  such  papers  are  authenticated  in  the  manner  required  by  an  act  of  Con- 
gress of  the  United  States,  entitled  "An  Act  regulating  fees  and  the  practice  in 
extradition  cases,"  approved  Aug.  8,  1882. 

Done  at  the  Hague  this  first  day  of  February,  1889,  under  my  hand 
[SBALJ  and  seal  of  the  United  States. 

R.  B.  BOOSEVELT. 

VOL.  I. — 32 
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§  828.  Ca09  of  Benson. — In  the  case  of  Benson,^  before 
Judge  Lacombe,  in  the  circuit  court  of  the  United  States  for 
the  Southern  District  of  New  York,  on  habeas  eorpu%j  the 
court  said:  — 

^*  The  relator  contends  that  the  documentary  evidence  submitted 
was  not  accompanied  hy  a  certificate  of  the  principal  diplomatic  or 
consular  officer  of  the  United  States  resident  in  Mexico,  stating 
clearly  that  it  is  properly  and  legajly  authenticated,  so  as  to  entitle  it 
to  be  received  in  evidence  in  support  of  the  same  criminal  charge  by 
the  tribunals  of  Mexico.  The  certificates  are  undoubtedly  defective, 
but  Judge  Blatchford,  In  re  Fowler,  18  Bktchf.  437 ;  4  Fed.  Rep. 
803,  held  that  authentication  may  bo  made  by  oral  proof  given 
here/' 

Judge  Lacombe  held  that  such  proof  had  been  made.  It 
consisted  in  the  evidence  of  two  experts  in  the  law  of  Mexico 
to  the  effect  that  papers  certified  as  were  those  presented 
were  properly  and'  legally  authenticated  so  as  to  entitle  them 
to  be  received  by  the  tribunals  of  Mexico  as  evidence  of  the 
crime  of  forgery,  the  crime  charged.  Judge  Lacombe  said 
that  this  evidence  was,  under  the  rules  laid  down  in  the 
cases,  "competent  and  suflScient" 

SECOND  INSTALLMENT. 

The  depositions  subseqnently  sent  were  authenticated  as  follows:  — 

United  States  Consulate  at  Botrbrdau,  Netherlands. 
Upon  the  reqaest  of  the  Minister  of  Foreign  Affairs  of  the  Kingdom  of  the 
Netherlands,  and  in  the  absence  of  the  Honorable  Robert  B.  Roosevelt,  Envoy 
Extraordinary  and  Minister  Plenipotentiary  of  the  United  States  of  America  to 
the  Kingdom  of  the  Netherlands,  I,  Howard  Ellis,  Consul  of  the  United  States  of 
America  at  Kotherdam,  Kingdom  of  the  Netherlands,  under  and  by  authority  of 
the  act  of  Congress,  entitled  "  An  act  regulating  fees  and  the  practice  in  extradi- 
tion cases,"  approved  August  3,  1882,  do  hereby  certify  that  the  accompanying 
and  attached  papers  are  properly  and  legally  authenticated  so  as  to  entitle  them 
to  be  received  and  admitted  as  evidence  upon  a  hearing  of  the  charge  against  the 
accused,  the  said  Cornells  Eduard  Plugge,  set  out  in  the  said  papers,  in  the  tri- 
bunals of  the  Kingdom  of  the  Netherlands,  from  which  country  the  accused  party 
has  escaped,  and  whose  extradition  has  been  or  is  about  to  be  demanded. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my  seal 
[seal]  this  fifth  day  of  April,  a.  d.  1889. 

Howard  Ellis,  U.  S.  Connil, 
MSS.  Dept  of  state. 
1  In  re  Benson,  84  Fed.  Rep.  649. 
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§  829.  Case  of  Barton.  —  In  the  case  of  Thomas  Barton, 
extradited  to  England  in  1889  on  a  charge  of  forgery,  the 
commissioner,  Henry  R.  Edmunds,  of  Philadelphia,  held 
that  the  certificate  of  the  legation  in  London  was  insufficient, 
and  refused  to  admit  tiie  documentary  evidence  until  it  was 
authenticated  by  the  oaths  of  witnesses.  The  writer  is  in- 
formed that  the  certificate  of  the  legation  was  in  substan- 
tially the  same  form  as  that  used  by  Mr.  Lowell  in  the 
Fowler  case.^  On  June  20,  1889,  the  writer  enclosed  to  Mr. 
Edmimds  a  draft-certificate,  with  an  inquiry  whether  it  would 
meet  the  objections  found  to  the  certificate  in  the  Barton 
case.     The  draft-certificate  was  in  the  following  form :  — 

I, ,  Envoy  Extraordinary  and  Minister  Plenipo- 
tentiary of  the  United  States  in  London,  hereby  certify  that  the 
annexed  papers,  being  [here  state  what  papers  are],  proposed  to 
be  used  upon  an  application  for  the  extradition  from  the  United 
States  of  ,  charged  with  the  crime  of  , 

alleged  to  have  been  committed  in  ,  are  properlj-  and 

legally  authenticated  so  as  to  entitle  them  to  be  received  in  evi- 
dence for  the  similar  purposes  mentioned  in  the  act  of  Congress  of 
August  3,  1882,  b}'  the  tribunals  of 

Mr.  Edmunds  promptly  replied,  suggesting  that  the  last 
clause  be  made  to  read :  "  in  evidence  for  similar  purposes  by 
the  tribunals  of  ,  and  as  mentioned  in "  &c.  He  said : 
"  The  remainder  of  the  certificate  appears  to  me  to  be  unex- 
ceptionable. It  is  short,  and  at  the  same  time  contains  all 
that  the  law  demands. "  The  words  "  as  required  by  "  were 
substituted  for  the  words  "  and  as  mentioned  in, "  and  with 
that  alteration  the  certificate,  as  amended  by  Mr.  Edmunds, 
was  sent  to  the  legation  in  London  for  future  use.^ 

§  830.    Oral  Proof  may  supply  Defect  in  Certificate.  —  From 

the  foregoing  review  of  the  decisions  of  the  courts  and  com- 

1  Supra,  §  314. 

3  For  convenience  the  final  fonn  of  the  certificate  is  given ;  — 

**  I,  ^^— ,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the 

United  States  in  London,  hereby  certify  that  the  annexed  papers,  being  [here  state 
what  papers  are],  proposed  to  be  used  npon  an  application  for  the  extradition  firom 
the  United  States  of  ,  charged  with  the  crime  of  ,  al- 

leged to  have  been  committed  in  ,  are  properly  and  legally  anthenti- 
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missioners  it  appears  that,  in  the  absence  of  authentication 
hj  the  minister  or  consul,  or  where  such  authentication  is 

cated  80  as  to  entitle  them  to  be  received  in  evidence  for  rimilar  purposes  by  the 
tribunals  of  ,  as  required  by  the  act  of  Congress  of  August  8,  1882." 

Mr.  Edmunds  admitted  documentary  evidence  certified  in  this  form  in  the  case 
of  Thomas  Frederick  Steventon,  whom  he  committed  for  surrender  June  19, 1890, 
on  a  charge  of  embezzlement  in  England.     The  certificates  were  as  follows :  — 

In  forwarding  the  annexed  papers  to  be  used  in  support  of  an  application  for 
the  surrender  from  the  United  States  of  Thomas  Frederick  Steventon,  chai^d 
with  the  crime  of  embezzlement,  committed  in  Great  Britain,  I  hereby  certify  that 
to  the  best  of  my  knowledge  and  belief,  the  signatures  "  W.  Bruce,"  certifying  to 
the  correctness  of  the  copies  of  the  warrant  of  arrest,  the  information  and  deposi- 
tions on  which  the  warraut  was  granted,  are  the  signatures  of  WiUiam  Bruce, 
Esquire,  stipendiary  police  magistrate  and  a  justice  of  the  peace  for  the  Borough 
of  Leeds,  having  authority  to  issue  and  receive  the  same ;  and  I  further  certify 
that  such  documents,  so  certified  by  a  magistrate  having  jurisdiction  in  the  place 
where  the  same  were  issued  and  taken,  and  authenticated  by  a  minister  of  state, 
and  sealed  with  his  official  seal,  would  be  received  in  evidence  for  similar  pur- 
poses by  the  tribunals  of  Qreat  Britain. 

[seal  of  £.  Leigh  Pembestok, 

HOME  DEPARTMENT.]  AsststajU  Under  Secretary  of  SUUefor  the 

Home  Depeatmeni, 
Whitehall,  May  29, 1890. 

I  certify  that  the  above  signature  "  E.  Leigh  Pemberton,"  is  the  handwriting 

of  Edward  Leigh  Pemberton,  Esquire,  Assistant  Under  Secretary  of  State  for  the 

Home  Department. 

T.  H.  Sanderson, 

[seal  of  beo.  of  state    Assistaml  Under  Secretary  of  State  for  Foreign  Affmrt, 

FOR  FOREION  AFFAIRS.] 

Foeeion  Office,  May  SO,  1890. 

Legation  of  the  United  States, 
London,  May  80, 1890. 

I,  Robert  T.  Lincoln,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the 

United  States  to  Great  Britain,  hereby  certify  that  the  annexed  papers,  being 

copies  of  the  warrant  of  arrest,  and  the  information  and  depositions  on  which  the 

warrant  was  granted,  proposed  to  be  used  upon  an  application  for  the  extradition 

from  the  United  States  of  Thomas  Frederick  Steventon,  charged  with  the  crime 

of  embezzlement,  alleged  to  have  been  committed  in  Great  Britain,  are  properly 

and  legally  authenticated  so  as  to  entitle  them  to  be  received  in  evidence  for  simi* 

lar  purposes  by  the  tribunals  of  Qreat  Britain,  as  required  by  the  act  of  Congress 

of  August  8, 1882. 

In  witness  thereof  I  hereto  sign  my  name  and  cause  the 

[seal  of  legation.]        seal  of  this  Legation  to  be  affixed  this  80th  day  of  May, 

1890. 

BoBERT  T.  Lincoln. 
MSS.  Dept  of  State. 

A  warrant  for  Steventon's  surrender  was  issued  June  21, 1890. 


EVIDENCE.  501 

defective,  the  omission  or  defect  may  be  supplied  by  oral 
proof.  ^  Two  other  propositions  are  also  sustained  by  the 
language  of  the  courts  and  commissioners :  (1)  That  the  au- 
thentication is  sufficient  if  it  be  in  the  language  of  the 
statute;^  (2)  that  where  the  certificate  is  sufficient  it  is  con- 
clusive as  to  the  admissibility  of  the  evidence.*  The  first  of 
these  two  propositions  it  is  necessary  to  further  examine. 

§  831.  Meaning  of  words  ''  for  BimUar  PnrposeB."  —  Tlie 
words  ^^for  similar  purposes ''  in  section  5  of  the  act  of  1882 
have  no  definitive  meaning  upon  the  face  of  the  statute. 
They  obviously  refer  to  the  words  "for  all  the  purposes  of 
such  hearing,"  in  the  same  section,  but  those  words  also  re- 
quire interpretation.  It  is  therefore  necessary  to  consider 
with  care  both  the  statutes  and  the  adjudicated  cases  in 
order  to  ascertain  how  the  law  stands  at  the  present  time. 
If  the  decisions  and  opinions  of  the  courts  on  the  subject 
were  consistent  and  unambiguous,  the  matter  could  easily  be 
determined.  But  this  is  not  the  case,  as  will  be  shown.  For 
the  purposes  of  the  discussion,  the  provisions  of  the  act  of 
1860  and  those  of  the  act  of  1882  are  considered  as  the  same, 
the  only  difference  between  them  being  certain  verbal  varia- 
tions which  do  not  appear  to  affect  their  meaning. 

§  882.  Review  of  Decisions.  —  In  the  case  of  Muller^  the 
certifications  were  not  in  the  language  of  the  statute,  but 
were  held  sufficient,  since  they  disclosed  that  the  papers 
were  admissible  as  evidence  in  support  of  the  criminal  charge 
in  Prussia,  the  country  from  which  the  fugitive  escaped.  In 
the  case  of  Henrich  ^  the  certificate  was  in  the  language  of 

I  Ex  parte  Boss,  2  Bond,  252 ;  In  re  Macdonuell,  11  Blatchf.  170 ;  In  re 
Fowler,  i  Fed.  Rep.  808 ;  In  re  Wadge,  15  Id.  864 ;  16  Id.  882  ;  In  re  McPhun, 
80  Id.  57  ;  In  re  Benson,  34  Id.  649. 

s  Case  of  Mailer,  10  Op.  A..G.  501 ;  In  re  Henrich,  5  Blatchf.  414 ;  In  re 
Farez,  7  Id.  345  ;  In  re  Behrendt,  22  Fed.  Rep.  669  ;  In  re  McPhan,  80  Id.  57  ; 
In  re  Herrea,  83  Id.  165  ;  In  re  Charleston,  84  Id.  588.  Supra,  §§  817,  818,  828, 
824,  826,  827. 

*  In  re  Farez,  7  Blatchf.  845  ;  In  re  Macdonnell,  11  Id.  170  ;  In  re  Behrendt^ 
82  Fed.  Bep.  669 ;  In  re  McPhnn,  80  Id.  57;  In  re  Herres,  88  Id.  165  ;  In  re 
Charleston,  84  Id.  538.    Supra,  S§  818,  819,  828,  824,  326,  827. 

«  5  Phila.  Bep.  289  ;  1868.    Supra,  §  817. 

*  5  Blatchf.  414  ;  1867.     Supra,  §  818. 
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'the  statute  —  "  for  similar  purposes. "  Judge  Shipman,  whose 
views  were  approved  by  Mr.  Justice  Nelson  and  Judge  Blatch- 
ford,  held  that  it  was  sufficient,  at  the  same  time  saying: 
"The  meaning  of  the  certificate  is  perfectly  obvious,  when 
considered  in  reference  to  its  object  and  in  connection  with 
the  certificates  of  the  Prussian  officials.  The  latter  declare 
it  to  be  a  valid  piece  of  evidence  touching  the  charge  of 
criminality,  which  it  embraces  and  sets  forth  with  particu- 
larity." And  in  laying  down  at  the  close  of  his  decision 
rules  to  be  observed  in  future  cases,  he  said  that  the  certi- 
ficate of  the  diplomatic  or  consular  officer  should  state 
"  clearly  "  that  the  evidence  so  certified  "  is  properly  and  le- 
gally authenticated,  so  as  to  entitle  it  to  be  received  in  evi- 
dence in  support  of  the  same  criminal  charge  by  the  tribunals 
of  such  foreign  country."  In  the  case  of  Parez^  the  certifi- 
cate of  the  resident  minister  in  Switzerland,  the  country 
from  which  the  fugitive  escaped,  was  also  in  the  language  of 
the  statute.  Judge  Blatchford  held  that  it  was  sufficient,  ia 
connection  with  the  certificate  of  the  Swiss  Chancellor,  which 
expressly  stated  that  the  evidence  "  would  be  amply  sufficient 
to  warrant  the  arrest  of  Prangois  Parez,  and  his  committal 
for  trial  and  judgment  before  the  tribunals  of  the  canton  of 
Berne,  if  he  were  in  Switzerland,  for  the  crime  of  forgery 
and  uttering  false  papers,  of  which  he  is  accused."  In  the 
case  of  Macdonnell  ^  the  certificate,  which  Judges  Woodruff 
and  Blatchford  held  to  be  good,  and  which  purported  to  have 
been  made  pursuant  to  the  act  of  1860,  stated  that  the  docu- 
ments were  "  properly  and  legally  authenticated  so  as  to  enti- 
tle them  and  each  of  them  to  be  received  for  similar  purposes 
by  the  tribunals  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  so  as  to  entitle  them  and  each  of  them  to  be 
received  by  the  tribunals  of  the  said  kingdom  as  evidence  of 
the  criminality  of  "  the  alleged  fugitives,  whose  names  were 
stated.  The  same  statements  were  made  in  the  certificate  of 
the  consul  at  Halifax  in  the  case  of  Dugau.^    In  the  case  of  . 

1  7  Blatchf.  845  ;  1870.     Supra,  §  318. 
«  11  Blatchf.  170  ;  1878.     Supra,  §  819. 
^      s  2  Lowell,  867  ;  1874.    Supra,  §  820. 
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Stupp  ^  the  certificate  of  the  minister  of  the  United  States  in 
Belgiom  stated  that  the  documents  would  be  received  by  the 
tribunals  of  that  country  as  evidence  in  support  of  the  crimi- 
nal charge  therein  mentioned,  and  for  similar  purposes  as  re- 
quired by  the  act  of  1860.  Judge  Blatchford  held  that  this 
was  a  sufficient  authentication  imder  that  act 

In  the  case  of  Roth,^  1883,  the  first  under  the  act  of  1882, 
the  certificate  simply  used  the  words  "for  similar  purposes," 
but  the  certificate  of  the  Chancellor  of  the  Swiss  Confedera- 
tion stated  that  the  magistrate  before  whom  the  depositions 
were  taken  was  competent  to  conduct  a  criminal  investiga- 
tion of  the  charge  in  question,  and  that  the  documents  were 
"  drawn  up  in  conformity  with  the  forms  prescribed  by  the 
laws  of  the  canton  of  Berne,  in  Switzerland,  to  give  them 
fvll  and  entire  force  as  pieces  of  evidence. "  In  the  case  <rf 
Wadge  ^  the  certificate  of  the  minister  to  England,  the  coun- 
try frcun  which  the  fugitive  escaped,  followed  the  language  of 
the  act.  The  certificate  of  the  Home  Department  was  that 
"such  copies  of  the  documents  so  certified  by  a  magistrate 
having  jurisdiction  in  the  place,  where  the  same  were  issued 
and  taken,  and  authenticated  by  a  minister  of  state  and  sealed 
with  his  official  seal,  would  be  received  for  similar  purposes 
before  a  tribunal  in  Great  Britain. "  The  documents  referred 
to  were  copies  of  a  warrant  of  arrest  and  of  the  complaint  on 
which  it  was  issued.  The  certificate  of  the  Home  Department 
also  followed  the  language  of  the  act  of  1882,  and  seems  to 
have  been  intended  to  mean  that  similarly  authenticated  pa- 
pers from  a  foreign  country  would  be  admitted  in  extraditioli 
proceedings  before  the  tribunals  of  Great  Britain.  In  the 
examination  of  the  fugitive  before  the  commissioner  in  New 
York,  oral  evidence'  was  admitted  to  prove  the  signature  of 
the  police  magistrate  who  took  the  complaint  and  issued  the 
warrant,  as  well  as  to  show  "that  the  documents  were  authen- 
ticated for  the  purpose  of  being  used  in  the  extradition  pro- 
ceedings. "  "  Prom  the  oral  evidence,  therefore, "  said  Judge 
Brown,  "  in  connection  with  the  authentication,  the  intention 

1  12  Blatchf.  501.  *  Suj^ra^  §  321. 

s  15  Fed.  Bep.  864  ;  1883.    Supr^  %  82^. 


604  EXTRADITION. 

is  clear  to  certify  that  these  documents  are  such  as  would  be 
received  in  similar  proceedings  in  the  demanding  country ; 
and  that  is  sufficient. "  In  support  of  this  decision  he  cited 
the  cases  of  Henrich,  Farez,  and  Fowler ;  but  it  is  manifest 
that  they  do  not  sustain  his  decision  as  to  the  sufficiency  of 
the  authentication  of  the  documents,  even  when  the  certifi- 
cates and  the  oral  proof  are  taken  together.  This  is  so  ob- 
vious as  to  the  case  of  Fowler,  which  was  under  the  act  of 
1876,  expressly  requiring  certification  that  the  original  docu- 
ments would  be  received  as  evidence  of  the  criminality  of  the 
accused  in  the  foreign  coimtry,  that  it  may  be  omitted  from 
further  consideration.  It  is  quite  as  clear  that  the  decisions 
in  the  cases  of  Henrich  and  Farez  do  not  sustain  the  proposi- 
tion that  the  authentication  must  be  such  as  would  render  the 
documents  admissible  in  the  foreign  country  in  an  extradi- 
tion proceeding.  On  the  contrary  it  was  stated  in  both  those 
cases  that  the  certificate  of  the  minister  was  sufficient,  when 
taken  in  connection  with  the  certification  of  the  authorities  of 
the  country  from  which  the  fugitive  escaped,  that  the  docu- 
ments would  be  admissible  there  as  evidence  of  his  criminal- 
ity. When  the  case  of  Wadge  came  before  Judge  Wallace  on 
appeal  he  held  that  it  need  not  appear  that  the  depositions 
or  copies  would  be  competent  evidence  upon  the  trial  of  the 
accused  before  the  foreign  tribunal,  if  they  were  sufficient  to 
authorize  his  arrest.^  This  was  still  a  different  view  of  the 
matter  from  that  taken  by  Judge  Brown;  for  the  evidence 
which  would  suffice  to  warrant  the  arrest  of  a  person  in  Eng- 
land or  in  the  United  States  would  not  necessarily  be  competent 
either  to  justify  his  commitment  for  trial  or  his  extradition. 
So  that,  while  assuming  that  the  act  of  1882  restored  the 
act  of  1860,  and  citing  in  support  of  his  construction  of  the 
former  the  decisions  of  the  courts  upon  the  latter  act.  Judge 
Brown  gave  to  the  act  of  1882  a  construction  which  was  never 
given  to  the  act  of  1860.  And  the  same  may  be  said  of  the 
decision  of  Judge  Wallace.  In  the  case  of  Behrendt^  the  lan- 
guage of  Judge  Brown  is  not  quite  clear.     He  repeated  the 

^  16  Fed.  Rep.  882.  Supra,  §  822. 
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declaration  made  by  him  in  the  case  of  Wadge,  that  the  act 
of  1882  restored  the  provisions  of  the  act  of  1860.  The  cer- 
tificate of  the  minister  stated  that  the  documents  would  be 
received  in  Prussia  for  similar  purposes.  But  the  certifi- 
cate of  the  royal  judge  before  whom  the  depositions  were 
taken  also  showed  that  they  would  be  received  by  the  tribu- 
nals of  Prussia  as  evidence  of  criminality  of  the  accused  in 
that  country.  So  that,  while  Judge  Brown  said  that  the  cer- 
tificate could  not  be  held  to  be  defective  if  in  the  language  of 
the  act,  the  certificate  of  the  minister  when  taken  in  connec- 
tion with  the  certificate  of  the  royal  Prussian  judge,  would 
have  met  the  views  of  the  court  in  the  cases  of  Henrich  and 
Farez,  namely,  that  it  must  appear  that  the  documents  would 
be  received  by  the  tribunals  of  the  country  from  which  the 
accused  escaped  as  evidence  of  his  criminality,  if  he  were  on 
trial,  or  were  being  examined  for  commitment  for  trial  there, 
on  the  charge  in  question.  In  the  case  of  McPhun  ^  the  cer- 
tificate of  the  consul  of  the  United  States  at  Calcutta  merely 
stated  in  substance  that  the  copies  were  copies  of  certain 
original  depositions  which  were  duly  received  in  evidence  by 
the  magistrates  of  that  place  in  proof  of  the  criminality  of 
the  accused.  Judge  Brown  held  this  to  be  insufiicient.  He 
said  that  if  the  certificate  had  followed  the  language  of  the 
act  it  would  have  been  sufficient  and  the  docimients  receiva- 
ble. He  added  that,  in  case  the.  certificate  was  insufficient, 
resort  might  be  had,  under  the  first  part  of  section  5  of  the 
act  of  1882,  to  oral  or  other  proof  to  show  that  the  documents 
were  "  so  authenticated  as  to  entitle  them  to  be  received  as  evi- 
dence of  criminality  in  a  proceeding  for  commitment  or  trans- 
portation for  trial  in  the  foreign  country  from  which  the 
accused  party  may  have  escaped.  ...  No  oral  proof  of  this 
kind  has  been  submitted;  nor,  so  far  as  the  general  law  of 
Great  Britain  or  the  local  British  law  of  India  has  been 
ascertained  by  reference  to  books,  has  it  been  found  that 
mere  copies  of  original  depositions  taken  before  a  magistrate, 
and  attested  by  the  clerk  of  his  court,  would  be,  anywhere 
within  the  British  dominions,  competent  proof  against  the 

1  80  Fed.  Rep.  67  ;  1887.    Supra,  %  324. 
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accused  for  the  purposes  of  commitment."  In  this  opinion 
Judge  Brown  was  undoubtedly  correct  But  as  the  act  of 
1882  provides  that  the  documents  must  be  proved  to  be  re^ 
ceivable  **for  similar  purposes"  by  the  foreign  tribunals 
without  reference  to  the  question  whether  such  proof  is  made 
orally  or  by  certificate,  it  is  diflScult  to  see  why  a  certificate 
merely  stating  that  they  are  so  receivable  is  sufficient,  if  the 
oral  proof  must  show  that  they  would  be  received  "as  evi- 
dence of  criminality  in  a  proceeding  for  commitment  or 
transportation  for  trial  in  the  foreign  country  from  which  the 
accused  party  may  have  escaped."  Nor  is  it  clear  why  thd 
latter  requirement  in  regard  to  the  oral  proof  should  be  im* 
posed,  if,  as  intimated  in  the  cases  of  Wadge  and  Behrendt, 
^similar  purposes  "  mean  proceedings  in  extradition.  In  the 
case  ol  Fergus,^  before  Judge  Nelson,  in  Massachusetts,  the 
oral  proof  and  the  certification  were  consistent  in  stating 
that  the  documents  were  so  authenticated  as  to  be  admissible 
as  evidence  in  an  extradition  proceeding  in  the  foreign  coun- 
try. In  the  case  of  Herres^  the  certificate  stated  that  the 
copies  of  depositions  referred  to  in  the  certificate  were  to  be 
used  on  an  application  for  the  extradition  of  the  fugitive  from 
the  United  States,  and  that  they  were  properly  and  legally  au- 
thenticated so  as  to  entitle  them  "  to  be  used  for  similar  pur- 
poses "  by  the  tribunals  of  the  Province  of  Ontario,  Canada. 
Judge  Brewer  held  that  this  was  sufficient,  the  certificate 
being  in  the  language  of  the  act  In  the  case  of  Charleston  ^ 
the  certificate  was  in  the  same  form  as  that  in  the  case  of 
Herres.  Judge  Nelson  said  that  the  words  "similar  pur- 
poses" in  the  act  meant  proof  of  criminality,  and  that  the 
certificate,  when  it  used  that  language,  must  be  held  to  mean 
the  same  thing.  This  opinion  was  expressed,  notwithstand- 
ing the  fact  that  the  certificate  stated,  not  that  the  documents 
would  be  admitted  in  proof  of  the  criminality  of  the  accused 
by  the  tribunals  of  Canada,  on  the  charge  there  pending 
against  him,  but  that,  being  prepared  for  use  in  an  extradi- 
tion proceeding  in  the  United  States,  they  were  so  authen- 

1  Supra,  §  825.  *  88  Fed.  Bep.  165.    Supnt,  §  826. 
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ticated  as  to  entitle  them  to  be  received  for  similar  parposes 
by  the  tribmials  of  Ontario,  which  seems  to  mean  that  if  the 
case  were  reversed  and  the  United  States  applying  for  the  sur- 
render of  a  fugitive  in  Canada,  papers  similarly  authenticated 
would  be  received  there  on  the  hearing.  In  the  case  of  Ben- 
son ^  the  oral  proof  by  which  the  documents  were  rendered  ad- 
missible was  to  the  effect  that  they  were  so  authenticated  as 
to  entitle  them  to  be  received  by  the  tribunals  of  Mexico,  the 
country  from  which  the  fugitive  escaped,  as  evidence  <rf  the 
charge  of  forgery,  for  which  his  extradition  was  sought. 

§  888.  Result  of  Review  of  Cases.  —  From  this,  review  of 
the  cases  we  reach  certain  contradictory  results.  It  is  uni- 
formly stated  that  the  act  of  1882  merely  restored  the  pro- 
visions of  tiie  act  of  1860.  But  while  under  the  latter  act  it 
was  held  that  the  diplomatic  (w  consular  certificate  must 
show,  either  on  its  face  or  in  connection  with  the  prior  certi- 
fications, that  the  documents  would  be  received  by  the  tri- 
bunals of  the  country  from  which  the  fugitive  escaped  as 
evidence  of  his  criminality,  on  the  charge  there  pending,  un- 
der the  act  of  1882  it  has  been  held  that  it  is  sufficient  if 
the  certificate  show  that  documents  similarly  authenticated 
would  be  received  by  those  tribunals  as  evidence  in  extradi- 
tion proceedings.  At  the  same  time  the  language  of  some  of 
the  cases  under  the  act  of  1882  indicates  tiie  opinion  that  if 
resort  is  had  to  oral  testimony  to  prove  the  documents,  such 
testimony  must  be  to  the  effect  that  they  would  be  received 
by  the  tribunals  of  the  foreign  coimtry  as  evidence  of  the 
criminality  of  the  fugitive,  if  he  were  under  examination 
there  on  the  charge  for  which  his  extradition  is  sought.  The 
importance  of  this  distinction  will  be  clear  to  those  familiar 
with  criminal  practice  and  procedure  in  the  United  States 
and 'England.  In  neither  of  those  countries  are  ex  parte  de- 
positions admissible  and  sufficient  for  the  commitment  of  an 
accused  person  for  trial.  When  arrested,  he  is  entitled  to  a 
preliminary  hearing,  at  which  the  witnesses  must  be  exam- 
ined in  his  presence  with  opportunity  for  cross-examination. 
Such  a  hearing  is  necessary,  unless  waived  by  the  accused, 

'    1  84  Fed.  Rep.  649.     Supra,  %  828. 
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in  order  that  he  may  be  committed  or  held  to  bail  for  triaL 
If  the  testimony  of  the  witnesses  is  reduced  to  writing  or  put 
into  the  form  of  depositions,  it  must  be  done  in  the  same 
manner,  that  is  to  say,  in  the  presence  of  the  accused  in  or- 
der that  he  may  have  opportimity  for  cross-examination. 
Unless  the  depositions  are  so  taken,  they  are  not  receivable 
as  evidence  in  criminal  proceedings  against  the  accused.^  It 
is  obvious,  however,  that  to  require  such  evidence  in  extra- 
dition proceedings  would  render  such  proceedings  practically 
impossible  as  between  the  United  States  and  Oreat  Britain. 
The  flight  of  the  criminal  would  put  it  beyond  the  power  of 
the  country  from  which  he  escaped  to  furnish  to  the  other  doc- 
umentary evidence  for  his  extradition. 

§  334.  Importance  of  Change  in  the  Law.  —  The  indeter- 
minate treatment  of  the  words  "for  similar  purposes"  in 
the  act  of  1882,  as  above  shown,  has  thus  far  prevented  a 
failure  of  justice,  but  the  admitted  vagueness  of  those  words, 
taken  in  connection  with  the  contradictory  expressions  of 
the  courts,  renders  it  important  that  the  law  should  be 
so  amended  as  to  make  the  method  of  authentication  defi- 
nite and  certain,  and  at  the  same  time  possible  in  all 
cases.  The  importance  of  such  a  step  is  more  strongly  ap- 
parent when  we  consider  the  history  of  the  words  "for  simi- 
lar purposes. "  By  the  second  section  of  the  act  of  1848,  as 
we  have  seen,  it  was  provided  that  copies  of  the  depositions 
upon  which  a  warrant  of  arrest  may  have  been  granted  in  the 
foreign  country,  certified  under  the  hand  of  the  person  issu- 
ing the  warrant,  and  attested  on  the  oath  of  the  party  pro- 
ducing them  to  be  true  copies  of  the  original  depositions, 
might  be  received  "  in  evidence  of  the  criminality  of  the  per- 
son so  apprehended."  The  meaning  of  these  words  is  clear 
when  they  are  taken  in  connection  with  the  provisions  of  the 
law  and  the  treaties.  The  treaties  provide  that  the  fugitive 
shall  be  surrendered  only  upon  such  evidence  as  would  war- 
rant his  apprehension  and  commitment  for  trial  in  the  place 
where  he  is  found,  if  the  crime  had  there  been  committed, 

1  Weeks  on  Depositions,  §§  540-569  ;  1  Bishop's  Criin.  Pro.,  §§  1092-1099 ; 
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The  statute  provides  that  when  the  fugitive  is  arrested  he 
shall  be  brought  before  a  magistrate  in  order  that  "  the  evi- 
dence of  criminality  may  be  heard  and  considered ; "  and  that 
if  the  magistrate  shall  deem  "  the  evidence  sufficient  to  sus- 
tain the  charge  under  the  provisions  of  the  proper  treaty  or 
convention,"  he  shall  certify  his  proceedings  to  the  Secretary 
of  State  and  commit  the  prisoner  for  surrender.  Taking 
these  provisions  together  it  is  clear  that  "  evidence  of  crimi- 
nality" means  evidence  to  warrant  commitment  for  trial. 
The  act  of  1848,  in  spite  of  the  narrowness  of  its  provisions, 
was  intelligently  drawn  with  reference  to  the  rules  of  law  in 
the  United  States  and  Great  Britain  in  respect  to  the  admis- 
sion of  documentary  evidence  in  criminal  proceedings.  It 
did  not  require  that  the  documents  should  be  admissible  as 
evidence  of  criminality  in  the  foreign  country.  The  docu- 
ments which  it  specified  —  copies  of  the  depositions  on  which 
a  warrant  of  arrest  may  have  been  granted  in  the  foreign 
country  —  were  not  so  admissible  in  Great  Britain,  the  only 
country  with  which  (France  excepted)  the  United  States 
had  in  1848  a  treaty  of  extradition.  But  it  provided  that 
those  documents  should  be  received  in  evidence  of  criminal- 
ity in  the  United  States.  This  was  a  clear  and  explicit  pro- 
vision which,  so  far  as  it  went,  met  the  necessities  of  the 
case.  The  act  of  1860  was  amendatory  of  the  statute  of 
1848,  and  must  be  construed  in  connection  with  it.  It  pro- 
vided that  in  all  cases  where  depositions,  warrants,  or  other 
papers,  or  copies  thereof,  should  be  offered  in  evidence  under 
the  second  section  of  the  act  of  1848,  they  should  be  "ad- 
mitted and  received  for  the  purposes  mentioned  in  the  said 
section,  if  they  shall  be  properly  and  legally  authenticated,  so 
as  to  entitle  them  to  be  received  for  similar  purposes  by  the 
tribunals  of  the  foreign  country  from  which  the  accused  party 
shall  have  escaped."  The  only  purpose  mentioned  in  the 
second  section  of  the  act  of  1848  was  the  "  evidence  of  the 
criminality"  of  the  person  apprehended,  upon  the  hearing 
before  the  magistrate  for  the  determination  of  the  question 
whether  the  evidence  adduced  would  warrant  the  apprehen- 
sion and  commitment  of  the  fugitive  for  trial  in  the  place 
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where  he  was  found,  if  the  crime  had  there  been  committed. 
Hence  it  was  rightly  held  in  the  cases  of  Henrich,  Farez,  Mac- 
donnell,  and  Stupp,^  that,  under  the  act  of  1860,  it  must  be 
shown  that  the  documents  offered  in  the  country  of  refuge 
would  be  receivable  in  evidence  to  commit  the  accused  for 
trial  in  the  country  from  which  he  escaped.     Thus  while  the 
act  of  1860  enlarged  the  scope  of  the  second  section  of  the 
act  of  1848,  it  imposed  a  new  condition  as  to  the  character 
of  the  evidence  to  be  received.     That  this  was  done  with  a 
view  to  all  the  consequences  is  not  probable.     The  debates 
in  the  Senate  indicate  that  it  was  not  so  done.     The  act  of 
1848  was  correct  in  principle  and  definite  in  its  require- 
ments.    The  terms  of  the  act  of  1860  indicate  that  it  was 
intended  to  preserve  that  principle;  but  the  language  used 
for  that  purpose  effected  the  opposite  result  and  established 
no  uniform  rule  of  authenticity.     The  act  of  1876   merely 
contained  an  explicit  statement  of  what  the  act  of  1860  re- 
quired, namely,  that  the  authentication  should  be  such  as  to 
entitle  the  documents  "  to  be  received  (this  is  the  language  of 
the  act  of  1876)  as  evidence  of  the  criminality  of  the  person 
so  apprehended,  by  the  tribunals  of  the  foreign  country  from 
which  the  accused  party  shall  have  escaped. "     The  only  dif- 
ference between  the  two  acts  was  that  the  act  of  1860  in 
reality  required  all  papers,  whether  originals  or  copies,  to  be 
so  authenticated,  while  the  act  of  1876  required  the  certificate 
to  state,  where  copies  were  produced,  only  that  the  originals 
would  be  received  as  evidence  of  criminality  in  the  foreign 
country.  2    Then  comes  the  act  of  1882,  which  provides  that 
certain  documents  (the  same  as  those  mentioned  in  the  acts 
of  1876  and  1860)  "  or  copies  thereof "  shall  be  admitted  on 
the  hearing  of  an  extradition  case  under  Title  66  of  the  Re- 
vised Statutes,  "for  all  the  purposes  of  such  hearing,"  if  so 
authenticated  as  to  entitle  them  to  be  received  "for  similar 
purposes  by  the  tribunals  of  the  foreign  country  from  which 
the  accused  party  shall  have  escaped."    The  important  ques- 
tion is  whether,  in  view  of  its  language  and  its  history,  this 
act  does  more  than  restore  the  law -of  1860.     What  are  "all 

1  Supra,  §§  318,  819,  313.  >  Supra,  §  314. 
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the  purposes"  of  a  hearing  under  Title  66  of  the  Revised 
Statutes  ?  Is  there  any  other  purpose  than  that  specified  in 
the  act  of  1848  and  referred  to  in  the  plural  in  the  statute  of 
1860,  —  of  determining  whether  the  evidence  is  sufficient  to 
justify  the  commitment  of  the  accused  for  trial  in  the  place 
where  he  is  found,  if  the  crime  had  there  been  conmiitted  ? 
If  the  construction  given  to  the  act  of  1860  in  the  cases  of 
Henrich,  Farez,  Macdonnell,  and  Stupp  be  correct,  and  it  does 
not  appear  ever  to  have  been  questioned,  one  of  two  alterna- 
tives must  be  admitted :  either  the  courts  have  been  wrong  in 
saying  that  the  act  of  1882  merely  restored  the  act  of  1860, 
or,  since  the  passage  of  the  act  of  1882,  they  have  erred  in  the 
construction  of  both.  For,  the  construction  given  to  the  act 
of  1882,  so  far  as  it  relates  to  certificatory  authentication,  in 
the  cases  of  Wadge,  Behrendt,  Fergus,  Herres,  and  Charles- 
ton, is  radically  different  from  the  construction  given  to  the 
act  of  1860  in  the  cases  above  cited.  In  the  case  of  McPhun, 
Judge  Brown  appears  to  have  discerned  the  real  meaning  of 
the  act  of  1882. 

§  335.  Proposed  Amendment.  —  In  a  bill  introduced  in  the 
Senate  June  11,  1888,  to  amend  the  law  relating  to  interna- 
tional extradition,^  there  is  the  following  provision:  — 

''Sect.  7.  That  warrants,  indictments,  depositions,  statements 
on  oath,  jadicial  records,  and  copies  thereof,  and  certificates  of  or 
judicial  documents  stating  the  fact  of  conviction,  shall  be  deemed 
dul}'  authenticated  as  evidence,  if  such  warrants,  indictments,  depo- 
sitions, statements  on  oath,  Judicial  records,  or  copies  thereof,  or 
such  certificates  or  judicial  documents,  purport  to  be  certified  under 
the  hand  of  a  judge,  magistrate,  or  ofiQcer  of  the  demanding  state, 
and  if,  in  addition  to  such  certification,  the  official  character  and 
competency  of  such  judge,  magistrate,  or  ofiQcer  is  proved  by  the 
oath  of  some  witness,  or  by  the  ofi^cial  seal  of  the  minister  of  jus- 
tice or  some  other  minister  of  state,  of  which  ofiQcial  seal  judicial 
notice  shall  be  taken ;  and  all  laws  relating  to  the  authentication  of 
documentary  evidence  in  hearings  in  international  extradition  under 
Title  sixly-six  of  the  Revised  Statutes  are  hereby  repealed." 

This  provision  is  in  accordance  with  the  principle  of  the  act 

^  Sen.  Bill  3115,  50th  Cong.,  Ist  session. 
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of  1848,  in  that  it  prescribes  a  definite  and  certain  rule  in 
respect  to  the  character  and  authentication  of  the  evidence 
which  may  be  admitted  on  a  hearing  in  extradition  in  the 
United  States.  It  requires  the  foreign  documents  to  be 
authentic,  but  leaves  it  to  the  examining  magistrate  in  the 
United  States  to  determine  whether  the  evidence  presented 
is  sufficient  to  justify  the  fugitive's  commitment.  If  the 
fugitive  is  returned  it  is  for  trial ;  and  it  is  to  be  assumed 
that  the  demanding  government  believes  that  evidence  may 
be  obtained,  though  it  may  not  be  able  to  produce  it  in  the 
fugitive's  absence,  admissible  to  convict  and  a  fortiori  to 
commit  for  trial  after  he  is  brought  back.  This  assump- 
tion is  based  upon  the  principle  of  good  faith  which  under- 
lies the  system  of  extradition. 

§  336.  Opinion  of  Supreme  Court.  —  Since  the  preceding 
part  of  this  chapter  was  written,  the  views  expressed  by  the 
writer  have  been  confirmed  and  the  importance  of  a  change 
in  the  law  made  clearer  by  the  opinion  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Luis  Oteiza  y  Cortes  v. 
Jacobus,  decided  May  23,  1890.  When  the  case  was  before 
the  commissioner  in  New  York,  counsel  for  the  Spanish  gov- 
ernment, on  January  14,  1890,  offered  in  evidence  certain 
documents  and  copies  of  depositions,  annexed  to  which  was 
the  following  certificate:  — 

Consulate-General  of  the  United  States  of  America,  at  Havana, 
Island  of  Cuba.  I,  the  nndersigned,  Consal-General  of  the  United 
States  of  America,  at  Havana,  Cuba,  do  hereby  ceitif}'  that  the 
signature  to  the  foregoing  and  annexed  document  of  Don  Venancio 
Zorilla  y  Arredondo,  president  of  the  superior  court  of  Havana,  to 
which  is  also  affixed  the  seal  of  said  court,  certifying  to  the  sig- 
natures of  Don  Aniceto  de  Palma  y  Lujan,  Associate  Justice  of 
said  court,  charged  with  the  proceedings  against  Don  Federico 
Prado,  Don  Luis  de  Oteyza  y  Cortez,  and  others,  for  eml>ezzle- 
ment  of  public  funds,  and  of  Don  Emllio  Valdes  Valenzuela,  ap- 
pointed clerk  of  said  oonrt  in  said  proceedings,  to  be,  in  my  opinion, 
true  and  genuine,  and  in  the  handwriting  of  the  said  Don  Venancio 
Zorilla  y  Arredondo,  president  of  the  superior  court  of  Havana.  I 
also  ceilify  that  the  signature  of  Don  Manuel  Salamanca  y  Negrete 
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to  the  said  document,  to  which  is  affixed  the  seal  of  the  genei*al  gov- 
ernnient  of  the  Island  of  Cuba,  is  in  m}'  opinion  the  true  and  gen- 
uine signature  of  his  excellenc}',  Don  Manuel  Salamanca  y  Negrete, 
the  Governor-General  of  the  Island  of  Cuba.  And  I  do  fhrther  cer- 
tify that  the  copies  of  the  depositions,  proofs,  and  other  evidences 
hereto  annexed,  have  been  in  my  opinion  thereby  properly  and 
legally  authenticated,  so  as  to  enable  them  to  be  received  as  evi- 
dence by  the  tribunals  of  Spain  and  of  the  Island  of  Cuba.  In 
witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  this  office,  at  Havana,  this  9th  day  of  January,  a.  d.  1890. 
Ramon  O.  Williams,  U.  S.  Consul-General.  [Seal  of  the  con- 
sulate.] 

Counsel  for  the  defendant  objected  to  this  certificate  on  the 
ground  that  it  was  not  in  conformity  with  the  act  of  August  8, 
1882,  in  that  the  consul-general  failed  to  state  that  the  papers 
were  properly  and  legally  authenticated  so  as  to  entitle  them 
to  be  received  **  for  similar  purposes  "  by  the  tribunals  of  the 
foreign  country  from  which  the  accused  was  alleged  to  have 
escaped.  The  commissioner  sustained  the  objection;  and 
the  papers  were  on  the  same  day  returned  to  Cuba  by  a 
special  messenger  for  further  authentication.^  When  the 
consul-general  received  them  he  affixed  to  each  of  his  former 
certificates  the  following  certificate:  — 

Consulate-General  of  the  United  States  of  America,  Havana. 
I,  the  undersigned,  Consul-General  of  the  United  States  of  Amer- 
ica, at  Havana,  Island  of  Cuba,  do  hereby  certify  that  the  forego- 
ing and  annexed  document  is  the  original  certificate  made  b}*  me 
on  the  9th  of  Januar\^  last,  certifying  to  certain  proceedings  of 
extradition  against  Don  Federico  Prado,  Don  Luis  de  Oteyza  y 
Cortez  and  others,  but  which  was  withdrawn  bj'  me  on  the  18th  da}' 

^  The  decLBion  of  the  coramissioner  is  a  fair  illustration  of  the  infelicity  thct 
seems  to  have  attended  the  words  "  for  similar  purposes,'*  in  the  act  of  1882.  Thu 
certificate  of  the  consul-general  clearly  meant  that  the  documents  would  be  re- 
ceived in  evidence  by  the  tribunals  of  Cuba  in  support  of  the  criminal  charge 
there  pending.  As  there  could  be  no  higher  kind  of  documentary  e'vidence  than 
that,  it  would  seem  that  the  remorseless  exactions  of  the  words  "  for  similar  pur- 
poses "  should  have  beeu  satisfied.  It  is  submitted  that  it  is  high  time  to  strike 
from  the  statute-book  a  clause  under  which  the  highest  ty(ie  of  documentary  evi- 
dence  is  rejected  because  the  certificate  that  accompanies  it  does  not  employ  lan- 
gungo  which,  however  magical,  has  upon  its  face  no  definitive  meaning. 
VOL.1. — 88 
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of  January,  annulling  b}'  signature  thereto  and  substitnting  there- 
for the  certificate  which  now  appears  with  the  said  proceedings 
under  said  date  of  Januar}'  18,  1890.  Given  under  my  band  and 
official  seal  at  Havana,  the  12th  day  of  February,  1890.  Ramok 
O.  Williams,  Cousui-General.         [Seal.] 

The  consul-general  then  afiixed  a  new  certificate  in  the  fol- 
lowing form:  — 

Consulate-General  of  the  United  States  of  America,  at  Havana, 
Island  of  Cuba.  I,  the  undersigned,  Consul-General  of  the  United 
States  of  America  at  Havana,  Cuba,  do  hereby  certify  that  the  sig- 
nature to  the  foregoing  and  annexed  document  of  Don  Venancio 
Zorilla  y  Arredondo,  president  of  the  superior  court  of  Havana,  to 
which  is  also  affixed  the  seal  of  said  court,  certifying  to  the  signa- 
ture of  Don  A  nice  to  de  Palma  3'  Lujan,  Associate  Justice  of  said 
court,  charged  with  the  criminal  proceedings  against  Don  Federico 
Prado,  Don  Luis  Otoj^za  y  Cortez,  and  others,  for  embezzlement  of 
public  funds,  and  of  Don  Emilio  Valdes  Valenzuela,  appointed  clerk 
of  said  court  in  said  proceedings,  is  the  true  and  genuine  signature 
in  the  handwriting  of  said  Don  Venancio  Zorilla  y  Arredondo,  presi- 
dent of  the  superior  court  of  Havana,  and  such  as  he  is  accustomecl 
to  use  in  his  official  acts.  I  also  certify  that  the  signature  of  Don 
Manuel  Salamanca  y  Negrete,  affixed  to  the  foregoing  and  annexed 
certificate,  to  which  is  affixed  the  seal  of  the  general  government  of 
the  Island  of  Cuba,  are  the  true  and  genuine  signature  and  official 
seal  of  his  Excellency  Don  Manuel  Salamanca  y  Negrete,  the  Gov- 
ernor-General of  the  Island  of  Cuba,  and  such  as  he  is  accustomed 
to  use  in  his  official  acts.  And  I  further  certify  that  the  copies 
of  the  depositions,  proofs,  papers,  documents,  and  other  evidence 
hereto  annexed,  have  been  properly  and  legally  authenticated,  so 
as  to  entitle  them  to  be  received  as  evidence  for  similar  purposes 
by  the  tribunals  of  Spain  and  of  the  Island  of  Cuba.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal  of  this 
Consulate-General  at  Havana,  the  eighteenth  da}'  of  January,  one 
thousand  eight  hundred  and  ninety.  Ramon  O.  Williaks,  U.  S. 
Consul-General.     [Seal  of  the  Consulate.] 

The  papers  were  received  again  in  New  York  on  January  22, 
1890,  and  on  the  24th  of  the  same  month  were  again  offered 
in  evidence.  The  commissioner,  after  examining  the  new 
certificate  in  connection  with  the  statute,  said :  — 
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"While  the  certificate  follows  literally  the  words  of  the  statute  as 
to  the  authentication,  nevertheless  it  is  somewhat  blind,  owing  to 
the  fact  that  the  word  '  evidence  *  does  not  appear  in  the  certificate. 
Still,  the  first  part  of  the  certificate  contains  a  statement  to  the 
effect  that  a  warrant  has  been  issued  in  a  criminal  court  of  Cuba 
for  the  arrest  of  the  defendant  for  embezzlement ;  it  is  true  this 
statement  appears  in  an  early  part  of  the  certificate,  neverthe- 
less the  whole  certificate  must  be  construed  as  one ;  and  I  am  of 
opinion  that  it  complies  substantially  with  the  requirements  of  the 
statute,  although  I  do  not  think  the  question  is  entirely  free  from 
doubt  I  cannot  conceive  that  the  certificate  can  be  construed  in 
any  other  sense  than  that  it  means  that  the  certificate  is  so  authen- 
ticated as  to  entitle  it  to  be  used  as  evidence  of  the  offence/* 

All  the  certificates  above  quoted  and  the  opinion  of  the  com- 
missioner appear  in  the  printed  record  of  the  case  before  the 
Supreme  Court.  The  unanimous  decision  of  that  tribunal, 
which  was  adverse  to  the  prisoner,  was  rendered  by  Mr. 
Justice  Blatchford,  whose  long  judicial  experience  in  and 
pre-eminent  knowledge  of  extradition  procedure  and  practice 
invest  any  opinion  delivered  by  him  in  an  extradition  case 
with  a  peculiar  authority.  Referring,  in  the  course  of  his 
opinion,  to  the  subject  of  documentary  evidence,  though  not 
to  the  point  of  the  validity  of  the  above  certificates,  the 
learned  Justice  observed:  — 

"  In  the  case  of  In  re  McPhnn,  24  Blatchford,  254,  in  the  circuit 
court  for  the  Southern  District  of  New  York,  before  Judge  Brown, 
in  March,  1887,  on  a  habeas  corpus  in  an  extradition  case,  it  was 
held  that  the  words  ^  for  similar  purposes '  in  the  5th  section  of  the 
act  of  August  3,  1882,  must  receive  the  same  construction  they  had 
received  under  the  act  of  June  22,  1860,  chap.  184  (12  Stat  84), 
which  was  that  they  meant  *  as  evidence  of  criminality ; '  and  that 
the  same  construction  had  been  given  to  similar  words  in  prior  stat- 
utes; citing  In  re  Henrich,  5  Blat-chfoi-d,  414,  424,  and  In  re 
Farez,*7  Blatchford,  845,  858.     We  concur  in  this  view." 

The  reference  to  the  cases  of  Henrich  and  Farez  as  contain- 
ing the  true  construction  of  the  act  of  1882,  coming  from 
Mr.  Justice  Blatchford,  with  the  unanimous  concurrence  of 
the  Supreme  Court,  Jb  very  significant. 
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4.    Amount  of  Evidence  required. 

§  837.  Treaty  Rule.  —  An  examiuatiou  of  the  yarions 
treaties  in  force  between  nations  at  the  present  time  shovs 
that  in  some  instances  extradition  is  granted  on  the  exhibi- 
tion of  a  warrant  of  arrest ;  in  others,  on  the  exhibition  of 
an  indictment  or  equivalent  document;  while  in  other  and 
more  frequent  cases  still  further  evidence  is  required.^  In 
respect  to  the  amount  of  evidence  required  to  justify  the  sur- 
render of  fugitive  criminals,  many  of  the  treaties  of  the 
United  States  contain  the  following  provision:  "Provfrferf, 
That  this  shall  only  be  done  upon  such  evidence  of  criminal- 
ity as,  according  to  the  laws  of  the  place  where  the  fugitive 
or  person  so  charged  shall  be  found,  would  justify  his  appre- 
hension and  commitment  for  trial  if  the  crime  or  offence  had 
there  been  committed."  This  is  found  in  the  following 
treaties:  Austria,  1856;  Baden,  1857;  Bavaria,  1853;  Bel- 
gium, 1882 ;  Oreat  Britain,  1842 ;  Hawaii,  1849  (except  the 
words  "the  fugitive");  Italy,  1868;  Japan,  1886;  Luxem- 
burg, 1883;  Netherlands,  1887;  Nicaragua,  1870;  Ottoman 
Porte,  1874 ;  Prussia  and  other  states,  1852 ;  Salvador,  1870 ; 
Spain,  1877.  The  treaties  with  Hayti  and  the  Dominican 
Republic  read  as  follows :  — 

"  Provided^  That  this  shall  be  done  only  when  the  fact  of 
the  commission  of  the  crime  shall  be  so  established  as  \jo 
justify  their  apprehension  and  commitment  for  trial,  if  the 
crime  had  been  committed  in  the  country  where  the  persons 
so  accused  shall  be  found;  in  all  of  which  the  tribunals  of 
said  country  shall  proceed  and  decide  according  to  their  own 
laws. " 

The  treaty  with  Ecuador,  1872,  provides  that  surrender 
shall  take  place  "when  the  criminality  shall  be  proved  in 
such  manner  that  according  to  the  laws  of  the  country  where 
the  fugitive  or  accused  may  be  found,  such  persons  might  be 
lawfully  arrested  and  tried,  had  the  crime  been  committed 
within  its  jurisdiction."  The  treaties  with  France,  1843; 
Mexico,  1861;  Orange  Free  State,  1871;  and  Switzerland, 

^  Lewis  on  Foreign  Jurisdiction,  &c.,  pp.  52-54.  I 
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1850,  provide  that  the  fugitive  shall  be  surrendered  ^when 
the  fact  of  the  commission  of  the  crime  shall  be  so  estab- 
lished "  as  to  justify  his  apprehension  and  commitment  for 
trial,  if  the  crime  had  there  been  committed.  The  treaty 
with  Sweden  and  Norway,  1860,  referring  to  persons  "  con- 
demned" or  charged,  contains  the  following  clause:  — 

''  Provided,  that  this  sun'ender  and  deliver}'  shall  not  be  obliga- 
tory on  either  of  the  high  contracting  parties  except  upon  presen- 
tation by  the  other,  in  original  or  in  verified  copy,  of  the  Judicial 
declaration  or  sentence  establishing  the  culpability  of  the  fugitive, 
and  issued  by  the  proper  authority  of  tlie  government  who  claims 
the  surrender,  in  case  such  sentence  or  declaration  shall  have  been 
pronounced ;  said  document  to  be  drawn  up  and  certified  according 
to  the  forms  prescribed  by  the  laws  of  the  oountiy  making  the 
demand.  But  if  such  sentence  or  declaration  shall  not  have  been  / 
pronounced,  then  the  surrender  may  be  demanded,  and  shall  be . 
made,  when  the  demanding  party  shall  have  fumiBhed  such  proof 
of  culpability  as  would  have  been  suflScient  to  justify  the  apprehen- 
sion and  commitment  for  trial  of  the  accused  if  the  offence  had 
been  committed  in  the  country  where  he  shall  have  taken  refuge." 

No  reference,  however,  is  found  in  the  cases  to  the  varia- 
tions in  phraseology  which  the  treaties  contain,  the  general 
purport  of  them  all  being  that  the  evidence  shall  be  sufficient 
to  justify  apprehension  and  conmiitment  for  trial  at  the  place 
where  the  person  is  found,  if  his  crime  had  there  been 
committed.^ 

1  On  November  6,  1878,  Mr.  Westenberg^  Dutch  minlBter,  made  the  foUowiog 
inquiries  of  Mr.  Fish  :  "  It  is  prorided  in  these  treaties  (certain  extradition  trea- 
ties of  the  United  States),  that  the  extradition  can  take  place  only  '  when  the 
fact  of  the  commission  of  the  crime  shall  be  so  established  as  to  justify  the  appre- 
hension and  commitment  for  trial  if  the  crime  had  been  committed  in  the  country 
where  the  person  so  accused  shall  be  found,  in  all  of  which  the  tribunals  of  said 
country  shall  proceed  and  decide  according  to  their  own  laws.'  .  .  . 

"  My  government  would  now  be  glad  to  be  informed,  1st,  Whether  the  mean- 
ing of  this  stipulation  is,  that  in  order  to  obtain  the  extradition  of  an  accused 
person,  it  is  necessary  to  tnmsmit  the  depositions  made  under  oath  by  the  wit- 
nesses before  the  judge  conducting  the  preliminary  proceedings,  as  is  required  in 
England ;  . .  .  8d,  whether  there  exists  in  the  United  States  any  uniform  criminal 
procedure,  that  is  to  say,  whether  the  same  laws  and  rules  are  enforced  in  rela- 


618  EXTRADITION. 

§  338.  Reason  of  Rule.  —  This  rule  is  founded  upon  the 
fact  that  the  extradition  of  the  fugitive,  unless  he  is  surren- 
dered as  a  convicted  criminal,  is  for  the  purpose  of  trial. 
Hence  evidence  to  justify  conviction  is  not  required.^  To 
demand  such  evidence  would  be  unjust  to  the  fugitive,  since 
it  would  amount  to  trying  him  twice  for  the  same  offence, 
and  would  send  him  before  the  foreign  tribunals  for  trial 
under  the  adverse  presumptions  of  a  former  conviction.  In 
the  case  of  Washburn,^  who  was  charged  with  theft  in  Canada, 
Chancellor  Kent,  without  any  treaty  or  statute  to  guide  him, 
said  that  "  the  evidence  to  detain  the  party,  for  the  purpose 
of  surrender,  must  be  sufficient  to  commit  the  party  for  trial, 
if  the  offence  was  committed  here."  In  the  case  of  Ross,^ 
under  the  treaty  with  Oreat  Britain,  Judge  Leavitt  said :  — 

'^  It  may  be  well,  perhaps,  to  remind  counsel  for  the  accused 
that  the  action  of  the  court  in  the  present  proceeding  is  not  con- 
clusive upon  him.  If  it  shall  be  held  to  be  necessary  to  remit  him 
to  his  native  country,  to  answer  to  the  criminal  charge  against  him, 
be  will  there  have  a  full  opportunity  of  defence  before  a  Jury,  and 
wiU  only  be  found  gailty  upon  clear  and  legal  proof.*' 

tion  to  criminal  procedure  in  all  the  States,  or  whether  the  laws  concerning  sach 
procedure  are  different  in  the  different  States."    For.  Bel.,  1874,  p.  783. 

Mr.  Fish  replied,  November  12,  187S,  saying :  *'  No  question  has  been  raised 
by  three  of  the  governments  with  whom  treaties  have  been  entered  into  containing 
the  stipulation  cited  in  your  note,  as  to  its  merit  I  abstain,  therefore,  from 
speculating  in  the  abstract  over  provisions  of  detail  in  treaties  of  extradition  ex* 
isting  between  the  United  States  and  other  countries.  It  will,  as  I  hope,  meet 
the  object  of  your  inquiry  on  this  point,  to  say  that  in  every  treaty  of  extradition 
the  United  States  insists  that  it  can  be  required  to  surrender  a  fugitive  criminal 
only  upon  such  evidence  of  criminality  as,  according  to  the  laws  of  the  place  where 
he  shall  be  found,  would  justify  his  apprehension  and  commitment  for  trial  if  the 
crime  had  there  been  committed." 

In  specific  reply  to  the  8d  question,  Mr.  Fish  said  :  "  I  have  to  say  that  the 
criminal  code  of  the  United  States  applies  only  to  offences  defined  by  the  general 
government,  or  committed  within  its  exclusive  jurisdiction,  or  upon  the  high  seas, 
or  some  navigable  water,  and  that  each  State  establishes  and  regulates  its  own 
criminal  procedure  as  well  with  respect  to  the  definitions  of  crimes,  as  to  the  mode 
of  procedure  against  criminals,  and  the  manner  and  extent  of  punishment.*'  For. 
Bel.,  1874,  pp.  783-786. 

^  4  Op.  830,  Nelson,  1844  ;  In  re  Wadge,  16  Fed.  Rep.  864 ;  16  Id.  882  ;  iii 
r$  Herres,  83  Fed.  Rep.  165. 

s  4  Johns.  Ch.  106  ;  1819.  •  2  Bond,  252,  261. 
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§  839.  Bvidenoe  need  not  be  sach  as  to  Warrant  ConTiotlon. 
—  Two  cases  arc  found  in  which,  in  spite  of  the  language  of 
the  treaties  and  the  acts  of  Congress,^  it  has  been  held  that 
the  evidence  of  criminality  must  be  such  as  to  warrant  con- 
viction. In  the  case  of  Ex  parte  Kaine,^  in  1853,  Mr.  Justice 
Nelson  said :  — 

*^  The  proof,  in  all  cases  under  a  treaty  of  extradition,  should 
be,  not  only  competent,  but  full  and  satisfactory,  that  the  offence 
has  been  committed  by  the  fugitive  in  the  foreign  jurisdiction  — 
sufficiently  so  to  warrant  a  conviction,  in  the  judgment  of  the 
magistrate,  of  the  offence  with  which  he  is  charged,  if  sitting  upon 
the  final  trial  and  hearing  of  the  case.  No  magisti*ate  should 
order  a  surrender  short  of  such  proof." 

This  doctrine  was  announced  in  the  second  circuit,  but  does 
not  appear  ever  to  have  been  acted  upon  there.  In  the  case 
in  which  it  was  laid  down,  the  fugitive  was  in  fact  discharged 
on  another  ground  than  that  of  the  insufficiency  of  the  evi- 
dence, which  four  of  the  Justices  of  the  Supreme  Court  of  the 
United  States,  when  the  case  was  before  that  tribunal,  held 
to  be  sufficient^  In  the  case  of  Henrich^  Judge  Shipman 
said  that  he  had  consulted  with  Mr.  Justice  Nelson  and 
Judge  Blatchford  in  reference  to  the  case,  and  that  he  was 
authorized  to  state  that  they  concurred  with  him  in  the  views 
expressed  in  his  opinion.  That  opinion  covered  many  ques« 
tions ;  but  so  far  as  it  related  to  the  weight  of  evidence  it  did 
not  go  the  length  of  the  opinion  of  Mr.  Justice  Nelson  in  the 
case  of  Kaine.  On  the  contrary,  Judge  Shipman  said :  *^  The 
evidence  of  forgery  is  very  strong,  and,  so  far  as  its  weight 
is  concerned,  is,  in  the  language  of  the  treaty,  ^such  evidence 
of  criminality,  as,  according  to  the  laws  of  the  place  where 

^  The  preAent  law  on  the  sabject  of  the  amount  of  evidence,  as  given  in  sec- 
tion 6270,  Revised  Statutes,  preserves  the  language  of  the  first  section  of  the  act 
of  1848.  A  proposition  to  amend  this  act  while  it  was  before  the  Senate,  so  as  to 
require  more  evidence  than  would  justify  commitment  for  trial,  was  offered  and 
rejected.  See  debates  in  Senate,  Feb.  12,  July  28»  1848.  Also  debates  in  the 
House,  June  28,  July  19,  August  8,  and  August  12,  1848. 

<  8  Blatchf.  1.  ^  Inre  Kaine,  14  How.  103. 

«  5  BUtchf.  425. 
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the  fugitive  or  person  so  charged  shall  he  fonnd,  would  jus- 
tify his  apprehension  and  commitment  for  trial,  if  the  crime 
or  offence  had  there  been  committed, ' "  In  the  case  of 
Farez,^  in  the  second  circuit,  Judge  Blatchford  expressly  re- 
fused to  accept  the  doctrine  laid  down  by  Mr.  Justice  Nelson 
in  Kaine's  case,  and  held  that  evidence  to  justify  commit- 
ment was  sufficient^  And  this  rule  has  uniformly  been  ap- 
plied in  that  circuit^  The  other  case  in  which  it  has  been 
held  that  evidence  to  justify  conviction  is  necessary  is  that 
of  Risch,^  decided  by  Judge  Sabin,  sitting  as  an  examining 
magistrate  in  the  United  States  district  court  for  the  Eastern 
District  of  Texas,  in  Jime,  1888.  The  treaty  between  the 
United  States  and  Prussia,  imder  which  the  charge  was  pre- 
ferred, provides  for  extradition  -*'  upon  such  evidence  of  crim- 
inality, as,  according  to  the  laws  of  the  place  where  the 
fugitive  is  found,  would  justify  his  apprehension  and  com<> 
mitment  for  trial,  if  the  crime  had  there  been  committed." 
And  further  that  ^  if,  on  such  hearing,  the  evidence  be  deemed 
sufficient  to  sustain  the  charge,  it  shall  be  the  duty  of  the  ex- 

1  7  Blatchf.  845. 

'  Judge  Blatchford  said  :  — 

**  To  say  that  the  evidence  must  be  such  as  to  require  the  oonviction  of  the 
prisoner  if  he  were  on  trial  before  a  petit  jury  would,  if  applied  to  cases  of  extra- 
dition, be  likely  to  work  great  injustice.  The  theory  on  which  treaties  for  extra- 
dition are  made  is,  that  the  place  where  a  crime  was  committed  Is  the  proper 
place  in  which  to  try  the  person  charged  with  having  committed  it ;  and  noth- 
ing is  required  to  warrant  extradition,  except  that  sufficient  evidence  of  the 
|act  of  the  commission  of  the  crime  shall  be  produced  to  justify  a  commit- 
ment for  trial  for  the  crime.  In  acting  under  the  38d  section  of  the  Judiciary 
Act  of  1789,  in  regard  to  offences  against  the  United  States,  a  committing  magis- 
trate acts  on  the  principle,  that,  in  substance,  after  an  examination  into  the  mat- 
ter and  a  proper  opportunity  for  the  giving  of  testimony  on  both  sides,  there  is 
reasonable  ground  to  hold  the  accused  for  trial.  The  contrary  view  would  lead 
to  the  conclusion  that  the  accused  should  not  be  given  up  to  be  tried  in  the  coun- 
try in  which  the  offence  was  committed,  the  country  where  the  witnesses  on  both 
sides  are  presumptively  to  be  found,  but  should  be  tried  in  the  country  in  which 
he  may  happen  to  be  found.  Such  a  result  would  entirely  destroy  thd  olject  of 
such  treaties. " 

*  Inre  Wadge,  15  Fed.  Eep.  864  ;  16  Id.  382 ;  In  re  Macdonnell,  11  Blatchf. 
170.  In  the  case  of  Behrendt,  22  Fed.  Rep.  699,  Judge  Brown  uses  the  term 
prima /ocM,  in  regard  to  the  case  which  is  to  be  made  against  the  fugitive. 

*  In  re  Risch,  36  Fed.  Bep.  546. 
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amining  judge  or  magistrate  to  certify  the  same  to  the  proper 
executive  authority. "    The  court  said :  — 

*^  I  take  it  that  this  latter  clause  requires  the  judge  to  be  satis- 
fied that  the  evidence  before  him  is  sufiScient  to  sustaiu  the  charge 
were  the  same  on  trial  before  him.  If  a  verdict  of  guilty  were 
rendered  upon  the  evidence,  would  he  feel  it  his  duty  to  set  it 
aside?  That  seems  to  me  to  be  the  reasonable  rule.  In  other 
words,  the  evidence  should  be  such  as  to  fairly  prove  the  charge, 
and  caU  upon  the  defendant  to  explain  the  facts  adduced,  and 
without  which  explanation  the  charge  would  stand  proven.  I  think 
that  is  the  rule  by  which  I  should  be  governed  in  the  decision  of 
this  case.'* 

In  another  place  the  court  said  that  the  presumption  of  a 
man's  innocence  might  be  a  ^^  stand-off  "  as  against  ^^  a  prima 
facie  showing  of  guilt,'*  "where  Mi%  prima  facie  showing  was 
light ;  but  when  the  evidence  not  only  creates  the  presump- 
tion of  guilt,  but  creates  such  a  volume  of  strength,  from  the 
evidence,  of  the  guilt  of  the  party  charged  that  it  would 
seem  unreasonable  to  suppose  such  party  innocent,  then,  in 
such  case,  it  would  seem  the  plain  duty  of  the  magistrate  to 
make  the  order  for  holding  for  extradition. "  Upon  the  evi- 
dence adduced,  however,  the  court  committed  the  prisoner  for 
surrender.  Subsequently  a  writ  of  habeas  corpus  was  granted 
by  Mr.  Justice  Lamar,  of  the  Supreme  Court  of  the  United 
States,  at  chambers,  in  Jackson,  Mississippi.  The  hearing 
took  place  on  the  4th  of  July,  1888.  It  was  contended  by 
counsel  for  the  prisoner  that  the  evidence  was  insufficient  to 
sustain  the  charge,  since  it  did  not  amount  to  proof  of  the 
prisoner's  guilt.  Mr.  Justice  Lamar  said  that  the  rule  was 
that  "  if  the  evidence  is  sufficient  to  commit  the  prisoner  for 
trial,  it  is  enough  to  justify  his  detention  for  extradition. " 
This  rule,  he  said,  was  settled  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Benin's  case.  The  writ  was 
dismissed.^  The  case  of  Benson^  arose  under  the  treaty  Mth 
Mexico.     The  unanimous  decision  of  the  Supreme  Court  was 

1  New  Orleans  Pioaynne,  July  5,  1888. 

s  BeDson  v.  McMahon,  127  U.  S.  457 ;  May  14,  1888. 
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delivered  by  Mr.    Justice  Miller,   who,    after  quoting  the 

treaty,  said:  — 

• 

**  Taking  this  provision  of  the  treaty,  and  that  of  the  Revised 
Statutes  above  recited  (section  5270),  we  are  of  opinion  that  the 
proceeding  before  the  commissioner  is  not  to  be  regarded  as  in  the 
nature  of  a  final  trial  by  which  the  prisoner  could  be  convicted  or 
acquitted  of  the  crime  charged  against  him,  but  rather  of  the  char- 
acter of  those  preliminary  examinations  which  take  place  every  day 
in  this  country  before  an  examining  or  committing  magistrate  for 
the  purpose  of  determining  whether  a  case  Is  made  out  which  wiU 
Justify  the  holding  of  the  accused,  either  by  imprisonment  or  under 
bail,  to  ultimately  answer  to  an  indictment,  or  other  proceeding, 
in  which  he  shall  be  finally-  tried  apon  the  charge  made  against 
him." 

§  340.  Bvidence  amoimting  to  "Probable  Cause  "  sufficient. — 
The  evidence  to  justify  the  holding  of  a  prisoner  for  trial  is 
such  as  amounts  to  "  probable  cause  "  to  believe  him  guilty. 
It  is  not  necessary  that  it  should  be  sufficiently  conclusive  to 
authorize  his  conviction.^  In  the  case  of  Farez^  Judge 
Blatchford  said  that  he  adopted  the  language  of  Chief  Justice 
Marshall,  sitting  as  a  committing  magistrate  in  Burr's  case, 
who  said :  — 

*^  On  an  application  of  this  kind,  I  certainly  should  not  require 
that  proof  which  would  be  necessary  to  convict  the  peraon  to  be 
committed,  on  a  trial  in  chief;  nor  should  I  even  require  that 
which  should  absolutely  convince  my  own  mind  of  the  guilt  of  the 
accused ;  but  I  ought  to  require,  and  I  should  require,  that  prob- 
able cause  be  shown ;  and  I  understand  probable  cause  to  be,  a 
case  made  out  by  proof,  fbrnishing  good  reason  to  believe  that  the 
crime  alleged  has  been  committed  by  the  person  charged  with  hav- 
ing committed  it"  * 

Another  definition  of  probable  cause  which  has  often  been 
quoted  is  that  of  Mr.  Justice  Washington,  in  Munn  v.  Dupont,^ 
which  is  as  follows :  ^'  What  then,  is  the  meaning  of  the  term 
^probable  cause '  ?    We  answer,  a  reasonable  ground  of  sua- 

1  1  Bishop,  Cr.  Pro.,  §  233 ;  Whart  Cr.  PI.  k  Pr.  |  78. 
«  7  Blatchf.  846.  •  1  Burr's  Trial,  11. 

«  8  Wash.  C.  C.  31. 
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picion,  supported  by  circumstances  sufficiently  strong  in 
themselves  to  warrant  a  cautious  man  in  the  belief,  that  the 
person  accused  is  guilty  of  the  offence  with  which  he  is 
charged."^  This  is  a  very  different  thing  from  requiring 
evidence  sufficient  for  conviction,  which  must  be  such  as  to 
leave  no  reasonable  doubt  of  guilt.  In  the  case  of  Charles- 
ton, ^  on  habeas  corpus  before  J[udge  Nelson,  in  the  United 
States  district  court  for  the  District  of  Minnesota,  the  court 
said :  — 

^^  The  identity  of  the  prisoner  is  established  by  his  own  admis- 
sion, when  brought  before  the  commissioner,  that  he  was  the  per- 
son named  in  the  complaint,  and  that  be  executed  the  note  therein 
described.  Nothing  further  was  necessary  except  to  show  probable 
cause  of  guilt  by  competent  evidence.  •  .  .  The  original  note  was 
produced,  and  certain  depositions  offered  in  evidence  respecting 
the  allegations  [of  foi^ery]  in  the  complaint  The  manager  of  the 
bank  which  discounted  the  note  certified,  as  appears  in  the  copy  of 
his  deposition,  that  the  prisoner  brought  the  note  alleged  to  be 
forged  to  the  bank,  and  represented  that  the  note  was  made  by 
persons  whose  names  are  charged  to  be  forged.  The  copy  of  the 
deposition  of  Robinson,  whose  name  appears  as  one  of  the  makers 
of  the  note,  states  that  he  did  not  sign  it,  ^  nor  was  the  prisoner  or. 
any  other  person  authorized  to  sign  it  for  me.'  If  these  deposi- 
tions are  competent  evidence,  and  properly  received,  the  sufficiency 
of  the  evidence  of  criminality  is  not  doubtful" 

It  was  held  that  the  depositions  were  competent  and  the  pris- 
oner was  remanded.^ 

^  In  «  debate  in  the  House  of  Commons,  Angost  11,  1S48,  on  the  Apprehen- 
sion of  Offenders  (America)  Bill,  Sir  F.  Pollock,  Attorney-General,  referring  to 
the  proviso  in  the  treaty  with  the  United  States  of  1842  regarding  the  evidence 
on  which  surrender  should  be  granted,  said  :  '*  This  was  a  great  security  agaiust 
commission  of  iigustice.  It  was  clearly  provided  that  a  person  cbaiged  could  be 
delivered  up  only  on  the  production  of  such  evidence  as  would  warrant  his  com- 
mittal for  trial  according  to  the  laws  of  this  country.  Now,  the  laws  of  this  coun- 
try require  that  a  person  shall  not  be  committed  for  trial  on  suspicion,  but  only 
on  such  evidence  as,  if  uncontradicted,  would  lead  to  the  conclusion  that  the  party 
was  guilty  of  the  offence  with  which  he  was  charged." 

s  84  Fed.  Bep.  681,  688. 

<  See  United  States  v.  Warr,  8  N.  Y.  Leg.  Obs.  846  ;  Matter  of  Metzger,  6  Id. 
In  the  case  of  In  re  Dugan,  2  Lowell,  867,  Judge  Lowell  said  :  "It  only  remains 
to  say  that  I  deem  the  evidence  of  the  defendant's  criminality  to  be  sijifficient  to 
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§  841.  Indiotment  Insnfflotent  to  'Waxrant  Commitment. — 
An  indictment  is  not  held  to  be  sufficient  evidence  to  war- 
rant commitment  for  surrender.  It  is,  however,  admissible 
for  what  it  is  worth;  and  depositions  taken  before  a  grand 
jury,  on  which  an  indictment  is  founded,  or  before  other 
bodies  having  similar  functions,  are  constantly  admitted  in 
evidence  of  criminality.^ 

§  842.  Proof  of  Identity.  —  The  identity  of  the  accused 
may  be  proved  in  various  ways.  Frequently  it  is  done  by  his 
admissions.^  (Generally  it  is  done  by  some  witness.  This  is 
the  surest  way  of  making  the  necessary  proof.  For  this 
reason  it  is  advisable,  if  possible,  in  sending  out  an  agent  to 
receive  the  fugitive  and  convey  him  to  the  United  States,  to 
select  some  one  who  can  at  least  act  as  a  witness  to  prove 
identity.  This  may  save  the  necessity  and  expense  of  send- 
ing out  a  witness  specially  for  that  purpose.  Sometimes  a 
photograph  is  produced  and  admitted  for  the  same  purpose. 

§  848.  Date  of  Offence. — Where  it  is  provided  that  a  treaty 
shall  not  apply  to  offences  committed  prior  to  a  certain  date, 
proof  must  be  made  as  to  the  date  of  the  commission  of  the 
crime  charged.® 

reqnira  me  to  certify  the  same  to  the  Secretary  of  State.  I  decided  in  K^Ujfs 
Com  that  the  crime  of  manslaughter  is  not  within  the  treaty,  and  there  is  some 
alight  evidence  tending  to  show  that  this  may  turn  oat  to  be  such  a  case ;  bat  I 
think  that  the  whole  evidence  taken  together  is  clearly  such  as  would  require,  in 
a  domestic  case,  that  the  prisoner  should  be  committed  on  the  higher  chaige.'* 
p.  S70. 

^  An  indictment  is  not  held  to  be  sufficient  evidence  to  warrant  extradition  in 
EngUmd  or  in  the  Biitish  colonies.  It  was  held  by  the  judges  of  the  supreme 
oourt  of  New  Providence,  in  December,  1848,  in  the  case  of  seven  negroes  who 
were  charged  with  robbery  and  murder  in  Florida  and  had  taken  refuge  in  New 
Providence,  from  whence  their  extradition  was  demanded  by  the  United  States, 
that  an  indictment  was  not  sufficient  evidence  to  warrant  surrender.  The  negroes 
were  dischaiged.    Sen.  Docs.  28th  Oong.  1st  sees.,  vol.  iii.[135]. 

As  wiU  be  seen  hereafter,  the  rule  is  the  same  in  Canada. 

^  Inrt  Charleston,  84  Fed.  Rep.  581. 

*  "  In  the  present  case  it  is  only  necessary  to  point  out  the  defects  in  the  pro- 
ceedings in  order  to  show  the  reasons  which  prevent  the  executive  from  ordering 
the  surrender  in  this  case.  The  first  is,  it  does  not  appear  at  what  time  the  crime 
was  committed ;  which,  of  itself,  is  fatal  under  the  provisions  of  the  fifth  article 
of  the  convention."  Mr.  Calhoun,  Sec.  of  State,  to  French  Legation^  Dec.  i, 
1844  ;  referring  to  treaty  of  9  Nov.,  1848,  with  France.    MSS. 
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§  344.  Proof  of  Offenoe.  —  It  has  been  held  that  the  rule 
that  the  evidence  must  be  such  as  to  justify  commitment  for 
trial  at  the  place  where  the  fugitive  is  found,  if  the  offence 
had  there  been  committed,  applies  not  only  to  the  admissi- 
bility and  the  amount  of  evidence  required  for  that  purpose 
in  the  particular  place,  but  also  to  the  definition  of  the  of- 
fence. In  the  Matter  of  Metzger,^  Judge  Betts  held  that  the 
laws  of  the  country  where  the  offence  was  alleged  to  have 
been  committed  afforded  the  test  of  whether  the  crime  had 
been  perpetrated,  and  that  the  rule  in  question  was  merely 
intended  to  furnish  the  method  of  procedure  for  the  ascer- 
tainment of  probable  cause.  This  view,  however,  has  not 
been  accepted.  In  the  case  of  Christiana  Cochrane,*  Attor- 
ney-General Nelson,  referring  to  the  treaty-rule,  said:  "No 
rule  more  explicit  or  certain  than  that  contained  in  the  treaty 
itself  can,  indeed,  be  prescribed.  Cases  as  they  occur  neces- 
sarily depend  upon  the  laws  of  the  several  States  in  which 
the  fugitive  may  be  arrested  or  found."  In  a  note  to  the 
French  minister,  December  4,  1844,  Mr.  Calhoun,  Secretary 
of  State,  said :  "  What  evidence  is  necessary  to  authorize  an 
arrest  and  commitment,  depends  upon  the  laws  of  the  State 
or  place  where  the  criminal  may  be  found. "  ^  We  have  al- 
ready seen  the  response  made  by  Mr.  Pish,  as  Secretary  of 
State,  to  the  question  of  the  minister  of  the  Netherlands.* 
In  the  case  of  William  Johnson,  charged  with  uttering  forged 
papers  in  New  Hampshire,  and  supposed  to  be  a  fugitive  from 
justice  in  Nova  Scotia,  Mr.  Pish,  replying  to  an  inquiry  as 
to  what  evidence  would  be  necessary  to  secure  extradition, 
said:  "The  material  point  is  that  the  papers  must  furnish 
such  evidence  as  would  warrant  Johnson's  apprehension  and 
commitment  for  trial  under  the  laws  of  Nova  Scotia,  if  the 
crime  had  been  committed  in  that  province. "  ^  The  language 
and  decisions  of  the  courts  have  been  to  the  same  effect. 

1  6  N.  Y.  Leg.  Obfl.  83. 
s  4  Op.  830  ;  Jnly  8,  1844. 

*  MSS.  Notes,  France.    See  also  United  States  v.  Warr,  8  N.  T.  Leg.  Obs.  846. 

*  Supray  §  337. 

*  Mr.  Fish  to  Mr.  Bolfe,  Feb.  2,  1874  ;  MSS.  Dom.  Let.  See  In  re  Farez,  7 
Blatchf.  846. 
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§  345.  Btatntory  alteratiozui  in  Definition  of  Crimes.  —  How 
far  statutory  alterations  in  the  definition  of  crimes  may  affect 
the  operation  of  a  treaty  has  not  been  definitely  determined. 
Mere  changes  in  the  description  of  an  offence  without  chan- 
ging its  essential  character  are  not  material.  Thus  the  New 
York  statute  makes  utterance  of  forged  papers  "forgery  in 
the  second  degree. "  In  the  case  of  Reinitz,  whose  surrender 
was  obtained  from  England  on  that  charge,  it  was  decided  by 
the  Court  of  Queen's  Bench  that  the  treaty,  which  includes 
utterance  of  forged  papers,  covered  the  case.'  But  it  has 
been  held  that  a  mere  statutory  change  in  the  classification 
of  a  crime,  such  as  the  designation  of  embezzlement  of  a  cer- 
tain kind  as  forgery  in  the  third  degree  in  the  New  York 
Code,  does  not  effect  an  extension  in  the  operation  of  the 
treaty,  so  as  to  render  a  person  charged  with  such  an  offence 
extraditable,  if  he  would  not  have  been  so  previously.  On 
this  ground  the  English  and  Canadian  courts  have  refused  to 
recognize  such  changes  as  affording  a  basis  for  extradition.^ 

§  346.  Evidence  for  Defence.  —  How  far  on  a  preliminary 
examination  evidence  may  be  admitted  for  the  defence  has 
not  been  precisely  determined.  It  is,  however,  generally 
held  that  such  evidence  should  not  be  excluded.^  In  the 
case  of  Ross,  Judge  Leavitt  said  that  opportunity  to  intro- 
duce evidence  for  the  defence  would,  "of  course,  be  freely 
granted.'**  This  question  appears  to  be  settled  by  the  act 
of  August  3,  1882,  which  provides  as  follows:  — 

"  Sect.  3.  That  on  the  hearing  of  any  case  under  a  claim  of  ex- 
tradition by  any  foreign  government,  upon  affidavit  being  filed  by  the 
person  charged  setting  forth  that  there  are  witnesses  whose  evidence 
is  material  to  bis  defence,  that  he  cannot  safcl}'  go  to  trial  without 
them*  what  he  expects  to  prove  by  each  of  them,  and  that  he  is  not 

^  The  opinion  of  Mr.  Justice  Miller  in  Benson  v.  McMahon,  127  IT.  S.  457, 
implies  that  common-law  definitions  should  not  be  rigidly  adhered  to  in  the  inter- 
pretation of  the  treaties.  This  subject  is  more  elaborately  discussed  in  the  present 
work  in  the  chapter  on  the  law  in  Canada. 

2  Wharton,  Cr.  PL  &  Pr.,  §  70  ef  teq. ;  Bishop,  Cr.  Pro.,  §  233  et  seq, 
*  2  Bond,  252.     See  also  decision  of  Judge  Nelson,  In  re  KeUy,  25  Fed.  Repi 
268  ;  Nov.  7,  1882.    Judj^e  Nelson  placed  his  decision  on  the  practice  in  Minne* 
sota,  the  State  in  which  he  was  sitting,  and  did  not  notice  the  act  of  1882. 
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possessed  of  sufficient  means,  and  is  actually  unable  to  \)&y  the  fees 
of  such  witnesses,  the  judge  or  commissioner  before  whom  such  claim 
for  extradition  is  heard  ma}'  order  that  such  witnesses  be  subposnaed ; 
and  in  such  cases  the  costs  incurred  by  the  process,  and  the  fees 
of  witnesses,  shall  be  paid  in  the  same  manner  that  similar  fees  are 
paid  in  the  case  of  witnesses  subpoenaed  in  behalf  of  the  United 
States." 

This  provision  is  so  inartificially  drawn  that,  if  it  were  not 
found  in  an  extradition  act,  it  would  never  be  held  to  refer 
to  extradition  proceedings.  The  requirement  that  the  fugi- 
tive must  niake  affidavit  that  "  there  are  witnesses  whose  evi- 
dence is  material  to  his  defence,  and  that  he  cannot  safely  go 
to  trial  without  them,"  is  obviously  taken  from  the  law  re- 
lating to  the  trial  of  persons  for  crime  in  the  United  States. 
But  the  courts  have  given  to  the  act  the  meaning  which 
it  was  undoubtedly  intended  to  convey;  namely,  that  in 
the  examination  of  the  question  of  the  criminality  of  the 
accused  in  an  extradition  case,  he  should  be  permitted  to 
call  witnesses  in  his  own  behalf.^  The  true  construction  of 
the  act  of  1882,  section  3,  appears  to  be  that  it  was  intended 
to  confirm  the  previously  existing  practice  in  respect  to  the 
admission  of  evidence  for  the  accused,  and  to  include  the 

^  "  Looking  at  the  evidence  in  this  case,  with  a  view  to  conform  to  the  prac- 
tice  established  in  extradition  proceeding's ;  conscious  of  the  fact  that  the  com- 
plainant is  the  government  of  Great  Britain  ;  that  the  question  of  good  faith  on 
her  part  in  asking  for  the  extradition  of  this  man  is  not  to  be  considered  by  me 
as  examining  magistrate ;  conscious,  too,  that  the  question  of  laches  on  the 
part  of  the  demanding  government  is  no  part  of  the  inquiry  here ;  neverthe- 
less, I  am  constrained  in  the  discharge  of  my  doty  to  view  in  the  light  of  reason 
and  law  the  conduct  and  good  faith  of  the  witnesses  who  are  the  parties  interested 
in  having  the  accused  extradited,  and  on  whom  the  Canadian  government  rely  to 
sustain  the  charge  of  forgery,  in  order  that  I  miiy  contrast  and  weigh  the  testi- 
mony on  the  part  of  the  prosecution  when  in  conflict  with  that  of  the  defence,  and 
reach  the  truth,  as  nearly  as  a  disinterested  mind  can,  in  sifting  evidence.  .  .  . 
This  is  no  technical  forgery  ;  nor  am  I  to  hold  the  accused  for  extradition  simply 
because  the  evidence  of  the  prosecution,  in  and  of  itself,  makes  out  a  probable 
cause.  The  defence  in  and  of  itself  nullifies  the  charge  of  foi^ry.  The  intent  to 
defraud  is  wanting  to  support  this  charge.  The  act  of  August  8,  1882,  relating 
to  extradition  proceedings,  enables  the  alleged  fugitive  from  justice  to  have  the 
benefit  of  a  defence,  to  produce  witnesses,  and  to  contest  in  a  judicial  way  the 
charge  made  against  him  by  the  demanding  government.'*  Jno.  A.  Osbom,  Comr., 
case  of  Goff,  N.  Y.  World,  May  21,  1886. 
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expenses  of  such  evidence  in  those  of  (he  whole  proceeding. 
It  does  not  proscribe  the  extent  to  which  such  evidence  shall 
be  admitted,  and  therefore  may  be  held  to  leave  that  ques- 
tion as  it  was  before,  to  the  judgment  of  the  magistrate. 
Such  was  the  ruling  of  Judge  Brown  in  the  case  of  Wadge,^  in 
which  he  held  that  the  commissioner  was  not  bound  to  ad- 
journ the  proceedings  in  order  to  enable  the  accused  to  obtain 
evidence  of  an  alibi.  He  said :  ^  The  phrase  in  section  3  of 
the  act  of  August  3,  1882,  Hhat  he'  [the  accused],  ^cannot 
safely  go  to  trial  without  them '  [witnesses],  cannot  be  con- 
strued as  giving  a  right  to  a  full  trial  in  violation  of  treaty 
stipulations ;  but  it  must  be  confined  to  such  a  preliminary 
hearing  only  as  was  already  allowable  under  the  existing 
practice,  viz.,  such  as  is  appropriate  to  a  hearing  having  ref- 
erence only  to  a  commitment  for  future  trial. "  In  the  case 
of  Farez  ^  Judge  Blatchford  set  aside  the  proceedings,  because 
the  commissioner  refused  to  permit  the  defendant  to  be 
called  as  a  witness  in  his  own  behalf.  He  held  that  this 
should  have  been  permitted  under  the  practice  in  the  State  of 
New  York,  which,  he  said,  governed  the  case.  This  ruling 
was  criticised  by  Judge  Lowell,  in  the  case  of  Dugau,*  hold- 
ing that  the  question  must  be  determined  by  the  law  of  the 
United  States,  which  did  not  permit  a  defendant  to  be  exam- 
ined  a*  a  witness  in  his  own  behalf.  He  accordingly  refused 
to  permit  the  defendant  to  be  called.*  In  the  case  of  Henrich  * 
it  was  held  that  declarations  of  a  fugitive,  made  after  his 
arrest  and  sworn  to  by  the  deputy  marshal  who  had  him  in 
custody,  were  admissible.  On  September  23,  1879,®  the 
British  minister  complained  that  one  Catlow,  charged  with 
murder  on  a  British  vessel  on  the  high  seas,  had  been  dis- 
charged by  a  commissioner  in  New  York  on  the  ground  of 
his  insanity.  Upon  the  hearing  it  was  admitted  that  Catlow 
had  committed  the  homicide  in  question;  and  the  minister 

1  15  Fed.  Rep.  864.  <  7  Blatchf.  845. 

»  2  Lowell,  367  ;  1874. 

*  Id  the  case  of  Kelly,  25  Fed.  Bep.  268,  Judge  Nelson  held  that  the  admissi- 
bility of  evidence  for  the  fngitive  was  governed  by  the  law  of  Minnesota,  in  whioh 
State  the  commissioner  conducted  the  examination. 

»  5  Blatclif.  4T4.  •  MSS.  Note^  Br.  Ug. 
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suggested  that  the  commissioner,  in  admitting  evidence  of 
insanity,  had  exceeded  his  functions,  the  question  of  insanity 
being  a  matter  of  exculpation  proper  to  be  considered  only 
by  the  jury  on  the  trial.  The  rearrest  of  Catlow,  with  a 
Yiew  to  his  extradition,  was  requested.  The  Secretary  of 
State  having  referred  the  minister's  note  to  the  Department 
of  Justice,  the  Solicitor-General,  with  the  approval  of  the 
Attorney-General,  advised  that  as  the  evidence  as  to  insanity 
"  did  not  tend  to  contradict  or  impugn  the  testimony  introduced 
as  to  the  fact  of  homicide,  but  only  to  explain  it,  so  as  to 
show  that  the  consequence  otherwise  dcducible  did  not  in  fact 
follow,"  such  evidence  was  properly  admitted.^  The  Secre- 
tary of  State  accordingly  declined  to  take  any  steps  looking 
to  the  rearrest  of  the  fugitive.* 

§  847.  Documentary  Bvidenoe  for  Defence.  —  It  has  been 
held  that  the  statutes  contain  no  provision  for  the  admission 
of  documentary  evidence  for  the  accused,  but  contemplate 
only  the  production  and  examination  of  his  witnesses.  In 
the  case  of  Wadge,^  before  Judge  Brown  on  habeas  corpus^  in 
the  district  court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  a  motion  was  made  before  the  commis- 
sioner for  an  adjournment  to  enable  the  accused  to  obtain 
depositions  from  England  to  establish  an  alibi.  The  com- 
missioner denied  the  motion  and  Judge  Brown  sustained  his 
decision,  saying:  "Nor  is  there  any  warrant,  so  far  as  I  am 
aware,  according  to  the  law  or  the  practice  before  commit- 
ting magistrates  in  this  State,  for  receiving  testimony  by 
commission  or  by  the  depositions  of  foreign  witnesses  taken 
abroad ;  all  the  provisions  of  the  law  and  statutes,  as  above 
cited,  contemplate  the  production  of  the  defendant's  wit- 
nesses in  person  before  the  magistrate,  for  examination  by 
him."  *  The  decision  of  Judge  Brown,  in  remanding  the  re- 
lator into  custody,  wa«  affirmed  on  appeal  by  Judge  Wallace, 

1  16  Op.  642,  PhUlips,  Solic.-Gen.,  1879. 

3  Mr.  Evarts,  Sec.  of  State,  to  Br.  Min.,  Feb.  4,  1880 ;  MSS.  Notes,  Gr.  Br. 
•  In,  re  Wadge,  15  Fed.  Rep.  864 ;  March  27,  1883. 

«  Judge  Brown  cited  2  N.  Y.  Rev.  St.  708,  §§  13-20 ;  N.  Y.  Crira.  Code, 
§§  188-221  ;  Sec.  3,  act  Aug.  8,  1882.     Also  In  re  Farez,  7  Blatchf.  345,  857. 
▼OL.  I.  —  34 
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who,  however,  appears  to  have  ba^ed  his  opinion  rather  upon 
the  discretion  of  the  commissioner  in  respect  to  adjournments 
than  upon  the  lack  of  any  provision  for  the  admission  of 
documentary  evidence  for  the  defence.^  But  in  the  case  of 
Luis  Oteiza  y  Cortes  v.  Jacobus,  decided  May  23,  1890,  the 
Supreme  Court  of  the  United  States  directly  decided  the 
point,  and  approved  the  opinion  of  Judge  Brown,  saying: 
"We  are  of  opinion  that  section  5  of  the  act  of  August  3, 
1882,  applies  only  to  papers,  or  copies  thereof,  which  are 
offered  in  evidence  by  the  prosecution  to  establish  the  crimi- 
nality of  the  person  apprehended ;  and  that  it  does  not  apply 
to  documents  or  depositions  offered  on  the  part  of  the  ac- 
cused, any  more  than  did  the  provisions  of  section  5271  of  the 
Revised  Statutes,  either  as  originally  enacted  or  as  amended 
by  the  act  of  June  19,  1876,  ch.  133  (19  Stat  59). " 

§  348.    Evidence    f urnlBhed    by    Foetal    Authorities.  —  The 

regulations  of  the  Post-Office  Department  authorize  post- 
masters to  furnish  to  officers  of  the  law,  to  aid  them  in  dis- 
covering fugitives  from  justice,  information  concerning  the 
postmarks  and  addresses  of  letters.  The  course  to  obtain 
such  information  is  to  submit  a  statement  of  the  facts  to 
the  postmaster  at  the  place  where  the  information  is  sought^ 
in  order  that  he  may  be  able  to  judge  of  the  propriety  of  the 
application  and  to  furnish  the  information,  if  proper. 

§349.  Letters  Rogatory.  —  While  not  strictly  germane  to 
the  various  questions  treated  in  this  chapter,  yet  it  is  proper 
to  advert  to  the  subject  of  letters  rogatory,  which,  though 
generally  implying  the  negation  of  extradition,  affects  the 
obtainment  of  evidence  in  the  cases  of  persons  who,  having 
committed  an  offence  in  one  country,  are  held  for  trial  in  an- 
other. Such  cases  are  most  likely  to  arise  in  respect  to  the 
citizens  of  states  which  do  not  extradite  their  subjects.  For 
example,  a  German  subject  who  has  committed  an  offence  in 
the  United  States  may  take  refuge  in  his  own  country.  His 
offence  may  not  be  included  in  the  extradition  treaties ;  but, 
if  it  were,  his  surrender  could  nevertheless  not  be  demanded, 
since  the  treaties  with  the  German  states  uniformly  provide 

1  In  re  Wadge,  16  Fed.  Rep.  382. 
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that  the  contracting  parties  shall  not  be  bound  to  deliver  np 
their  citizens.  In  such  case^  if  the  offence  be  one  of  those  ex- 
traterritorial crimes  punished  under  (German  law,  the  authori- 
ties of  the  place  having  jurisdiction  of  tiie  offence  will  make 
it  the  basis  of  a  criminal  prosecution,  generallj  upon  condi- 
tion that  the  government  of  the  United  States  ask  that  that 
step  be  taken.  If  the  offence  was  against  the  law  of  one  of 
the  States  of  the  United  States,  the  government  of  the  United 
States,  no  special  objection  appearing,  would  consult  the 
governor  of  that  State  upon  the  question  whether  such  a  re- 
quest should  be  preferred,  and  follow  his  wishes;  if  the 
offence  was  against  Federal  law,  the  proper  Federal  author- 
ity would  be  consulted.  In  either  case,  if  the  request  for 
the  institution  of  criminal  proceedings  in  Grermany  should 
eventually  be  made,  it  would  probably  be  necessary  to  take 
the  testimony  of  witnesses  in  the  United  States  by  means  of 
a  commission  or  letter  rogatory. 

In  a  circular  of  the  Department  of  State  touching  the  ex- 
ecution of  letters  rogatory  in  the  United  States,  it  is  stated 
that  it  is  not  within  the  province  of  the  Department  to  dispose 
of  matters  of  that  kind.  The  commission  should  be  sent  di- 
rectly to  the  officer  who  is  to  execute  it.  But  the  provisions 
of  the  statutes  of  the  United  States  relating  to  the  execution 
of  letters  rogatory  are  very  restricted,  and  apply  only  to  civil 
suits,  so  that  it  may  become  necessary  to  resort  to  the  author- 
ities of  the  several  States  to  obtain  the  desired  evidence.^ 


1  The  provisions  of  the  laws  of  the  United  States  for  the  execution  of  letters 
rogatoTy  are  found  in  the  following  sections  of  the  Revised  Statutes :  — 

"  Sect.  4071.  The  testimony  of  any  witness  residing  within  the  United  States, 
to  be  used  in  any  suit  for  the  recovery  of  money  or  property  depending  in  any 
conrt  in  any  foreign  country  with  which  the  United  States  are  at  peace,  and  in 
which  the  government  of  such  foreign  country  shall  be  a  party  or  shall  have  an 
interest,  may  be  obtained,  to  be  used  in  such  suit.  If  a  commission  or  letters 
rogatory  to  take  such  testimony,  together  with  specifie  written  interrogatories, 
accompanying  the  same,  and  addressed  to  such  witness,  shall  have  been  issued 
from  the  court  in  which  such  suit  is  pending,  on  prodsehig  the  same  before  the 
district  judge  of  any  district  where  the  witness  resides  «r  shall  be  found,  and  on 
due  proof  being  made  to  such  judge  that  the  testimony  ^mxf  witness  is  material 
to  the  party  desiring  the  same»  such  judge  shaU  issue  a  gmmkmm  to  such  witness  re- 
quiring him  to  appear  before  the  officer  or  commissioiier  wined  in  such  oommis- 
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For  the  pertinent  provisions  in  the  laws  of  the  States  reference 
may  be  had  to  their  statutes.  As  being,  however,  of  probably 
greatest  interest  to  foreign  countries  we  give  below  the  statute 
of  the  State  of  New  York.  In  a  recent  case  in  which  letters 
rogatory  issued  by  a  criminal  court  in  Italy  were  sought  to 

Hion  or  letters  rogatory,  to  testify  in  such  snit.  And  no  witness  shall  be  compelled 
to  appear  or  to  testify  under  this  section  except  for  the  purpose  of  answering  such 
interrogatories  so  issued  and  accompanying  such  commission  or  letters  :  Pmvided^ 
That  when  counsel  for  all  the  parties  attend  the  examination,  they  may  consent 
that  questions  in  addition  to  those  accompanying  the  commission  or  letters  roga- 
tory may  be  put  to  the  witness,  unless  the  commission  or  letters  rogatory  exclude 
such  additional  interrogatories.  The  summons  shall  specify  the  time  and  place 
at  which  the  witness  is  required  to  attend,  which  place  shall  be  within  one  hun- 
dred miles  of  the  place  where  the  witness  resides  or  shall  be  served  with  such 
summons. 

"  Sect.  4072.  No  witness  shall  be  required,  on  such  examination  or  any  other 
under  letters  rogatory,  to  make  any  disclosure  or  discovery  which  shall  tend  to 
criminate  him  either  under  the  laws  of  the  State  or  Territory  within  which  such 
examination  is  had,  or  any  other,  or  any  foreign  state. 

**  Sect.  4078.  If  any  person  shall  refuse  or  neglect  to  appear  at  the  time  and 
place  mentioned  in  the  summons  issued,  in  accordance  with  section  forty  huudn^ 
and  seventy-one,  or  if  upon  his  appearance  he  shall  refuse  to  testify,  he  shall  lie 
liable  to  the  same  penalties  as  would  be  incurred  for  a  like  offence  on  the  trial  of 
a  suit  in  the  district  court  of  the  United  States^ 

"  Sect.  4074.  Every  witness  who  shall  so  appear  and  testify  shall  be  allowed, 
and  shall  receive  from  the  party  at  whose  instance  he  shall  have  been  summoned, 
the  same  fees  and  mileage  as  are  allowed  to  witnesses  in  suits  depending  in  the 
district  courts  of  the  United  States." 

*'  Sect.  876.  When  any  commission  or  letter  rogatory,  issued  to  take  the  testi- 
mony of  any  witness  in  a  foreign  country,  in  any  suit  in  which  the  United  States 
are  parties  or  have  an  iuterest,  is  executed  by  the  court  or  the  commissioner  to 
whom  it  is  directed,  it  shall  be  returned  by  such  court  or  commissioner  to  the 
minister  or  consul  of  the  United  States  nearest  the  place  where  it  is  executed.  On 
receiving  the  same,  the  said  minister  or  consul  shall  indorse  thereon  a  certificate^ 
stating  when  and  where  the  same  was  receive<l,  and  that  the  said  deposition  is  in 
the  same  condition  as  when  he  received  it ;  and  he  shall  thereupon  transmit  the 
said  letter  or  commission,  so  executed  and  certified,  by  mail,  to  the  clerk  of  the 
court  from  which  the  same  issued,  in  the  manner  in  which  his  oflicial  dispatches 
are  transmitted  to  the  government.  And  the  testimony  of  witnesses  so  taken  and 
returned  shall  be  read  as  evidence  on  the  trial  of  the  suit  in  which  it  was  taken, 
without  objection  as  to  the  method  of  returning  the  same.  [When  letters  roga* 
toiy  are  addressed  from  any  court  of  a  foreign  country  to  any  circuit  court  of  the 
United  States,  a  commissioner  of  such  circuit  court  designated  by  said  court  to 
make  the  examination  of  the  witnesses  mentioned  in  said  letters,  shall  have  power 
to  compel  the  witnesses  to  appear  and  depose  in  the  same  manner  as  witnesses  may 
be  compelled  to  appear  and  testify  in  courts.]  '* 
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be  executed  in  New  York  and  were  sent  to  the  governor  of 
the  State  for  that  purpose,  he  returned  them,  with  the  sug- 
gestion that  they  be  referred  to  the  Italian  consul  at  New 
York,  at  whose  instigation  the  desired  depositions  might  be 
taken  under  the  New  York  Code.^ 

^  The  provisions  in  New  York  on  the  subject  «re  found  in  the  code  of  Civil 
Procedure  of  that  State  and  are  as  follows  :  — 

ABTICLE  THIRD. 

DBP0SITI0N8  TAKEN  WITHIN  THE  STATE  FOR  USE  WITHOUT  THE  STATE. 

Sect.  914.  A  party  to  an  action,  suit,  or  special  proceeding,  dvil  or  criminal^ 
pending  in  a  court  without  the  State,  either  in  the  United  States  or  in  a  foreign 
country,  may  obtain,  in  the  manner  prescribed  in  this  article,  the  testimony  of  a 
witness  within  the  State,  to  be  used  in  the  action,  suit,  or  special  proceeding. 

Sect.  915.  Where  a  commission  to  take  testimony,  within  the  State,  has  been 
issued  from  the  court  in  which  the  action,  suit,  or  special  proceeding  is  pending ; 
or  where  a  notice  has  been  given,  or  any  other  proceeding  has  been  taken,  for  the 
purpose  of  taking  the  testimony,  within  the  State,  pursuant  to  the  laws  of  the 
state  or  country  wherein  the  court  is  located,  or  pursuant  to  the  laws  of  the  United 
States,  if  it  is  a  court  of  the  United  States ;  the  commission,  notice,  or  other 
paper,  authorizing  the  testimony  to  be  taken,  may  be  presented,  in  behalf  of  the 
party  desiring  to  obtain  it,  to  a  justice  of  the  supreme  court,  or  a  county  judge, 
with  proof,  by  affidavit,  that  the  testimony  of  the  witness  is  material  to  the  party. 
The  judge  must  therefore  issue  a  subpoena  to  the  witness,  commanding  him  to 
appear  before  the  commissioner  named  in  the  commission ;  or  before  a  commis- 
sioner, within  the  State,  for  the  State,  Territory,  or  foreign  country  in  which  the 
notice  was  given,  or  the  proceeding  taken  ;  or  before  the  officer  designated  in  the 
commission,  notice,  or  other  paper,  by  his  title  of  office ;  at  a  time  and  place 
specified  in  the  snbp€Bna,to  testify  in  the  action,  suit,  or  special  proceeding. 
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CHAPTER  XV. 
HABEAS  CORPUS. 

1.   Jurisdiction  to  issue, 

§  350.    Bapreme  Court  of  United  States  does  not  iMoe. — 

Section  751  of  the  Revised  Statutes  of  the  United  States  pro* 
vides  that  the  Supreme  Court  and  the  circuit  and  district 
courts  shall  have  power  to  issue  writs  of  habeas  corpus. 
Section  752  provides  that  the  several  justices  and  judges  of  the 
said  courts,  within  their  respective  jurisdictions,  shall  have 
power  to  grant  writs  of  habeas  corpus  for  the  purpose  of  an  in- 
quiry into  the  cause  of  the  restraint  of  liberty.  The  jurisdic- 
tion of  the  Supreme  Court,  however,  except  in  certain  specified 
cases,  is  by  the  Constitution  appellate  only.^  It  has  been 
held  that  the  issuance  of  the  writ  in  the  case  of  a  person  in 
custody  in  extradition  proceedings  is  not  within  the  excepted 
cases,  and  also  that  it  is  not  an  incident  of  the  exercise  of 
the  court's  appellate  jurisdiction;  and  it  has  consequently 
been  held  that  the  Supreme  Court  cannot  issue  the  writ  in 
such  a  case.^  Nor  has  that  court  any  jurisdiction  to  deter- 
mine the  legality  of  the  detention  of  a  fugitive  on  a  writ 
issued  by  one  of  the  justices  at  chambers  and  adjourned  for 
hearing  before  the  whole  court  It  is  only  on  appeal,  as  pro- 
vided by  law,  from  the  decision  of  a  lower  court,  that  the 
judgment  of  the  Supreme  Court  may  be  invoked  as  to  the 
legality  of  the  detention  of  a  person  in  custody  in  extradi- 
tion proceedings. 

§  351.  Zssaance  by  Federal  Courts.  —  The  cases  in  which  a 
writ  of  habeas  corpus  may  be  granted  by  the  Federal  courts 
and  judges  are  enumerated  in  section  753  of  the  Revised 
Statutes,  which  embodies  the  provisions  of  four  enactments, 
to  wit:  Section  14  of  the  Judiciary  Act  of  September  24, 

1  Art  iiL  8ec.  2,  clause  2.  >  Matter  of  Metzger,  5  How.  176. 
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1789;!  the  act  of  March  2,  1838 ;«  the  act  of  August  29, 
1842 ;»  and  the  act  of  February  6,  1867.*  The  first  of  these 
statutes  oonfined  the  power  to  issue  the  writ,  in  cases  of  pris- 
oners in  jail,  to  such  as  were  in  custody  under  or  by  color  of 
the  authority  of  the  United  States,  or  were  committed  for 
trial  before  some  court  of  the  same,  or  were  necessary  to  be 
brought  into  court  to  testify.  The  act  of  1838  extended  the 
power  to  prisoners  committed  for  any  act  done,  or  omitted  to 
be  done,  in  pursuance  of  a  law  of  the  United  States,  or  of  any 
order,  process,  or  decree  of  any  judge  or  court  thereof.  The 
act  of  1842  extended  the  power  to  subjects  or  citizens  of  a 
foreign  state,  domiciled  therein,  confined  under  any  author- 
ity or  law,  or  process  founded  thereon,  of  the  United  States, 
or  of  any  one  of  them,  for  any  act  done  or  omitted  under  any 
alleged  authority  claimed  under  the  order  of  any  foreign 
state,  the  validity  and  effect  whereof  depend  upon  the  law  of 
nations.^    The  act  of  1867  provided  that  the  several  courts 

1  1  Stot.  at  L.  81.  s  4  Stot.  at  L.  684,  §  7. 

>  5  SUt.  at  L.  539.  «  14  Stat,  at  L.  885. 

*  The  act  of  1842  had  its  occasion  in  the  case  of  Alexander  McLeod,  arrested 
by  the  aathorities  of  the  State  of  New  York  in  Noyembcr,  1840,  and  held  for  trial 
on  a  charge  of  mnrder  committed  at  the  destruction  of  the  steamer  '*  Caroline/' 
within  the  territorial  jurisdiction  of  that  State.  On  the  13th  December,  1840,  the 
British  government  asked  for  his  immediate  release,  on  the  ground  that  the  de- 
Btmction  of  the  "  Caroline  "  was  '*  a  public  act  of  persons  in  Her  Majesty's  service^ 
obeying  the  order  of  their  superior  authorities  '* ;  that  it  could,  therefore,  "  only 
be  the  subject  of  discussion  between  the  two  national  governments,"  and  oonld 
**  not  justly  be  made  the  ground  of  legal  proceedings  in  the  United  States  against 
the  persons  concerned." 

Mr.  Forsyth,  Secretary  of  State,  replied  on  the  28th  of  December,  with  the 
declaration  that  no  warrant  for  the  interposition  called  for  could  be  found  in  the 
powers  with  which  the  Federal  executive  was  invested,  but  at  the  same  time  de- 
nied that  the  demand  was  well  founded.  On  the  4th  of  March,  1841,  Mr.  Web- 
ster succeeded  Mr.  Forsyth  as  Secretary  of  State,  and  on  the  12th  of  the  same 
month  the  demand  for  McLeod's  immediate  release  was  repeated.  Mr.  Webster's 
answer  bore  date  the  24th  of  April,  and,  while  admitting  the  grounds  of  the  de- 
mand, declared  that  the  Federal  government  could  not  comply.  In  May  McLeod 
was  taken  down  to  the  city  of  New  York,  and  was  there  brought  before  the  su- 
preme conrt  of  the  State  on  a  writ  of  habeas  corpus.  After  a  full  argument,  that 
tribunal,  in  July,  refused  to  discharge  him  ;  and  in  the  ensuing  October,  ten 
months  after  the  first  demand  and  seven  months  after  the  second,  he  was  tried 
at  Utica,  and  acquitted  on  proof  of  an  alibi.    This  case  led  to  the  adoption  by 
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and  judges  of  the  United  States,  within  their  respective  jur- 
isdictions, in  addition  to  the  authority  already  conferred  by 
law,  should  have  power  to  grant  writs  of  habeas  corpus  in  all 
cases  where  any  person  might  be  restrained  of  his  or  her 
liberty  "  in  violation  of  the  Constitution,  or  of  any  treaty  or 
law  of  the  United  States.  '*  Prior  to  the  passage  of  the  law 
of  1867,  the  circuit  and  district  courts  and  judges  often  issued 
writs  of  habeas  corpus  in  extradition  cases  under  section  14 
of  the  act  of  1789,  but  it  was  held  that  no  appeal  lay  to  the 
Supreme  Court  in  such  a  case,  none  being  provided  for  by 
law.^  But  the  act  of  1867,  in  providing  for  the  issuance  of 
the  writ  in  any  case  of  restraint  of  liberty  in  violation  of  the 
Constitution,  or  of  any  law  or  treaty  of  the  United  States,  also 
provided  that  from  the  final  decision  of  any  judge,  justice,  or 
court,  inferior  to  the  circuit  court,  upon  such  writ,  an  appeal 
might  be  taken  to  the  circuit  court  for  the  district  in  which 
the  cause  was  heard,  and  from  the  judgment  of  the  circuit 
court  to  the  Supreme  Court  This  provision  is  embodied  in 
section  763  of  the  Revised  Statutes,  which,  together  with 
sections  751,  752,  and  753,  completes  the  efficacy  of  the 
remedy.* 

Congress  in  August,  1842,  of  the  act  to  pronde  for  the  removal  of  cases  involying 
international  relations  from  the  State  to  the  Federal  courts. 

^  In  re  Henrich,  5  Blatcbf.  414,  427.  The  writ  in  this  case,  although  applied 
for  after  the  passage  of  the  act  of  1867,  was  obtained  under  the  act  of  1789,  and 
it  was  consequently  held  that  no  appeal  lay. 

*  For  procedure  see  Title  xiii.  ch.  18,  R.  8.  See  also  Benson  v.  McMahon^  127 
U.  S.  457  ;  United  States  v,  Bauscher,  119  U.  S.  407  ;  Bx  parte  Hibbs,  26  Fed. 
Rep.  422.    The  record  is  brought  up  by  a  writ  of  ceriiarari. 

In  the  case  of  Ex  parte  Lane,  6  Fed.  Rep.  84,  the  proceedings  before  the  com- 
missioner ftiiled  to  show  that  the  person  who  made  the  complaint  acted  with  the 
authority  of  the  demanding  government.  A  writ  of  habeas  eorpus  having  been 
obtained  by  the  prisoner,  together  with  a  writ  of  certiorari  to  bring  up  the  record, 
the  commissioner,  after  the  writ  of  certiorari  was  served  upon  him,  added  a  fur- 
ther certificate  to  his  return,  setting  forth  that  the  complainant  was  in  fact  a  su- 
perintendent of  police,  and  that  he  exhibited  to  the  commissioner,  at  the  time  of 
the  issuing  of  the  warrant  of  arrest,  a  complaint  on  oath  parporting  to  have  been 
made  in  writing  before  a  police  magistrate  of  Ontario,  Dominion  of  Canada,  where 
the  offences  were  committed,  chaiging  Lane  with  forgery  and  the  utterance  of 
foi^ged  paper,  as  set  forth  in  the  complaint  before  the  commisnoner,  and  also  the 
warrant  of  arrest  issued  in  Canada  upon  the  former  compUint ;  and  that  he  waa 


HABEAS  CORPUS.  637 

§  852.  State  oonrtB  cannot  reTiew  Action  of  Federal  Magis- 
trate. —  It  is  the  better  view  that  the  State  courts  cannot  issue 
a  writ  of  habeas  corpus  to  revise  the  action  of  a  magistrate 
of  the  United  States  in  a  case  of  extradition.  An  attempt 
to  exercise  such  jurisdiction  was  made  in  the  case  of  Heil* 
bronn  in  1863,^  by  Mr.  Justice  Mitchell  of  the  supreme  court* 
of  New  York.  Attorney-General  Gushing  advised  that  it 
was  the  right  of  the  marshal  who  had  the  prisoner  in  custody 
under  a  warrant  of  arrest  issued  by  a  commissioner,  to  refuse 
to  produce  the  body  before  the  State  court  ;2  and  later,  the 
prisoner  having  been  committed  by  the  commissioner  for 
surrender,  Mr.  Gushing  advised  that  it  was  the  duty  of  the 
Secretary  of  State  to  issue  a  warrant  of  extradition,  notwith- 
standing any  contradictory  proceedings  of  the  State  courts,* 
and  that  the  marshal  should  anticipate  the  action  of  such 
courts  "  by  quietly  conducting  Heilbronn  either  to  a  vessel 
or  to  the  line  of  the  State,  and  there  delivering  him  up  to 
the  British  agent. "  *  The  prisoner  was  surrendered.  In  May, 
1873,  writs  of  habeas  corpus  and  certiorari  were  issued  by  Mr, 
Justice  Fancher,  of  the  supreme  court  of  New  York,  on  the 
relation  of  George  Macdonnell,  then  in  the  custody  of  a 
United  States  marshal  on  the  commitment  of  a  commissioner, 
whose  proceedings,  after  the  commitment  was  made,  had 
been  reviewed  by  the  United  States  circuit  court,  with  the 
result  that  the  prisoner  was  remanded  into  custody  to  await 
the  issuance  of  a  warrant  of  surrender.  The  writs  issued  by 
Mr.  Justice  Fancher  were  directed  to  the  marshal  and  the 
commissioner,  respectively,  and  were  made  returnable  to  the 
court  of  Oyer  and  Terminer.  It  seems  that  the  proceedings 
before  the  commissioner  were  duly  produced  on  the  certio- 
rari. But  the  marshal,  instead  of  producing  the  relator, 
merely  presented  through  counsel  a  statement  of  the  facts 
imder  which  he  was  detained.     An  application  was  then 

also  attended,  at  the  time  of  makiDg  complaiut  before  the  oommissioner,  by  a 
person  who  claimed  to  be  the  attorney  of  the  crown  for  the  county  within  which 
the  offences  were  committed.  The  court  said  that  it  did  not  feel  at  liberty  to  take 
notice  of  a  certificate  thus  made,  nfter  the  service  of  the  writ  of  certiorari, 

1  Matter  of  Heilbronn,  1  Park.  C.  R.  429. 

«  6  Op.  227,  237.  »  6  Op.  270.  *  6  Op.  290. 
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made  to  the  court  in  the  nature  of  a  motion  to  regard  the 
marshal  as  in  contempt  for  not  making  proper  return  to  the 
>7rit  of  habecM  eorptta  by  producing  the  body  of  the  relator. 
The  decision  upon  this  application  was  delivered  by  Mr. 
Justice  Davis  of  the  supreme  court  of  New  York,  who  held 
that  the  court  had  no  jurisdiction.  Assuming,  he  said,  that 
under  the  act  of  1848,  State  judges  had  power  to  issue  origi- 
nal warrants  and  conduct  proceedings,  resulting  in  furnishing 
the  necessary  evidence  to  the  Secretary  of  State,  that  did  not 
determine  the  question  whether,  where  the  application  was 
not  to  a  State  judge,  but  to  a  Federal  authority,  and  the  pro- 
ceedings were  pending  in  the  Federal  jurisdiction,  and  had 
ripened  into  the  condition  of  things  in  which  a  warrant  of 
extradition  had  been  issued,  the  State  court  could  intervene 
and  review  the  proceedings  of  the  Federal  authorities.  He 
said  that  the  motion  to  consider  the  marshal  in  contempt 
must  be  denied,  and  the  writ  of  habeas  corpus  dismissed.^ 
At  the  present  day  it  is  not  to  be  doubted  that  the  State 
courts  have  no  such  jurisdiction  as  that  invoked  in  the  cases 
of  Heilbronn  and  Macdonnell.^ 

§  353.  Jmriadiotion  of  Federal  Courte  not  exoluaiTe  to  review 
Action  of  State  Magistrate.  —  But  it  by  no  means  follows  that 
where  a  person  is  in  the  custody  of  a  State  court  in  or  by 
virtue  of  extradition  proceedings,- the  courts  of  the  United 
States  will  assume  exclusive  jurisdiction  to  determine  by 
habeas  corpus  whether  he  is  held  in  custody  in  violation  of 
the  provisions  of  section  768  of  the  Revised  Statutes.  Thus 
if  a  fugitive  were  held  in  custody  on  the  process  of  a  State 
judge  for  examination  or  surrender  under  section  5270  of  the 
Revised  Statutes,  it  is  supposed  that  an  application  might 
properly  be  made  to  a  court  of  the  State  for  a  writ  of  habeas 
corpus.  In  the  case  of  United  States  v.  Rauscher,^  in  which 
it  was  held  by  the  Supreme  Court  of  the  United  States  that 
the  defendant,  having  been  surrendered  to  the  United  States 

1  In  re  Macdonnell,  11  Blatchf.  192,  note. 

a  United  States  v.  Booth,  21  How.  506 ;  Passmore  WUlianison's  Case,  26  Pa. 
St.  9 ;  People  v.  Curtis,  50  N.  Y.  321 ;  £x  parU  Jenkins,  2  Wall.  Jr.  521. 
s  119  U.  8.  407. 
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for  one  offence,  could  not  be  tried  for  another,  the  treaty  being 
a  supreme  law  of  the  land  and  by  its  true  intent  and  meaning 
excluding  such  trial,  Mr.  Justice  Miller,  delivering  the  opin- 
ion of  the  coui-t,  said  that  its  decision  would  tend  to  relieve 
the  executive  of  the  United  States  and  the  State  courts  of  em- 
barrassing conflicts,  since,  under  the  doctrine  that  the  treaty  is 
the  supreme  law  of  the  land,  the  failure  of  a  State  tribunal  to 
enforce  it  would  give  a  writ  of  error  from  the  Supreme  Court 
to  the  State  tribunal.  Or,  said  Ihe  learned  Justice,  if  the  pris- 
oner desired  a  more  speedy  remedy,  ^^  a  writ  of  habeas  corptis 
from  one  of  the  Federal  judges  or  Federal  courts,  issued  on  the 
ground  that  he  is  restrained  of  his  liberty  in  violation  of  the 
Constitution  or  a  law  or  a  treaty  of  the  United  States,  will 
bring  him  before'  a  Federal  tribunal,  where  the  truth  of  that 
allegation  can  be  inquired  into,  and,  if  it  be  well  founded, 
he  will  be  discharged.  JEx  parte  Royall,  117  U.  S.  241,  251. 
State  courts  also  could  issue  such  a  writ,  and  thus  the  judi- 
cial remedy  is  complete,  when  the  jurisdiction  of  the  court 
is  admitted."  In  the  case  of  Ex  parte  Coy  ^  an  application 
was  made  to  the  United  States  district  court  for  the  Western 
District  of  Texas  for  a  writ  of  habeas  corpvs  to  discharge  the 
relator,  who  had  been  extradited  from  Mexico  on  a  charge  of 
murder,  from  the  custody  of  a  State  court  in  which  it  was 
alleged  that  he  was  held  for  trial  for  another  offence  than  that 
on  which  his  extradition  was  procured.  Turner,  J.,  held  that 
he  had  jurisdiction  to  issue  the  writ,  and  that  the  prisoner 
ought  not  to  be  tried  on  any  other  charge  than  that  on  which 
he  was  surrendered.  He  said,  however,  that  the  State  courts 
had  concurrent  jurisdiction  of  the  case;  and,  as  there  was 
nothing  to  show  that  they  would  disregard  the  stipulations 
of  the  treaty,  he  declined  then  to  interfere,  saying  that  if 
the  State  court  should  be  remiss  in  the  discharge  of  its  duty, 
the  Federal  courts  would  still  be  accessible.  In  support  of  his 
decision  he  cited  Ex  parte  Royall,^  in  which  the  Supreme 
Court  affirmed  the  judgment  of  a  circuit  court,  refusing  to 
discharge  a  person  alleged  to  be  held  on  the  process  of  a 
court  of  the  State  of  Virginia  in  violation  of  the  Constitution 

1  82  Fed.  Bep.  911.  ^  117  U.  S.  841. 
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of  the  United  States,  on  the  ground  that  the  State  courts  also 
had  jurisdiction  to  determine  that  question.  The  opinion  of 
the  Supreme  Court,  which  was  delivered  by  Mr.  Justice 
Harlan,  says :  — 

^^  Under  such  circumstances  does  the  statute  imperatively  require 
the  circuit  court,  by  writ  of  habeas  corpus^  to  wrest  the  prisoner 
from  the  custody  of  the  State  officers  in  advance  of  his  trial  in  the 
State  (!Ourts  ?  We  are  of  opinion  that  while  the  circuit  court  has  the 
power  to  do  so,  and  may  discharge  the  accused  in  advance  of  his 
trial  if  he  is  restrained  of  his  liberty  in  violation  of  the  national 
Constitution,  it  is  not  bound  in  every  case  to  exercise  such  a  power 
immediately  upon  application  being  made  for  the  writ.  We  cannot 
suppose  that  Congress  intended  to  compel  these  courts,  by  such 
means,  to  draw  to  themselves,  in  the  first  instance,  the  control  of 
all  criminal  prosecutions  commenced  in  the  State  courts  exercising 
authority  within  the  same  territorial  limits,  where  the  accused  claims 
that  he  is  held  in  custody  in  violation  of  the  Constitution  of  the 
United  States." 

In  the  case  of  Eer,  who  was  kidnapped  from  Peru,  Judge 
Drummond,  in  the  United  States  circuit  court  for  the  North- 
em  District  of  Illinois,  in  refusing  to  discharge  the  relator, 
who  was  then  in  the  custody  of  the  criminal  court  of  Cook 
county,  in  that  State,  observed  that  if  the  prisoner  was  held 
in  violation  of  treaty,  he  could  set  it  up  by  plea  to  the  in- 
dictment, and,  after  taking  the  judgment  of  the  State  courts, 
obtain  the  decision  of  the  Supreme  Court  of  the  United  States 
on  the  subject^    This  course  was  subsequently  taken. ^ 

^  ExparU  Ker,  18  Fed.  Rep.  167. 

^  Supra,  §  203.  In  1882  one  Clodomira  Cota,  a  fugitive  from  the  justice  of 
Mexico,  was  delivered  over  to  the  Mexican  consul  at  San  Francisco,  to  be  taken 
back  to  Mexico.  The  consul  placed  him  on  board  of  the  Mexican  man-of-war 
"  Democrata,"  then  lying  in  the  harbor.  Subsequently  a  writ  of  habeas  corpus 
was  obtained  from  a  local  court  and  placed  in  the  hands  of  a  sheriff  to  be  served. 
When  the  sheriff  went  after  the  prisoner,  the  commander  of  the  '^Democrata'* 
refused  to  permit  him  to  come  on  board.  The  court,  regarding  this  as  contempt, 
issued  a  warrant  for  the  arrest  of  the  commander,  but  this  he  also  refused  to  per- 
mit to  be  executed,  and  the  sheriff  withdrew.  Mr.  Frolinghuysen,  then  Secretary 
of  state,  answering  on  May  25,  1882,  a  complaint  of  the  Mexican  minister,  said 
he  acknowledged  the  "  irregularity  of  the  sherift*s  proceedings,"  and  expressed  his 
"  deep  regret  that  they  should  have  occurred* "    MSS.  Notes,  Mex.    It  was  ad- 
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2.    Function  of  Writ 

§  854.  Not  used  u  Writ  of  Brror.  —  The  writ  of  habeas 
corpus  cannot  be  made  to  serve  the  purposes  of  a  writ  of 
error.  ^  Hence  it  does  not  belong  to  the  court  issuing  the 
writ  of  habeas  corpus  to  review  the  judgment  of  the  examin- 
ing magistrate  upon  the  evidence  of  criminality,  or  to  correct 
technical  irregularities  in  his  proceedings.  This  important 
principle  has  been  generally  maintained,  except  in  the  case  of 
Eaine,^  and  in  that  of  Henrich,^  which  followed  it.  In  the 
case  of  Vermaitre,*  in  1861,  Judge  Judson,  of  the  United 
States  district  court  for  the  Southern  District  of  New  York, 
held  that  all  that  could  be  required  on  such  a  writ  was  ^^  a 
substantial  allegation  that  the  ofFence  had  been  committed  in 
the  country  from  whence  the  demand  was  made. "  And  upon 
the  return,  which  showed  that  the  prisoner  was  in  custody  on 
the  commitment  of  the  commissioner,  and  which  was  also 
accompanied  with  a  warrant  of  surrender,  the  court  dis- 
missed the  writ  In  the  case  of  Kaine,  however,  in  April, 
1853,  Mr.  Justice  Nelson  held  that  it  was  the  duty  of  the 
court  on  a  writ  of  habeas  corpus  to  review  the  decision  of  the 
examining  magistrate,  and,  if  the  evidence  was  not  deemed 
sufficient,  to  discharge  the  prisoner.  This  was  contrary  to 
the  previous  ruling  of  Judge  Betts,  of  the  United  States  dis- 
trict court,  in  July,  1852,  in  the  case  of  the  same  prisoner, 
that  judge  holding  that  there  being  legal  evidence  before  the 
commissioner  tending  to  prove  that  the  offence  charged  had 
been  committed  by  the  relator,  the  writ  must  be  dismissed.^ 
But  the  discharge  of  the  prisoner  by  Mr.  Justice  Nelson 
rested  upon  other  grounds  than  the  insufficiency  of  the  evi- 
dence, namely,  that  the  evidence  was  incompetent  and  that 

vised  by  Attorney-GeDeral  Bradford,  in  1794,  that  a  writ  of  hdbeoi  eorpua  might 
be  awarded  to  bring  up  an  American  citizen  alleged  to  be  nnlawfnlly  detained  on 
board  of  a  foreign  man-of-war  in  a  port  of  the  United  States.    1  Op.  47. 

1  People  r.  Cavanagh,  2  Park.  C.  R.  650. 

^  Ex  parte  Kaine,  8  Blatchf.  1. 

*  In  re  Henrich,  5  Blatcht  414. 

*  9  N.  Y.  Leg.  Obs.  129. 

^  Tnrt  Kaine,  10  N.  Y.  Leg.  Obs.  257. 
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no  executive  mandate  had  been'^  that  the  Stj^g^  ^'or  is  it  known  tint 
his  decision  ever  resulted  in  the  ^estion.  T^-^j^^  ^f  ^  ^^.^.^^  ^ 
habeas  corpus  on  the  ground  that  the^^red  by  h  ^^j^^  ^  ^^^  ^, 
mitting   magistrate   upon   the  effect   oi  -  ^  evidence  m 


erroneous.^ 


jyelv  i 
In  the  case  of  Van  Aemam,^  before  Judge  ^^iC/    .^o^a  in  the 

United  States  circuit  court  for  the  Southern  DistricV:^^  .  i  ^  ij^^ 
York,  in  April,  1854,  it  was  contended  that  the  evide^  t^^Q^  \^ 
fore  the  commissioner  did  not  establish  the  uttering  of  \  jjjgf^^-^ 
papers,  the  oifence  with  which  the  prisoner  was  chargeo^al  1  bat 
fraud  only,  or  the  creation  of  a  false  token,  the  utteringVer .  ^i 
publishing  of  which  was  not  an  offence  under  the  triot  ^g^r 
Judge  Betts  said  that  if  the  commissioner  had  no  juri^h  .^J». 
tion,  or  if  there  was  no  legal  evidence  before  him,  the  ^  jjg. 
charge  of  the  prisoner  would  be  granted ;  but  that  the  C(J   ^^^ 
would  not  inquire  whether  the  commissioner  erred  in  de(\    jj. 
ing  that  the  offence  charged  was  committed  by  the  prison*  ,j. 
or  was  an  offence  within  the  treaty.     He  held  that  the  coiAj. 
missioner  had  jurisdiction  and  that  there  was  competent  ev' 
dence  before  him,  and  discharged  the  writ.     Precisely  the 
same  grounds  were  taken  by  Judge  Ingersoll  in  the  case  of 
Heilbronn,®  in  the  same  year.     The  prisoner  being  charged 
with  forgery,  and  the  contention  being  made  that  the  evi- 
dence before  the  commissioner  did  not  sustain  the  charge, 
Judge  Ingersoll  held  that  the  only  competent  authority  to  re- 
view the  judgment  of  the  commissioner  upon  the  evidence 
was  the  President     In  the  case  of  Henrich,*  in  1867,  Judge 
Shipman,  in  the  circuit  court  for  the  Southern  District  of 
New  York,  reverted  to  the  doctrine  of  Mr.  Justice  Nelson  in 
Eaine's  case.     He  observed  that  the  discharge  of  Kaine  did 
not  rest  upon  the  insufficiency  of  the  evidence,  and  that  Mr. 
Justice  Nelson  consequently  did  not  directly  determine  the 
precise  question  whether,  if  the  commissioner  had  had  com- 
petent evidence  before  him,  tending  to  prove  the  charge  of 

1  See  In  re  Stupp,  12  Blatchf.  501. 

*  JBx  parte  Van  Aemara,  8  Blatchf.  160. 

s  Matter  of  Heilbronn,  12  N.  Y.  Leg.  Obs.  65. 

^  lure  Henrich,  5  Blatchf.  414. 
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criminality,  it  would  have  been  within  the  rightful  power  of 
the  court  on  habeas  corpus  to  review  that  evidence,  and,  if 
it  were  deemed  insufBcient,  to  discharge  the  prisoner  from 
custody  under  the  commissioner's  commitment.  But  Judge 
Shipman  said  that,  in  order  to  set  the  matter  at  rest,  he  had 
consulted  with  Mr.  Justice  Nelson,  who  still  sat  in  the  sec- 
ond circuit,  and  that  such  was  his  judgment  of  the  law,  "  It 
is,  then, "  said  Judge  Shipman,  ^^  the  law  of  this  court,  and  it 
is,  therefore,  the  duty  of  the  court,  in  the  present  case,  to 
look  into  the  evidence  upon  which  the  judgment  of  the  com- 
missioner rested,  and  which  he  has  certified  up  to  this  tribu- 
nal, in  compliance  with  the  writ  directed  to  him,  and  to  pass 
upon  its  weight  as  well  as  upon  its  competency."  At  the 
same  time,  however,  after  reviewing  the  evidence,  and  hold- 
ing it  to  be  sufficient.  Judge  Shipman  said :  — 

^^  It  should  be  understood  that,  in  the  exercise  of  this  power  of 
revising,  on  habeas  corpus^  the  judgment  of  the  commissioner, 
this  court  will  not  reverse  his  action  upon  trifling  grounds,  or  for 
mere  errors  in  form.  When  designated  by  the  court,  he  is  fully 
empowered  to  hear  and  decide  the  questions  of  criminality,  and 
where  he  has  legal  evidence  before  him,  this  court  will  not  reverse 
his  Judgment  except  for  substantial  error  in  law,  or  for  such  mani- 
fest error  in  fact,  as  would  warrant  a  court  in  granting  a  new  trial 
for  a  verdict  against  evidence.  I  have  had  a  full  consultation  with 
my  brethren,  Mr.  Justice  Nelson  and  Judge  Blatchford,  in  refer- 
ence to  this  case,  and  I  am  authorized  to  state  that  they  concur 
with  me  in  the  views  expressed  in  this  opinion.  I^t  an  order  be 
entered  dismissing  the  writ  of  habeas  corpus  in  this  case,  and  re- 
manding the  prisoner  to  the  custody  of  the  marshal,  under  the 
commissioner's  warrant." 

The  next  stage  in  the  development  of  the  law  in  the  second 
circuit  is  found  in  the  case  of  Macdonncll,^  before  Judges 
Woodruff  and  Blatchford,  in  1873.  Mr.  Justice  Nelson  had 
then  ceased  to  sit  in  the  circuit,  having  resigned  his  place 
on  the  Supreme  Bench.  The  court,  while  reviewing  the  evi- 
dence and  holding  it  to  be  sufficient,  questioned  the  doctrine 
laid  down  in  the  cases  of  Eaine  and  Henrich.     That  doctrine 

^  Inrt  Macdonnell,  11  Blatchf.  170. 
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was  finally  dverthrown  in  the  case  of  Stupp,^  in  1875,  in  which 
Judge  Blatchford,  with  the  concurrence  of  Judge  Woodruff, 
refused  to  discharge  the  relator,  there  being  competent  evi- 
dence of  criminality  before  the  commissioner,  although  aome 
of  the  evidence  admitted  by  him  was  held  to  be  incompetent. 
The  court  said  that  the  inquiry  on  habeas  corpus  was  ^'  to  be 
limited  to  ascertaining  whether  the  commissioner  had  juris- 
diction, and  did  not  exceed  his  jurisdiction,  and  had  before 
him  legal  and  competent  evidence  of  facts  whereon  to.  pass 
judgment  as  to  the  fact  of  criminality,  and  did  not  arbitra- 
rily commit  the  accused  for  surrender,  without  any  legal 
evidence."  This  rule  has  since  prevailed  in  the  second 
circuit* 

In  the  case  of  Van  Hoven,®  in  1876,  Judge  Dillon,  in  the 
eighth  circuit,  said :  ^'  This  court  cannot  hear  the  case  on  the 
merits.  It  belongs  to  the  commissioner  who  issued  the  war- 
rant to  decide  whether,  according  to  the  law  and  the  evidence, 
the  extradition  is  due  pursuant  to  the  treaty."  This  doctrine 
is  still  maintained  in  that  circuit.*  The  question  came  before 
the  Supreme  Court  of  the  United  States  in  1888,  in  the  case 
of  Benson  v.  McMalion,^  which  was  an  appeal  from  the  judg- 
ment of  a  circuit  court  on  a  writ  of  habeas  carpus.  It  being 
contended  that  the  evidence  was  insufficient  to  sustain  the 
charge  of  criminality,  Mr.  Justice  Miller,  delivering  the 
opinion  of  the  court,  said: — 

1  In  re  Stupp,  12  Blatchf.  501. 

s  In  re  Vandervelpen,  14  Blatchf.  187;  In  re  Wiegand,  14  Id.  370;  In  re 
Wahl,  15  Id.  334  ;  In  re  Fowkr,  18  Id.  430 ;  In  re  Wadge,  16  Fed.  Rep.  882  ; 
In  re  BehreDdt,  22  Id.  699. 

'  Ex  parte  Van  Hoven,  4  Dill.  415. 

*  In  re  Herres,  83  Fed.  Rep.  165.  In  this  case  Judge  Brewer  said  :  "  Finally, 
I  might'  observe,  with  refen*nce  to  thpse  extradition  proceeilinga,  tliat  the  sub- 
stance, and  not  the  form,  should  be  the  main  object  of  inquiry,  and  that  they 
should  not  be  couducteil  in  any  technical  spirit  with  a  view  to  preyent  ertradi- 
tion.  While  the  courts  should  review  the  proceedings  to  see  that  no  extradition 
is  ooDsummated  upon  a  mere  pretext,  or  to  subserve  private  malice,  yet,  if  it  ap- 
pears that  a  crime  has  been  committed,  and  probable  that  the  ac^u-sfni  has  flf>d  to 
this  country  for  refuge,  then  a  sjarit  of  faimess,  expecting  that  the  foreign  country 
will  treat  extradition  proceedings  from  this  country  in  the  same  spiiit,  requires 
that  we  act  reasonably  nnd  justly,  having  reference  more  to  the  substance  than  to 
the  form  of  the  proceedings." 

«  127  U.  S.  457,  463. 
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'^  We  are  not  fitting  in  this  court  on  the  trial  of  the  prisoner, 
with  power  to  pronounce  him  guilty  and  punish  him,  or  declare  him 
innocent  and  acquit  him.  We  are  now  engaged  simply  in  an  in- 
quiry as  to  whether,  under  the  construction  of  the  act  of  Congress 
and  the  treaty  entered  into  between  this  country  and  Mexico,  there 
was  legal  evidence  before  the  commissioner  to  justify  him  in  exercis- 
ing his  power  to  commit  tiie  person  accused  to  custody  to  await  the 
requisition  of  the  Mexican  government  ...  As  he  is  not  now  upon 
his  final  trial,  but  the  only  question  is  whether  he  has  committed 
an  offence  for  which,  according  to  this  treaty,  he  should  be  extra- 
dited to  that  country  and  there  tried,  we  do  not  see  that  in  this 
application  to  set  the  prisoner  at  large,  after  he  has  once  been  com- 
mitted by  an  examining  court  having  competent  authority,  and 
after  having  been  held  to  answer  in  Mexico  for  the  offence  chai*ged, 
the  court  is  bound  to  examine  with  very  critical  accuracy  into  the 
question  as  to  whether  or  not  the  act  committed  by  the  prisoner  is 
technically  a  foi^erj'  under  the  common  law." 

This  decision  was  cited  by  Mr.  Justice  Lamar,  in  July,  1888, 
in  the  case  of  one  Risch,  who  was  brought  before  him  at 
chambers,  at  Jackson,  Mississippi,  on  a  writ  of  habeas 
eorpusj  for  the  purpose  of  inquiring  into  the  prisoner's  de- 
tention under  the  conmiitment  of  a  judge  for  surrender  to 
Germany  on  a  charge  of  murder.  Mr.  Justice  Lamar  said : 
^  Li  my  judgment  the  treaty  makes  the  investigating  magis- 
trate the  judge  of  the  weight  of  the  evidence  provided  it  be 
legally  competent.  .  .  •  Li  my  opinion  the  evidence  adduced 
before  the  judge  was  legally  admissible."^  Mr.  Justice 
Lamar  then  dismissed  the  writ  and  remanded  the  prisoner 
into  custody. 

§  860.  Review  of  Bvidenoe  after  discharge  of  Prisoner  on 
order  of  the  President.  —  A  difFerent  question  might  arise 
where,  after  the  conmiitment  of  the  fugitive,  the  President 
holds  the  evidence  of  criminality  to  be  insufficient  and  directs 
the  prisoner's  discharge.  Such  a  case  was  that  of  Eelly,  who 
was  discharged  on  the  order  of  the  President  on  the  ground 
above  stated.     Having  been  rearrested,  Kelly  applied  for  a 

^  New  Orleans  Picaynne,  July  6,  1888.  See  report  of  Mr.  Garland,  from 
Committee  on  the  Jndidaiy  of  the  Senate,  Senate  Rep.,  No.  82,  47th  Conf(. 
IstSeaa. 
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writ  of  habecu  eorptiSj  which  was  refused.  But  the  court  said 
that  if  the  commissioner  should  commit  upon  the  new  exami- 
nation, and  it  should  appear  that  he  had  no  clearer  or  more 
convincing  testimony  than  was  presented  before,  the  court 
would  review  the  evidence  and  say  that,  the  executive  having 
passed  upon  it,  the  commissioner  was  bound  to  follow  his 
decision;  and  if  the  commissioner  did  not,  the  court  would 
correct  his  error.  ^ 

§  356.    Warrant  of  Surrender  no  bar  to  Xsaoa&oe  of  Writ.  — 

It  has  been  held  that  the  issuance  by  the  executive  of  a  war- 
rant of  surrender  is  not  a  bar  to  the  examination  of  the  le- 
gality of  the  detention  of  a  fugitive  by  habe€ts  corpus.^  In 
the  case  of  Macdonnell,'  counsel  for  the  demanding  govern- 
ment moved  to  quash  the  writ  of  certiorari^  on  the  ground, 
among  others,  that,  since  its  issuance,  the  warrant  of  the 
executive  for  the  surrender  of  the  prisoner  had  been  issued, 
and  that  such  warrant  operated  as  a  9uper%edea%.  The  court 
said  that  they  did  not  deem  it  necessary  to  say  anything  as 
to  the  power  of  the  court  to  issue  a  certiorari  or  as  to  the 
e£fect  thereon  of  the  issuance  of  the  executive  warrant,  since 
they  were  of  opinion  that  the  grounds  on  which  the  discharge 
of  the  prisoner  was  sought  under  those  writs  ought  not  to  pre- 
vail. The  court  observed,  however,  that  the  power  to  issue  a 
writ  of  certiorari  in  a  case  like  that  under  consideration  had 
frequently  been  affirmed  and  exercised ;  and  that  the  warrant 
of  surrender,  issued  by  the  government  of  the  United  States, 
had  not,  so  far  as  they  could  discover,  been  held  a  conclusive 
bar  to  further  inquiry  into  any  questions  which  might  prop- 
erly be  raised  upon  a  return  of  the  whole  proceedings. 

§  357.  Bffeot  of  Deoiflion  favorable  to  Relator.  —  If  the  de- 
cision on  the  writ  of  habeas  corpus  be  favorable  to  the  relator, 
he  is  not  necessarily  discharged  from  custody.     In  the  case 

1  In  re  Kelly,  26  Fed.  Rep.  852. 

*  The  British  Prisoners,  1  Wood,  ft  M.  66,  69  ;  In  rt  Venradtre,  9  N.  T.  Leg. 
Oba.  129 ;  In  re  Eaine,  8  Blatchf.  1-;  In  r»  Van  Aemam,  8  Id.  160 ;  Ctae  of 
Bisch,  before  Mr.  Justice  Lamar,  New  Orleans  Picayane,  July  6,  1888.  In  this 
case  the  StKsretary  of  State  refused  an  application  made  on  behalf  of  the 
to  recall  the  warrant  of  surrender  before  the  hearing  on  habeas  eoryus. 

•  In  re  l£acdonnell,  11  Blatchf.  170. 
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of  Kaine  ^  Mr.  Jufltice  Nelson  expressed  his  readiness  to  de- 
tain the  prisoner,  pending  the  hearing  of  any  further  eyi- 
dence  on  behalf  of  the  application  for  surrender,  which  the 
representative  of  the  British  government  might  see  fit  to 
present  The  counsel  for  the  British  government  being  una- 
ble to  furnish  proof  that  authority  had  been  given  by  the 
President  for  the  prisoner's  arrest,  he  was  discharged.  In 
the  case  of  Farez,^  the  error  of  the  commissioner  being  his 
refusal  to  permit  the  prisoner  to  testify  in  his  own  behalf, 
Judge  Blatchford  discharged  him  from  custody  under  the 
final  commitment  of  the  commissioner,  but  remanded  him 
into  custody  under  the  warrant  of  arrest,  in  order  that  the 
examination  might  be  proceeded  with  before  the  commis- 
sioner de  novo.  The  legality  of  this  order  was  affirmed  by 
Judge  WoodruflF.*  In  the  case  of  Macdonnell,*  the  return  of 
the  marshal  disclosed  that  he  held  the  relator  by  virtue  of  a 
warrant  of  arrest  issued  by  a  commissioner,  and  of  the  pris- 
oner's commitment  to  his  custody  by  the  commissioner  upon 
an  adjournment  of  the  proceedings.  The  order  of  the  court 
was  as  follows :  ^  Let  the  prisoner  be  remanded  to  the  cus- 
tody of  the  marshal,  to  be  held  under  the  warrant  of  arrest 
and  the  commitments  of  the  commissioner,  that  the  proceed" 
ings  on  the  inquiry  into  the  criminality  of  the  prisoner  may 
be  continued,  and  let  the  writs  of  habeas  corpus  and  certio- 
rari hOi  discharged."  In  the  case  of  Kelly,*  Judge  Nelson, 
of  the  United  States  district  court  for  the  Southern  District 
of  Minnesota,  in  setting  aside  the  commitment  of  the  com- 
missioner, said  that  the  prisoner  was  entitled  to  his  dis- 
charge, unless  the  original  warrant  under  which  the  arrest 
was  made  was  sufficient  to  hold  him  for  examination  de  novo. 
The  warrant,  however,  was  held  to  be  insufficient,  and  the 
prisoner  discharged.  The  discharge  of  a  prisoner  on  habeas 
corpus  does  not  prevent  his  rearrest.^ 

1  Ex  parte  Kaine,  8  Blatchf.  1. 
s  In  re  Farez,  7  Blatchf.  846. 
^  Inre  Faiez,  7  Blatchf.  491. 

*  In  re  Macdonnell,  11  Blatchf.  79. 
^  Inre  Kelly,  25  Fed.  Bep.  268. 

•  EzparU  MUbuni,  9  Pet  704.    See  alsoMcprti,  |  806. 
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§  858.  Writ  may  be  obtained  wbUe  Prooeedinga  are  pending 
before  Commiaaioner.  —  It  is  not  held  to  be  necessary  to  await 
the  conclusion  of  the  examination  in  order  to  obtd^in  a  writ 
of  habeas  corpus.^  But  the  writ  will  not  be  granted  for  the 
purpose  of  reyiewing  interlocutory  decisions  of  a  commis- 
sioner, such  as,  for  example,  the  reception  of  evidence  which 
is  not  legally  admissible.^ 

^  Inre  Farez,  7  Blatchf.  45  ;  /ft  n;  Kelly,  26  Fed.  Bep.  852. 
^  Inre  Macdonnell,  11  Blatchf.  79.     For  refaaal  of  a  new  writ  when  no  new 
iaots  were  presented,  see  In  re  Fazez,  7  Rlatchf.  491. 
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CHAPTER  XVL 

SURRENDER  OF  FUGITIVE. 

1.    An  Execvtive  Functian, 

§  859.  General  Doctrine.  —  It  is  a  general  principle  that 
the  surrender  of  a  fugitive  criminal  is  an  act  of  government 
to  be  performed  by  the  executive  authority.^  This  principle 
is  contained,  either  expressly  or  by  implication,  in  all  the 
extradition  treaties  of  the  United  States.  As  the  supreme 
executive  authority  and  the  representative  of  the  government 
in  the  conduct  of  its  foreign  relations,  the  function  of  sur- 
rendering fugitive  criminals  to  foreign  powers  is  vested,  in 
the  United  States,  in  the  President  The  only  exception  to 
this  rule  is  found  in  the  treaty  between  the  United  States 
and  Mexico,  in  which  it  is  provided  that  the  supreme  execu- 
tive authorities  of  frontier  States  and  Territories  may  grant 
extradition  in  certain  cases.  But  even  in  those  cases  the  ap- 
plication may  be  made  by  the  general  government  of  the  one 
country  to  that  of  the  other,  and  it  has  been  held  that  in  any 
case  the  President  of  the  United  States  may  intervene  as  the 
supreme  and  final  authority  to  decide  whether  a  fugitive 
shall  be  extradited  from  this  country.*  The  official  by  whom 
the  warrant  of  surrender  is  issued  is  not  the  same  in  all 
countries.  In  some  it  is  issued  by  the  chief  executive  officer 
himself;  in  others,  by  one  of  the  ministers.  In  the  United 
States,  it  is  issued  by  the  Secretary  of  State,  as  the  represen- 
tative of  the  President  in  foreign  affairs ;  and  the  act  of  the 
Secretary  of  State  is  regarded  as  the  act  of  the  President 

1  Vr.  B.  Lawrence,  14  Alb.  L.  J.  90  ;  Billot,  Traits,  &c.,  p.  417  ;  Ueffter, 
BergBon's  ed.,  }  68.  See  also  remarks  of  Ch.  Jna.  TUghman,  Com.  v.  Deacon,  10 
3.  &  B.  105. 

•  Supra,  S  68. 
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§  860.  ZSztent  of  BzecntiTe  Power.  —  Whether,  in  the  per- 
formance of  the  duty  of  surrendering  fugitive  criminals,  the 
executive  is  absolute,  depends  upon  the  constitution  and  laws 
of  the  particular  country.  In  Prance,  the  executive  author- 
ity is  alone  called  upon  to  decide.  The  action  of  the  judi- 
cial magistrates  is  invoked  chiefly  to  elicit  facts,  and  is  not 
binding  upon  the  executive.^  In  many  countries,  however, 
the  judicial  magistrates  have  power  to  discharge  the  fugitive, 
and  thus  to  leave  the  executive  without  authority  to  sur- 
render him ;  while,  if  they  hold  that  he  should  be  extradited 
and  commit  him  for  that  purpose,  the  executive  is  not  bound 
to  accept  their  conclusion.  Such  is  now  held  to  be  the  law 
in  the  United  States.^  The  question  has  been  much  discussed, 
especially  in  connection  with  the  case  of  Jonathan  Robbins, 
alias  Nash,  who  was  surrendered  by  the  United  States  to 
Great  Britain  in  1799,  under  article  27  of  the  Jay  treaty,* 
whether,  there  being  a  treaty  requiring  the  extradition  of 
fugitive  criminals,  and  no  judicial  action  being  expressly 
provided  for,  the  President  can  surrender  a  fugitive  criminal 
without  the  intervention  of  the  courts.  In  the  present  state 
of  the  law,  this  has  become  a  moot  question.  The  27th  arti- 
cle of  the  Jay  treaty  stipulated  for  the  surrender  of  fugitives 
charged  with  murder  or  forgery  on  such  evidence  of  criminal- 
ity as  would  justify  commitment  for  trial,  but  did  not  pro- 
vide for  any  judicial  examination  of  the  charge ;  nor  was 
there  then  any  law  to  regulate  procedure  in  such  cases.  Rob- 
bins  was  in  the  custody  of  the  United  States  district  court 
at  Charleston,  in  the  State  of  South  Carolina,  charged  with 
murder  on  board  of  a  British  man-of-war  on  the  high  seas. 
President  John  Adams  requested  the  district  judge,  Bee,  to 
deliver  the  prisoner  up  to  the  British  authorities,  which  was 
done.  The  case  created  great  excitement,  and  was  one  of  the 
causes  of  the  overthrow  of  John  Adams'  administration.     In 


1  Billot,  Traits  &c.,  pp.  28-^2  ;  Heffter,  Bergaou's  ed.,  §  63»  note  (11);  W.  B. 
Lawrence,  16  Alb.  U  J.  36. 

*  Sen.  Rep.  No.  82,  47th  Cong.  Ist  Seas ;  House  Ex.  Dqc»  Nq.  1(6,  48th 
Cong.  Ist  Sess. 

•  Treaty  between  the  United  SUtes  and  Great  Britain  of  1794. 
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a  remarkable  debate  in  the  House  of  Representatiyes  the 
action  of  the  President  was  defended  by  John  Marshall, 
afterwards  Chief  Justice.  But  he  based  his  defence  on  the 
ground  that  th^re  being  a  treaty  creating  a  particular  obliga- 
tion, and  no  mode  having  been  prescribed  for  its  discharge, 
.it  became  the  duty  of  the  President,  as  possessing  the  execu- 
tive power  of  the  nation,  to  perform  the  obligation.  And  in 
this  relation,  he  said:  ^^ Congress  unquestionably  may  pre- 
scribe the  mode;  and  Congress  may  devolve  on  others  the 
whole  execution  of  the  contract;  but  till  this  be  done,  it 
seems  the  duty  of  the  executive  department  to  execute  the 
contract  by  any  means  it  possesses.  "^ 

§  861.    Baceontive  Duty  at  first  held  to  be  ministeilal.  —  The 

27th  article  of  the  Jay  treaty  expired  in  1807,  and  when  the 
next  extradition  treaty  of  the  United  States  was  negotiated, 
that  with  Great  Britain  of  1842,  express  provision  was  made 
in  it  for  the  arrest  of  the  fugitiye  and  the  examination  of  the 
evidence  of  his  criminality  by  the  judicial  authorities.  Under 
this  treaty  it  was  at  first  held  that  the  action  of  the  executive 
was  merely  ministerial,  the  judicial  magistrate  having  found 
the  evidence  of  criminality  sufficient  to  justify  commitment 
for  trial  and  surrender.  ^  The  same  doctrine  was  maintained 
by  the  executive  after  the  passage  of  the  act  of  1848,  which, 
in  respect  to  the  arrest  of  the  fugitive,  the  examination  of 
the  evidence  of  his  criminality,  and  his  surrender  on  the  ex- 
ecutive warrant,  closely  followed  the  language  of  the  treaty 
with  Great  Britain  of  1842.  Proof  of  these  statements  is 
found  in  the  following  cases :  On  June  9, 1845,  Mr.  Pakenham, 

1  6ee*8  Adm.  Rep.,  p.  266  €t  teq, ;  W.  B.  Lawrence,  14  Alb.  L.  J.  89-90  ; 
Whai-ton*8  State  Trials,  892  et  teq.  ;  I  Hall's  Jour,  of  Jnr.,  U  et  acq  ;  6  WlieatoD, 
ApfieDilix,  p.  19  ;  United  States  Gazette,  1800.  The  treaty  between  the  United 
States  and  Great  Britain  of  1842  was  constantly  executed  up  to  1848,  without 
legislation.  It  provided  for  an  examination  of  the  question  of  criminality  by  ju- 
dicial raagiFtrates.    British  Prisoners,  1  Wood.  &  M.  66. 

*  The  British  Prisoners,  1  Wood.  &  M.  66  ;  In  re  Raine,  14  How.  108  ;  Ex  parte 
Kaine,  8  Blatchf.  1.  The  treaty  with  France  of  1843  made  no  provision  for  a  ju- 
dicial examination.  But  it  was  held  in  the  case  of  Met/^.r,  in  1847,  and  before 
any  law  had  been  passed  on  the  subject,  that  the  arrest  of  the  fugitive  and  Ms 
examination  properly  belonged  to  the  jodidal  branch.  Matter  of  Metzger,  6  N.  T. 
Leg.  Obs.  83  ,  5  How.  176. 
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then  British  minister,  requested  of  Mr.  Buchanan,  Secretary 
of  State,  the  surrender  of  one  Harry  Warr,  charged  with  forg- 
ery in  England,  and  at  the  same  time  enclosed  ^'  a  certificate 
under  the  signature  of  one  of  the  commissioners  of  the  cir- 
cuit comi;  of  the  United  States  for  the  Southern  District  of 
New  York,  showing  that  the  evidence  adduced  in  this  case 
has  been  deemed  sufficient  to  sustain  the  charge."  Mr. 
Buchanan  replied  the  same  day:  '^As  it  appears  from  the 
papers  accompanying  the  note  of  the  Right  Hon.  Mr.  Pak- 
enham  that  the  requisite  preliminary  steps  have  been  taken 
in  this  case,  and  that  the  evidence  adduced  has  been  deemed 
sufficient,  by  competent  judicial  authority,  to  sustain  the 
charge  preferred  against  the  fugitive,  no  time  will  be  lost " 
in  issuing  a  warrant  of  surrender.  This  was  in  accordance 
with  the  opinion  given  by  Attomey-Greneral  Nelson  in  the 
case  of  Christiana  Cochrane,  August  7,  1843.^  In  that  opin- 
ion the  Attorney-General  said :  — 

*'  Of  the  sufficiency  of  the  evidence  of  criminality  to  sustain  the 
charges,  the  commissioner  before  whom  the  proceeding  has  been 
prosecuted  has  certified  his  decision.  The  treaty'  has  invested  him, 
if  he  be  a  magistrate  of  the  United  States  within  its  scope  and 
meaning,  with  the  authority  to  hear  and  consider  and  certify  it. 
He  deems  the  evidence  sufficient,  according  to  the  laws  of  the 
place  where  the  accused  was  found  and  arrested,  to  justify  her 
apprehension  and  commitment.  Behind  this  judgment  I  do  not 
think  it  is  the  duty  or  province  of  the  President  to  look.  It  is  con- 
elusive.  And  if  it  were  not,  the  evidence  in  the  transcript,  in  my 
judgment,  is  abundantly  sufficient  to  support  it.  The  case,  there- 
fore, is  covered  by  the  provisions  of  the  10th  article  of  the  treaty ; 
and  if  the  President  is  satisfied  of  the  regularitj'  of  the  proceedings 
which  have  been  certified,  and  of  the  authority  of  the  commissioner 
to  entertain  them,  his  duty,  plainly  indicated  by  the  terms  of  the 
convention,  is  to  gratify  the  demand  of  the  British  minister,  and  to 
issue  a  warrant  for  the  surrender  of  the  fugitive."  * 

On  April  12,  1852,  Mr.  Crampton,  the  British  minister,  re- 
quested the  surrender  of  John  Cole,  charged  with  murder  in 

1  See  also  Calder*8  Case,  6  Op.  91,  Gushing,  1858. 
a  4  Op.  201. 
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Canada.  On  the  same  day  Mr.  Webster,  then  Secretary  of 
State,  replied  that  ^^the  requisite  preliminary  steps  having 
been  taken  in  this  case,  and  the  evidence  adduced  being 
deemed  by  competent  judicial  authority  sufficient  to  sustain 
the  charge,"  a  warrant  of  surrender  had  been  issued.^  A 
direct  opinion  to  this  effect  was  expressed  by  the  Depart- 
ment of  State  in  the  case  of  Kaine.  On  July  10,  1852, 
James  T.  Brady,  who  was  associated  with  Messrs.  Emmet 
and  Busteed,  as  counsel  for  the  prisoner,  who  had  been  com- 
mitted by  a  judicial  magistrate  for  surrender,  wrote  to  Mr. 
Webster,  then  Secretary  of  State,  asking  for  delay  in.  the 
issuance  of  the  warrant  of  extradition.  On  the  14th  of  the 
same  month,  Mr.  Hunter,  Acting  Secretary,  replied  to  Mr. 
Brady's  letter  as  follows:  — 

^'  From  this,  and  other  remarks  [referring  to  statements  in  Mr. 
Brady's  letter],  it  is  inferred  that  you  are  under  the  impression  that 
the  executive  has  some  discretion  in  cases  of  extradition  under  the 
Ashburton  treaty,  after  the  certificate  of  the  magistrate,  by  whom 
the  proof  of  criminality  may  have  been  considered,  shall  have  been 
received.  The  only  case,  however,  in  which  such  a  discretion  would 
be  allowable  would  be  that  of  an  appeal  from  the  decision  of  the 
committing  magistrate.  In  the  case  of  Kane  (sic)  there  was  an 
appeal  to  Judge  Betts,  by  whom  the  appeal  has  been  dismissed. 
If,  therefore,  the  law  allows  no  appeal  from  his  decision  and  no 
notice  of  an  appeal  shall  reach  here  within  a  reasonable  time, 
the  warrant  will  issue  for  the  surrender  of  Kane  to  the  British 
authorities."  * 

On  the  16th  of  July  Mr.  Brady  answered  that  he  was  not 
aware  that  the  action  of  the  judge  or  commissioner  was  held 
to  be  final ;  and  that  he  had  supposed,  from  the  terms  of  the 
treaty  and  of  the  act  of  1848,  that  the  executive  would  not 
order  the  extradition  except  after  a  cautious  examination  of 
the  proceedings  before  the  magistrate.  This  letter  was  not 
received  until  the  19th  of  July,  and  was  filed  without  answer. 
Two  days  previously,  Mr.  Hunter,  Acting  Secretary,  wrote 
to  the  British  minister  in  the  usual  form,  that,  "the  requi- 
site preliminary  steps  having  been  taken, "and  "the  evidence 

1  MSS.  Notes,  Gr.  Br.  <  MSS.  Dom.  Let,  vol.  xL  p.  284. 
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adduced  being  deemed  by  competent  judicial  authority  suffi* 
cient  to  sustain  the  charge,"  a  warrant  had  that  day,  July  17, 
1852,  been  issued  to  the  United  States  marshal  for  the  South- 
em  District  of  New  York  for  the  prisoner's  surrender. 

§  862.    Early  Assertiona  of  Bzeoutlve  Discretion.-^ — As  has 

been  seen  by  the  correspondence  between  Mr.  Hunter  and 
Mr.  Brady,  the  early  doctrine  of  the  Attorney-General  and  of 
the  Department  of  State  that  the  decision  of  the  ma^strate 
that  the  evidence  was  sufficient  was  conclusiye  upon  the  ex- 
ecutive, was  then  by  no  means  universally  accepted.*  No 
clearer  statement  of  the  law  as  it  is  understood  to-day  can  be 
found  than  is  contained  in  the  decision  of  Judge  IngersoU, 
of  the  United  States  district  court  for  the  Southern  District 
of  New  York,  in  the  case  of  Heilbronn,  in  1854.  This  case 
came  before  Judge  IngersoU  in  proceedings  on  a  writ  of 
habeas  corpvA^  the  relator  having  been  committed  for  sur- 
render by  John  W.  Nelson,  an  extradition  commissioner  of 
the  United  States.  It  being  contended  that  the  court  should 
review  the  decision  of  the  commissioner  as  to  the  effect  of 
the  evidence,  Judge  IngersoU  refused  to  do  so.  He  said  that 
the  commissioner  had  the  same  authority  in  the  matter  as  a 
justice  of  the  Supreme  Court  of  the  United  States  would 
have  had,  had  such  justice  undertaken  to  investigate  the 
charge,  as  might  have  been  the  case  under  the  liiw ;  and  that, 
under  the  law,  the  decision  of  the  commissioner  as  to  the 
sufficiency  of  the  evidence  was  entitled  to  the  same  treatment 
as  a  decision  of  a  justice  of  the  Supreme  Court  in  a  similar 
proceeding.     Continuing,  Judge  IngersoU  said:  — 

*'  Where  there  is  any  legal  evidence  before  the  commissioner  to 
establish  the  charge,  and  that  legal  evidence  is  deemed  by  him  suf- 
ficient, no  matter  how  many  others  may  deem  it  insufficient,  and  he 
grants  a  warrant  of  commitment,  that  commitment  must  stand,  and 
no  judge  has  a  right  to  disregard  it,  or  to  render  it  ineffectual,  at 
least  not  until  the  expiration  of  two  calendar  months  after  it  shall 
have  been  issued.  In  such  a  case  no  one  can  revise  the  opinion  of 
the  commissioner  but  the  President  The  President  has  that  power. 

1  Supra,  S  361.  It  is  obvious  that  the  pardoninf^  power  of  the  Presideiit  does 
not  apply  to  the  case  of  a  {'erson  committed  for  extradition. 
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If  he  shoald  be  of  the  opiDion  that  the  evidence  taken  before  the 
commissioner  on  the  hearing  was  not  sufficient  to  sustain  the  ehai^ 
then  it  would  be  his  duty  to  withhold  a  warrant  of  extradition.  If 
he  should  be  of  the  opinion  that  it  was  sufficient,  then  it  would  be 
lus  duty  to  grant  such  warrant''  ^ 

§368.  FizBt  Bzercise  of  Bxeontive  Discretion.  —  The  first 
case  in  which  the  executive  appears  to  have  exercised  his 
revisory  function  over  the  decision  of  the  commissioner  is 
that  of  seven  persons  named  Charles  Carr,  Jeremiah  Fitz- 
Patrick,  John  Macdonald,  Thomas  Shea,  Robert  Walsh, 
Thomas  Walsh  and  Thomas  Wood,  whose  surrender  was  re- 
quested by  the  British  minister  in  1871,  on  charges  of  piracy 
and  assault  with  intent  to  commit  murder  on  a  British  ves- 
sel on  the  high  seas.  On  June  8  of  that  year  all  the  fugi- 
tives were  committed  for  surrender  by  Kenneth  G.  White, 
an  extradition  commissioner  in  New  York  City.  On  the 
14th  of  the  same  month  the  Secretary  of  State  issued  a  war- 
rant for  the  surrender  of  only  four  of  the  prisoners,  Carr, 
Shea,  and  the  two  Walshes.  No  reason  for  the  refusal  to 
surrender  the  other  three  prisoners  was  given.  Following 
this  case  there  have  been  numerous  instances  of  refusal  to 
surrender  persons  conmiitted  by  the  judicial  magistrates.' 

2.    Groundifar  refuting  Surrender, 

§  864.  Question  of  Treaty  Construction.  —  The  case  which  is 
generally  cited,  though  erroneously,  as  marking  the  begin- 
ning of  the  exercise  by  the  executive  of  the  power  to  review 
the  decision  of  the  committing  magistrate  is  that  of  Carl 
Vogt,  aliaB  Stupp,  in  1873.  Vogt,  who  was  a  Prussian  sub- 
ject, was  charged  with  the  commission  of  certain  crimes  in 
Belgium.  There  being  no  extradition  treaty  between  the 
United  States  and  that  country,  his  extradition  was  de- 
manded by  the  Oerman  minister  under  the  treaty  between 
the  United  States  and  Prussia,  in  order  that  he  might  be 
tried  and  punished  in  the  latter  country  under  its  laws  pro- 
viding for  the  punishment  of  Prussian  subjects  who  conmiit 

1  Matter  of  Heilbronn,  12  N.  Y.  L%.  Obs.  A5. 
>  Infra,  f  864  tt  seq. 
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crimes  in  other  countries.  The  point  was  made  in  behalf  of 
the  fugitive  that  his  offences  were  not  committed  within  the 
jurisdiction  of  Prussia,  and  hence  were  not  extraditable  under 
the  treaty.  This  contention  was  overruled  by  the  commis- 
sioner, whose  decision  was  afl&rmed  by  Judge  Blatchford  on 
habeas  corptts.^  When  the  case  came  before  the  Department 
of  State,  Mr.  Bancroft  Davis,  then  Acting  Secretary,  on  July 
7, 1878,  submitted  the  question  to  the  Attorney-General,  who, 
in  an  opinion  given  on  the  21st  of  the  same  month,  held 
that  the  term  "  jurisdiction"  in  the  treaty  meant  territorial 
jurisdiction.^  The  surrender  of  the  prisoner  was  accordingly 
refused.^  The  case  subsequently  came  before  Judge  Blatch- 
ford in  1875,  on  a  demand  for  the  surrender  of  Vogt  preferred 
by  the  Belgian  government  under  an  extradition  treaty  with 
the  United  States  then  lately  proclaimed.  Judge  Blatchford 
fully  accepted  the  previous  action  of  the  executive  as  being 
warranted  by  the  law.* 

§  865.  Insufflcienoy  of  EMdenoe.  —  In  several  cases  the  ex- 
ecutive has  refused  to  surrender  a  fugitive  on  the  ground  of 
the  insufficiency  of  the  evidence  to  establish  the  charge  under 

^  Inre  Joseph  Stupp,  11  Blatchf.  124.     8  Am.  Law  Be7.  168-169. 

«  14  Op.  281. 

S  Mr.  J.  G.  B.  Davis,  Ac.  Sec,  to  German  Min.,  July  25,  1878.     For.  Rel. 

*  Inre  Stapp,  12  Blatchf.  501.  Judge  Blatchford  said  :  "  It  then  rests  with 
the  President  of  the  United  States  in  the  last  instance,  as  the  representatiTe 
of  the  dignity  and  sovereignty  of  the  United  States,  having  in  view  its  honor 
and  the  obligation  of  its  treaties,  as  well  as  the  obligation  imposed  npon  him 
by  the  Constitution,  to  '  take  care  that  the  laws  be  faithfully  execnted,*  and 
having  before  him  the  decision  of  the  magistrate  who  has  acted  in  the  matter  in 
the  exercise  of  a  jurisdiction  conferred  by  an  act  of  Crongress,  together  with  the 
evidence  u^ion  which  such  magistrate  has  acted,  which  decision  and  evidence  are 
prescribed  by  law  as  the  ground  upon  which  the  Secretary  of  State  shall  exercise 
his  final  judgment  in  the  matter,  —  to  say  whether  the  prisoner  shall  be  surren- 
dered to  the  demanding  country  or  not.  The  intervention  of  the  opinion  of  an- 
other judge  rendered  in  a  proceeding  by  habeas  corpua^  upon  the  merits  of  the  case, 
may  well  be  regarded  by  him  as  gratuitous  and  impertinent,  —  an  opinion  whoUy 
extra-judicial,  which  he  is  at  liberty,  in  view  of  his  own  dignity  and  the  mode 
prescribed  by  law  in  which  he  is  to  exercise  this  power,  to  regard  or  disregard, 
according  to  the  opinion  which  he  may  entertain  of  the  character  of  the  judge  or 
the  circumstances  of  the  case«  The  law  provides  him  with  a  competent  legal  ad- 
viser in  the  person  of  tlie  Attorney-General,  and  he  is  not  obliged  to  seek  advice 
in  the  opinions  of  judges  thus  rendered." 


the  treaty.  In  tiie  case  of  Benjamin  Palmer,  second  mate  of 
the  British  barqae  "  J.  B.  Duffus, "  who,  as  appears  by  the  cer- 
tificate aud  proceedings,  was  committed  by  Judge  Gadwalader 
on  a  chai^  of  murder  committed  on  that  vessel  on  the  high 
seas,  and  whose  extradition  was  requested  by  the  British 
minister  on  the  10th  of  July,  1873,  Mr.  Bancroft  Daria,  Act- 
ing Secretary  of  State,  on  the  12th  of  the  same  month  in- 
formed the  minister  that  the  evidence  failed  to  sustain  the 
chai^ ;  and  no  warrant  of  surrender  was  issued. '  On  Decem- 
ber 19,  1884,  Mr.  Frelinghuysen  wrote  to  the  British  min- 
ister aa  follows:  "Acknowledging  the  receipt  of  your  note 
of  the  16th  instant,  in  regard  to  the  extradition  of  Joseph 
Baeside,  I  have  the  honor  to  inform  you  that  upon  full 
consideration  of  the  matter  by  the  Department,  the  case  is 
not  deemed  to  fall  within  the  proTisions  of  the  Treaty  of 
August  9,  1842."  In  the  case  of  Edward  Kelly  charged  with 
murder  in  Canada,  the  executive  twice,  first  on  January  28, 
1886,  and,  second,  on  April  15,  1886,  refused  to  issue  a  war- 
rant of  surrender  on  the  ground  of  the  insuEGciency  of  the 
evidence  adduced  to  sustain  the  chai^.' 

§366.  CbMtgn  of  Grlmo  tn  Aayltua  Btato.  —  The  treaties 
with  Austria,  Baden,  Bavaria,  Belgium,  Ecuador,  Italy, 
Luxemburg,  Nicaragua,  Ottoman  Porte,  Prussia  and  other 
states,  Salvador,  and  Sweden  and  Norway,  provide  that 
whenever  any  person  accused  of  any  of  the  crimes  enumer- 

>  Mr,  Davii'a  note  wm  u  foIlowB  :  — 

"  A  transcript  of  th«  proceedings  had  in  the  pieliminsry  ezuninition  berore 
John  CadwsUder,  Esq.,  the  district  jndge  of  the  United  States  for  that  district, 
has  been  rrceiTed  by  the  Department.  Upon  examination  of  the  judge'i  certifi- 
cate it  is  found  that  the  crime  of  marder,  the  offence  with  which  Palmer  lb  charged, 
ma  not  eetabliiihed  bj  ancli  erideDce  as,  acoonling  to  the  laws  of  the  United  States, 
would  jnstiiy  his  apprehension  and  commitment  for  trial  for  that  crime,  if  the 
tnmaaction  had  occnrred  within  the  jnrisdictioii  of  the  United  States,  and  con- 
■eqnsntlf  that  no  crime  ha*  been  established  against  the  accused  which  WHTtanta 
hii  aitmdition  nnder  the  proviaionB  of  the  Treat;  of  Aagnat,  1S4S,  between  the 
Oniled  Statra  and  Her  Britannic  Utuetty. 

"I  may  tdi)  that  a  pemsal  of  the  evidence  has  satisfied  me  that  it  fails  to 
eatablish  the  crime  of  murder  within  the  contem  plation  of  the  treat;. "  This  was 
just  before  the  Vopit  case  ;  lupra,  {  SSi. 

■  Mr.  Ba;aH,  Sec  of  SUt^  to  Sir  Lionel  West,  Jan.  28, 1S8S ;  April  IS,  ISSS ; 
Has.  Notes,  Gr.  Br.     Sea  alM>  26  Fed.  Bep.  SES,  /n  re  Kelly. 
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ated  in  the  particular  convention  shall  have  committed  a  new 
crime  in  the  territories  of  the  state  where  he  has  sought  an 
asylum  or  shall  be  found,  such  person  shall  not  be  delivered 
up,  under  the  stipulations  of  such  convention,  until  he  shall 
have  been  tried  and  shall  have  received  the  punishment  due 
to  such  new  crime,  or  shall  have  been  acquitted  thereof. 
The  treaty  with  Spain  of  1877  contains  the  following  provi- 
sion :  ^^  If  a  fugitive  criminal,  whose  surrender  may  be  claimed 
pursuant  to  the  stipulations  hereof,  be  actually  under  prose^ 
cution,  out  on  bail  or  in  custody,  for  a  crime  or  offence  com- 
mitted in  the  country  where  he  has  sought  asylum,  or  shall 
have  been  convicted  thereof,  his  extradition  may  be  deferred 
until  such  proceedings  be  determined  and  until  such  crimi- 
nal shall  have  been  set  at  liberty  in  due  course  of  law."  A 
provision  in  almost  the  same  language  is  contained  in  tb^ 
treaty  with  the  Netherlands  of  1887.  The  treaty  with  Japan, 
1886,  contains  (art  8)  the  following  provision :  "  If  the  per* 
son  demanded  be  held  for  trial  in  the  country  on  which  the 
demand  is  made,  it  shall  be  optional  with  the  latter  to  grant 
extradition  or  to  proceed  with  the  trial :  Provided  that,  im- 
less  the  trial  shall  be  for  the  crime  for  which  the  fugitive  is 
claimed,  the  delay  shall  not  prevent  ultimate  extradition." 
It  is,  however,  in  the  absence  of  any  express  reservation,  an 
undoubted  rule  of  international  law  that  a  nation  is  not 
bound  to  give  up  a  person  whom  it  holds  in  custody  for  a 
crime  committed  against  its  own  laws.^  Thus  in  the  case  of 
one  Kleever,  charged  with  murder  in  the  State  of  New  Jersey 
and  a  fugitive  in  Great  Britain,  proceedings  to  obtain  his  ex- 
tradition were  abandoned  on  information  that  he  had  been  con- 
victed in  London  of  the  crime  of  rape  and  sentenced  to  ten 
years'  penal  servitude.^  In  1877,  in  the  case  of  one  Matilde 
Ramirez,  whose  extradition  wan  sought  by  the  United  States, 
it  was  held  by  the  judge  of  first  instance  at  Matamoras, 

1  BUlot,  Traits,  &c,  287 ;  Foelix,  Droit  int.  priv^,  torn.  ii.  J  ^d ;  Hefiter, 
B«Tg8on'8  ed.»  {  68  ;  Brigstock's  CaM,  1  Op.  88,  Lee,  1798 ;  Caae  of  Portdgoeee 
Seamen,  2  Op.  559,  Taney,  1838. 

s  Dis.  Atty.  Monmonth  Co.,  N.  J.,  to  Dept,  Apr.  6,  1876 ;  MS3.  Miio. 
Let  Mr.  Cadwakder,  Ac.  Sec,  to  Got.  of  Kew  Jeney,  Apr.  18,  1876 ;  BCSS. 
Dom.  Let. 
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Mexico,  that  examination  of  the  demand  for  extradition 
should  be  suspended  until  the  expiration  of  a  sentence  of 
imprisonment  which  the  fugitive  was  then  undergoing  in 
Mexico  for  an  offence  there  committed.^  On  October  25, 
1879,  Mr.  Hoppin,  charg^  d'affaires  of  the  United  States  at 
London,  enclosed  a  note  from  Lord  Salisbury,  of  the  28d  of 
the  same  month,  in  relation  to  the  extradition  of  one  William 
R.  Cooper,  a  fugitive  from  justice  in  Great  Britain,  charged 
with  forgery  in  the  United  States.^  Lord  Salisbury  said 
that  as  Cooper  had  been  committed  for  trial  at  the  Central 
Criminal  Court  in  London,  on  a  charge  of  crime  in  England, 
the  Home  Department  had  no  power  to  direct  his  surrender: 
that  the  police  would,  however,  be  instructed,  in  the  event  of 
his  acquittal,  to  arrest  him  and  take  him  before  the  chief  ma- 
gistrate on  the  extradition  charge ;  and  that,  in  case  he  should 
be  convicted  and  sentenced,  due  notice  would  be  given  to  the 
United  States  before  his  discharge,  in  order  that  steps  might 
be  taken  for  his  extradition,  if  it  should  then  be  desired.  He 
was  convicted  and  sentenced  to  five  years'  penal  servitude.* 
The  same  position  was  taken  by  the  United  States  in  1886  in 
the  case  of  William  J.  Ferrelle,  charged  with  forgery  and 
the  utterance  of  forged  paper  in  Canada,  and  held  in  custody 
in  Chicago,  Illinois,  on  a  charge  of  forgery  in  that  State, 
the  Department  of  State  saying:  ^^It  is  believed  to  be  a 
rule  of  extradition,  observed  not  only  in  the  United  States 
and  Great  Britain  but  in  other  countries,  that  a  government  is 
not  obliged  to  surrender,  on  a  demand  for  extradition,  a  per- 
son who  is  held  in  custody  for  an  offence  committed  within  its 
jurisdiction,  at  least  until  after  he  has  been  discharged."^ 

§  867.  Conovrrent  Jnrlidiotion ;  Case  of  Tyler.  —  The  same 
rule  holds  where  two  nations  have  concurrent  jurisdiction  of 
an  offence.  This  question  was  discussed  between  the  gov- 
ernments of  the  United  States  and  Great  Britain  in  1868-60, 


>  Mr.  Foster  to  Mr.  Evarts,  Oct  27, 1877  ;  MS8.  Oesp.,  Mexico. 

*  MBS.  Deep.,  England. 

*  Mr.  Hoppin  to  Dept.  of  State,  Oct  27, 1870  ;  MSS.  Drap.,  England. 

*  Mr.  Bayard,  Sec.  of  State,  to  Sir  Uonel  West,  Nov.  10,  1886 ;  MSS  Notes, 
6r.  Br. 
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in  the  case  of  William  Tyler.  Tyler,  who  was  a  United 
States  deputy  marshal,  had  a  writ  for  the  arrest  of  the 
American  brig  "Concord."      Finding  her  on  November  29, 

1858,  moored  to  the  Canadian  shore  of  the  St.  Clair  river 
and  within  British  waters,  he  nevertheless  approached  in  a 
steam  tug  and,  fastening  it  alongside  of  the  brig,  boarded  her. 
An  altercation  then  ensued  between  Tyler  and  the  master  of 
the  brig,  named  Jones,  who  seized  an  axe  and  threatened  to 
cut  the  ropes  which  bound  the  two  vessels,  when  Tyler  drew 
a  pistol  and  shot  him  in  the  head.  Tyler  then  brought  the 
brig  into  the  port  of  Detroit,  in  the  State  of  Michigan,  where 
Jones  died  of  his  wound.  On  the  9th  of  December,  1858, 
Lord  Napier,  then  British  minister,  brought  the  facts  to  the 
attention  of  Mr.  Cass,  Secretary  of  State,  with  especial  refer- 
ence to  the  violation  of  British  territory ;  and  on  January  29, 

1859,  upon  the  request  of  the  Governor  Greneral  of  Canada, 
demanded  Tyler's  extradition  on  a  charge  of  murder.  On 
February  2,  1859,  Mr.  Cass  replied  that  he  had  submitted 
his  Lordship's  note  of  the  9th  of  December,  1858,  with  its 
accompaniments,  to  Mr.  Miller,  the  United  States  district 
attorney  at  Detroit,  from  whom  an  answer  had  been  received 
conveying  an  opinion  that,  as  Jones  had  died  in  the  United 
States,  the  offence  was  triable  by  the  United  States  courts. 
Following  this  statement  Mr.  Cass  said:  — 

*^  Being  under  the  impression  that  the  obligations  of  this  govern- 
ment ander  the  10th  article  of  the  Ashburton  treaty,  for  the  rea- 
sons assigned  by  Mr.  Miller,  will  not  be  violated  if  Tyler  should  be 
held  for  trial  in  Michigan,  the  President  would  prefer  delaying  the 
issue  of  his  warrant  upon  the  subject  until  the  question  of  jurisdic- 
tion, and  any  others  which  may  arise,  shaU  have  been  determined 
by  competent  Judicial  authority. 

^*  Your  Lordship  is  aware  that  the  object  of  the  extradition  ar- 
ticle was  to  prevent  impunity  to  offenders  who  may  have  oom- 
mitted  the  crimes  for  which  it  provides.  If,  therefore,  Justice  can 
in  any  case  legally  be  administered  to  them  within  the  Jurisdiction 
of  the  United  States,  that  object  will  have  been  fully,  and  it  is 
hoped,  satisfactorily  accomplished.*' ' 

1  MSS.  Notes,  Gr.  Br.,  yoI.  viU.  p.  196. 
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On  April  28,  1859,  Mr.  Cass  wrote  to  Lord  Lyons,  who  had 
then  succeeded  Lord  Napier  as  British  minister,  informing 
him  that  Tyler  had  been  convicted  in  the  United  States  dis- 
trict court  at  Detroit  of  manslaughter,  and  that  consequently 
the  request  for  extradition  could  not  be  complied  with.  At 
the  same  time  regret  was  expressed  for  Tyler's  violation  of 
British  territory.  On  the  30th  of  April,  Lord  Lyons  ad- 
dressed a  note  to  Mr.  Cass,  referring  to  a  conversation  of  the 
same  day,  in  which,  it  was  said,  Mr.  Cass  had  stated  that 
the  matter  was  before  the  Attorney-General  of  the  United 
States,  and  that  a  note  on  the  subject  would  soon  be  writ- 
ten. Lord  Lyons  said  that  this  being  the  case  he  was  par- 
ticularly anxious  to  bring  to  Mr.  Cass's  immediate  attention 
instructions  which  her  Majesty's  government,  after  con- 
sulting with  the  Law  Officers  of  the  Crown,  had  addressed 
to  him.  Her  Majesty's  government,  he  said,  were  "  content 
that  the  extradition  of  Tyler  should  be  postponed  until  the 
legal  termination  of  the  proceedings  against  him  in  the 
United  States,  provided  however  that  the  charge  shall  be 
made  and  the  necessary  proceedings  taken  under  the  extra- 
dition treaty,  so  that  there  may  be  a  warrant  of  commitment 
of  Tyler,  which  may  be  executed,  and  his  person  delivered 
over  according  to  the  treaty,  in  case  of  an  acquittal  or  of 
any  failure  of  justice  in  the  United  States."  When  these 
instructions  were  sent  to  Lord  Lyons,  Tyler's  trial  and  con- 
viction in  the  United  States  court  had  not  taken  place.  His 
conviction  of  manslaughter  resulted  only  in  the  imposition  of 
a  sentence  of  imprisonment  for  thirty  days  and  a  fine  of  one 
dollar;  and,  after  he  had  discharged  this  sentence,  he  was 
arrested  by  the  authorities  of  the  State  of  Michigan,  on  an 
indictment  for  murder  found  against  him  by  the  grand  jury 
of  St  Clair  county,  in  which  Jones  had  died.  On  July  23, 
1859,  while  these  proceedings  were  pending  in  the  St.  Clair 
county  court.  Lord  Lyons,  referring  to  his  previous  commu- 
nication of  the  80th  of  the  preceding  April,  wrote  Mr.  Cass 
the  following  note:  — 

*'  Since  the  date  of  the  above-mentioned  note,  I  have  very  fre- 
quently had  the  honor  of  conversing  with  3'ou  on  the  subject, 
VOL.  I.— 86 
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and  have  received  from  3*oa  the  most  satisfactory  assurance  of 
the  intention  of  the  government  of  the  United  States  to  act  in 
this  matter  in  strict  conforroitj  with  the  stipulations  of  the 
treaty  of  Washington.  You  have,  moreover,  on  several  occa- 
sions been  so  good  as  to  desire  me  to  be  persuaded  that  every 
proper  precaution  would  be  taken  to  secure  the  person  of  Tyler, 
after  the  termination  of  the  legal  proceedings  against  him  in 
the  United  States,  in  order  that  he  might  be  foilhcoming  to 
abide  the  decision  of  the  proper  authorities  respecting  his  extra- 
dition. From  information  which  you  have  been  so  good  as  to 
give  me  unofficially,  it  appears  that  an  indictment  charging  Tyler 
with  the  wilful  murder  of  Henry  L.  Jones  has  been  presented  by 
the  grand  jur}'  of  the  County  of  St.  Clair  in  the  State  of  Michigan 
to  the  circuit  court  of  that  county  ;  that  Tyler  has  pleaded  as  a  bar 
to  the  further  prosecution  of  this  indictment  his  previous  trial  be- 
fore the  district  court  of  the  United  States ;  that  the  circuit  court 
of  the  County  of  St  Clair  has  reserved  for  the  opinion  of  the  su- 
preme court  of  the  State  of  Michigan  the  question  of  jurisdiction 
upon  which  the  validitj*  of  the  plea  in  bar  of  prosecution  depends ; 
and  that  Tyler  is  in  prison  at  Poit  Huron,  awaiting  the  decision  of 
the  supreme  court.  It  appears  further  that  a  warrant  was  issued 
in  December  last  by  William  D.  Wilkins,  Esq.,  a  United  States 
commissioner  for  the  District  of  Michigan,  for  the  arrest  of  Wil- 
liam Tyler,  to  the  end  that  the  evidence  of  his  criminalit}'  with  re- 
spect to  the  death  of  Henry  L.  Jones  might  be  heard,  and  if  found 
sufficient  to  sustain  the  charge,  that  Tyler  might  be  committed  to 
await  the  requisition  of  the  British  authorities.  I  learn  moreover 
that  this  warrant  is  now  in  the  hands  of  the  United  States  marshal, 
and  that  T3*ler  will  certainly  be  detained  under  it,  and  undergo  any 
examination  which  the  British  authorities  may  desire.  Such  being 
the  case,  J  presume  that  I  may  rest  in  the  perfect  assurance  that, 
in  the  event  of  Tyler's  release  or  acquittal  of  the  charge  now  pend- 
ing against  him  in  the  courts  of  Michigan,  his  person  will  be  se- 
cured so  that  he  will  be  forthcoming  to  answer  the  demand  of 
extradition,  and  full  opportunity  be  given  to  the  Canadian  authori- 
ties to  establish  the  chaise  upon  which  the  demand  is  founded." 

To  this  note  Mr.  Cass  replied  on  the  Ist  of  August,  1859, 
enclosing  an  opinion  of  Attorney-General  Black  of  the  28th 
of  the  preceding  month.  ^  In  this  opinion  the  Attorney-Gen- 
eral said :  — 

>  9  Op.  879. 
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^*  Lord  Lyons  is  willing  to  await  the  result  of  the  criminal  prose- 
cation  now  pending  against  Tyler  in  the  Michigan  courts.  The 
application  at  present,  therefoi*e,  is  merely  that  snch  preliminary 
steps  may  be  taken  as  will  result  in  the  surrender  of  the  alleged 
criminal  if  he  shall  be  dischai^ed  by  the  authorities  of  Michigan. 
There  is  no  reason  why  this  should  not  be  conceded.  The  British 
government  has  a  right,  under  the  treaty,  to  institute  proceedings 
to  that  end.  But  what  shall  be  the  nature  of  those  proceedings? 
The  agents  of  Great  Britain  in  Canada  have  already  decided  that 
question  for  themselves.  They  have  applied  for  and  obtained  a 
warrant  from  the  commissioner  of  the  United  States,  authorizing 
the  arrest  of  Tyler  under  the  act  of  Congress  and  the  treaty  of 
extradition.  .  •  •  The  steps  already  taken  to  prevent  the  escape 
of  Tyler,  and  to  guard  against  a  failure  of  justice,  are  legal,  and 
can  hardly  fail  to  be  effective.  Under  the  warrant  heretofore  is- 
sued, he  will  be  detained  and  examined,  and  the  case  fully  consid- 
ered by  the  proper  tribunal.  When  the  Judicial  proceeding  is 
transmitted  to  you,  according  to  the  act  of  Congress,  3'ou  will 
be  required  to  deteimine  whether  or  not  a  warrant  for  his  extra- 
dition shall  be  issued.  But  until  then,  I  think  it  is  not  your  duty 
to  interfere  with  the  business." 

On  the  question  reserved,  the  supreme  court  of  Michigan 
overruled  Tyler's  plea  in  bar  to  the  indictment,  on  the 
ground  that  the  proceedings  of  the  United  States  court  in 
trying  him  were  without  jurisdiction.  He  was  then  tried  in 
the  St  Clair  county  court,  found  guilty  of  murder  in  the  sec- 
ond degree,  and  sentenced  to  six  years'  imprisonment.  The 
case  was  again  brought  before  the  supreme  court  of  Michigan 
on  a  writ  of  error,  various  jurisdictional  questions  being 
raised,  and  the  judgment  of  conviction  was  affirmed-.*  The 
British  government,  being  satisfied  with  the  second  sentence, 
took  no  further  steps  in  the  matter. 

§  368.  Case  of  Charles  TUton  Robbins.  —  The  question  of 
concurrent  jurisdiction  again  arose  between  the  United  States 
and  Oreat  Britain  in  the  case  of  Charles  Tilton  Bobbins,  in 
1874,  whose  extradition  was  demanded  by  the  British  gov- 

1  Beport  on  Extraterritorial  Crime,  by  J.  B.  Moore,  8d  Asst  Sec.  of  State, 
p.  82.  Tyler  v.  The  People,  8  Mich.  820  ;  May,  1860.  CUrke  on  Ex.,  8d  ed., 
p.  68. 
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ernment  on  charges  of  murder  and  piracy  committed  on 
board  of  a  British  vessel,  on  which  Bobbins  was  a  passenger, 
between  the  port  of  Portland,  in  the  State  of  Maine,  and  the 
port,  of  St.  John,  New  Brunswick.  The  criminal  act  out  of 
which  the  charges  grew  consisted  of  a  murderous  assault  com- 
mitted by  Robbins  on  May  23,  1874,  upon  the  mate  of  the 
vessel,  inflicting  wounds  of  which  on  the  28th  of*  the  same 
month  the  mate  died  in  Rockland,  Maine,  into  which  port  the 
vessel  put  after  the  commission  of  the  assault  Robbins  was 
arrested  at  Rockland,  and  two  complaints  in  extradition 
were  preferred  by  the  British  consul  at  Portland,  one  for 
murder  and  the  other  for  assault  with  intent  to  commit  mur- 
der. On  these  complaints  he  was  examined  by  a  United 
States  commissioner,  and,  on  June  29,  1874,  was  committed 
for  surrender  on  the  charge  of  murder.  The  report  of  the 
commissioner  was  received  at  the  Department  of  State  on 
July  8,  1874.  On  the  1st  of  that  month,  however,  a  com- 
munication was  received  at  the  Department  from  the  gov- 
ernor of  Maine,  of  which  State  Robbins  waa  a  citizen,  dated 
June  27,  in  which  it  was  said  that  as  the  death  of  the  mate 
occurred  in  Maine,  the  courts  of  that  State  had  jurisdiction  of 
the  case;  and  that  the  attorney-general  of  the  State  was 
prepared  to  proceed  with  the  prosecution.  On  the  9th  of 
July  the  Department  of  State  received  a  copy  of  a  complaint 
which  had  been  issued  against  the  accused  by  a  court  of  the 
State  of  Maine,  on  a  charge  of  murder,  and  also  a  copy  of  a 
warrant  for  his  arrest  issued  by  the  same  court.  Accom- 
panying these  papers  was  a  certificate  of  a  deputy  sheriff, 
who  was  charged  with  the  execution  of  the  warrant,  that  on 
the  9th  of  Jime  he  had  demanded  the  body  of  Robbins  from 
the  United  States  marshal  who  held  him  in  custody  in  the 
extradition  proceedings,  and  that  the  marshal  had  refused 
to  deliver  him.  With  these  facts  before  him  Mr.  Fish,  then 
Secretary  of  State,  on  August  15, 1874,  wrote  to  Mr.  Watson, 
British  charg^  d'affaires,  as  follows :  — 

^^Upon  examination,  the  complaint  appears  to  be  a  complaint 
for  the  mnrder  of  Solomon  Camp,  similar  in  form  to  the  complaint 
of  the  British  consul.    On  an  examination  of  the  statute  of  the 
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State  of  Maine,  it  appears  that  where  a  mortal  wound  is  inflicted 
on  the  high  seas  without  the  State,  whereby  death  ensues  within 
the  State,  the  offence  may  be  tried  in  the  county  where  death  en- 
sues. This  is  not  an  unusual  provision,  having  existed  many  years 
in  the  statute  law  of  Maine,  and  similar  provisions  being  enacted 
in  many  of  the  States.  It  appears,  therefore,  that  both  the  British 
government  and  the  State  of  Maine  have  jurisdiction  of  this  crime  of 
murder  charged  against  Robbins,  that  both  are  desirous  of  proceed- 
ing against  him,  and  that  actual  proceedings  have  been  commenced 
in  the  courts  of  the  State  of  Maine.  The  alleged  criminal  was  not 
brought  into  the  State  of  Maine  by  any  strained  effort;  he  was 
there  arrested,  and  the  authorities  of  that  State  are  prevented  from 
enforcing  the  law  against  him  solelj'  because  he  is  in  custody  of  the 
marshal  under  the  extradition  proceedings.  The  offence  charged 
in  this  case  by  Great  Britain  and  the  State  of  Maine  is  murder  in 
each  case,  and  arising  from  the  same  facts.  It  must  be  presumed 
that  each  jurisdiction  is  equally'  desirous  of  trying  the  accused,  and 
that  in  either  he  will  have  a  fair  trial,  and  that  the  law  will  be  vin- 
dicated. Under*  the  facts  of  the  case,  and  for  these  reasons,  I  am 
of  the  opinion  that  the  prisoner  should  not  be  removed  from  the 
jurisdiction  of  the  State  of  Maine,  where  he  now  is,  and  the  laws 
of  which  he  has  broken,  and  that  the  warrant  of  extradition  cannot 
be  granted  at  the  present  time.  I  am  aware  that  the  Treaty*  of 
1842  does  not,  in  terms,  provjde  for  this  case,  or  for  a  case  where 
the  criminal  is  held  upon  any  criminal  charge  b}'  the  State  in  which 
he  has  sought  an  asj'lum.  I  am  also  aware  that  the  judges  of  Her 
Majesty's  Court  of  Queen's  Bench,  in  the  examination  of  certain 
similar  questions  not  long  since,  appeared  to  consider  that  the 
treat}'  was  intended  only  to  apply  to  those  cases  in  which  the  de- 
manding government  had  exclusive  jurisdiction.^  But  this  Depait- 
ment  desires  to  lay  down  no  such  rule  and  to  apply  no  general  rule 
to  these  facts,  but  to  act  on  this  particular  request  for  extradition 
in  the  light  of  the  exact  facts  here  presented.  It  is  proper,  how- 
ever, to  say  that  in  case  the  proceedings  now  commenced  against 
the  accused  by  the  authonties  of  the  State  of  Maine  should  not  be 
prosecuted  to  a  trial,  or  should  it  appear  that  without  good  reason 
the  prisoner  should  be  discharged,  and  the  British  government 
should  see  fit  to  again  request  the  extradition  of  the  accused,  such 
request  would  receive  careful  consideration."  ' 

1  Mr.  Fish  doubtless  referred  to  the  case  of  In  re  Tivnan,  mpra,  §§  118,  212. 
s  MSS.  Notes,  Gr.  Br. 


566  EXTRADITION. 

After  this  note  was  written  Bobbins  was  turned  over  to  the 
authorities  of  the  State  of  Maine.  On  the  1st  of  Sej^tember, 
Mr.  Watson  requested  that  a  warrant  be  issued  for  the  surren- 
der of  the  prisoner,  to  be  executed  conditionally  upon  the  fail- 
ure of  those  authorities  to  find  an  indictment.  ^  On  the  3d  of 
the  same  month,  Mr.  Fish  issued  the  warrant  and  transmitted 
it  to  the  Attorney-General  of  the  United  States,  with  the  re- 
quest that  it  be  forwarded  to  the  United  States  attorney  for 
the  district  of  Maine,  or  to  the  United  States  marshal,  with 
such  instructions  as  might  be  deemed  necessary  to  insure  its 
execution  upon  the  happening  of  the  condition  above  stated.^ 
The  grand  jury,  however,  found  an  indictment  for  murder. 
On  the  trial  Bobbins  was  found  by  the  jury  to  be  insane,  and 
in  consequence  was  committed  to  an  insane  asylum.  On  the 
2d  of  November,  1874,  Mr.  Fish  informed  the  British  minis- 
ter of  this  fact,  and  said  that  under  the  circimistances  the 
delivery  of  the  prisoner  had  not  been  ordered.*  The  case 
was  then  dropped. 

§  369.  Discretionary  to  forego  Prosecution.  —  It  is,  of  course, 
within  the  discretion  of  the  government  upon  which  the  de- 
mand is  made  to  deliver  up  the  prisoner,  notwithstanding 
that  a  criminal  prosecution  is  pending  against  him  for  a  vio- 
lation of  its  own  laws.  Whether,  in  a  particular  case,  this 
may  be  done,  depends  upon  circumstances,  and  upon  the  ex- 
tent of  the  control  which  that  government  may  be  able,  if  it 
so  desires,  to  exercise  over  the  prosecution.  In  the  case  of 
Vernon  Locke,  who  was  implicated  in  the  affair  of  the  "  Chesa- 
peake,"* and  for  whose  surrender  a  demand  was  made  upon 
the  British  government  by  the  government  of  the  United 
States,  on  charges  of  murder  and  piracy,  it  subsequently  ap- 
peared that  the  fugitive  had  been  committed  for  trial  in  the 
Bahamas,  where  he  had  taken  refuge,  on  charges  of  forgery 
and  conspiracy  there  committed.  Beplying  to  the  demand 
for  extradition.  Earl  Bussell  said:  — 

'^  I  have  the  honor  to  inform  you  of  the  decision  which,  after 
attentive  consideration  of  all  the  circumstances  of  the  case,  her 

1  MSS.  Notes,  Br.  Leg.  >  MSS.  Dom.  Let 

«  BiSS.  Notes,  Gr.  Br. 

*  Supra,  §  212.     See  also  case  of  Polari,  8upra,  §  51. 
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Majesty's  government  have  come  to  in  regard  to  this  matter.  It  ap- 
pears to  her  Majesty's  government  that  the  United  States  govern- 
ment are  not  entitled  to  obtain  the  extradition  of  Locke,  until  he 
shall  have  been  tried  for  the  offences  alleged  to  have  been  com- 
mitted by  him  against  British  law,  and,  if  convicted,  shall  have 
undei^ne  any  sentence  which  may  be  passed  upon  him.  But  her 
Majesty's  government  are  unwilling  that,  in  consequence  of  any  de 
lay  on  this  account  in  the  extradition  of  Vernon  Locke,  the  means 
of  supporting  the  graver  charge  against  him  should  be  weakened, 
and  I  have,  therefore,  to  state  to  you  that  her  Majesty's  govern- 
ment will  waive  their  right  to  prosecute  Locke  for  the  offence  of 
conspiracy  and  forgery* ,  if  the  evidence  upon  the  charge  arising  out 
of  the  seizure  of  the  *•  Chesapeake '  shall  prove  to  be  sufficient  to  jus- 
tify extradition  b}'  the  government  of  the  Bahamas."  ^ 

§  370.  CMl  Suits  not  a  Bar  to  Borrender  —  The  mere  fact 
that  a  civil  action  is  pending  against  a  fugitive  in  the  coun- 
try where  he  is  found  is  no  bar  to  his  extradition.  A  more 
difficult  question  may  arise  where  he  is  under  arrest  in  such 
an  action.  This  question  has  not  been  decided  in  the  United 
States  in  respect  to  a  fugitive  from  the  justice  of  a  foreign 
country,  though,  as  may  be  seen  by  reference  to  the  second 
part  of  this  work,  it  has  been  considered  with  somewhat  vary- 
ing views  in  cases  arising  between  the  States.  In  Field's 
International  Code  there  is  proposed  the  following  rule:* — 

^^  226.  If  the  person  claimed  is  under  arrest  in  the  country  where 
he  is  found,  on  account  of  civil  obligations,  his  surrender  ma}'  be 
made  notwithstanding,  but  upon  condition  that  the  right  of  the  per- 
son concerned,  to  pursue  his  remed}'  before  the  competent  tribunals, 
is  preserved." 

This  rule  accords  with  the  views  generally  expressed  by 
writers  on  international  law.  The  theory  is  that  the  public 
interest  in  the  punishment  of  crime  is  paramount  in  impor- 
tance to  the  enforcement  of  private  demands.  This  princi- 
ple is  illustrated  in  the  common-law  rule  that  in  respect  to 
acts  that  are  felonious  the  private  remedy  must  be  postponed 

^  Earl  Russell  to  Mr.  Adams,  May  19,  1805  :  Dip.  Cor.  1865,  part  1,  p.  386. 
s  Second  ed.,  p.  119. 
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to  the  public  prosecution.^  This  is  what  the  writers  referred 
to  hold  should  be  done  in  the  case  of  a  person  who,  being 
under  arrest  in  a  civil  action,  is  demanded  in  extradition. 
Such  arrest  ought  not,  says  Piore,  to  be  a  reason  for  defer- 
ring his  surrender,  since  private  individuals  may  always  en- 
force their  rights  before  the  competent  judicial  authority.* 
To  the  same  effect  is  Billot^  The  local  circumscription  of 
jurisdiction  in  criminal  prosecutions  does  not  generally  hold 
in  respect  to  civil  actions,  and  judgments  obtained  in  civil 
suits  in  one  country  may,  as  a  rule,  be  enforced  in  other 
countries.  And  if  the  power  to  maintain  an  action  against 
the  defendant  be  not  taken  away  by  his  removal,  it  is  held 
that,  in  view  of  the  superior  claims  of  criminal  justice,  the 
inconvenience  occasioned  to  the  private  suitor  should  not  be 
permitted  to  stand  in  the  way  of  extradition. 

§  371.    Offence  committed  Anterior  to  Tteaty.  —  Where  no 

reservation  is  made,  extradition  treaties  are  held  to  be  re- 
troactive, but  in  some  of  the  treaties  of  the  United  States  it 
is  provided  that  they  shall  not  apply  to  anterior  offences. 
Such  a  provision  was  inserted  in  the  treaty  with  Belgium  of 
1874,  except  as  to  murder  and  arson,  which  were  expressly 
reserved  in  order  that  the  treaty  might  apply  to  Carl  Vogt, 
who  had  committed  those  offences  in  Belgium  and  -sought 
asylum  in  the  United  States.  In  1877  the  government  of 
the  United  States  refused  to  surrender  one  Vandervelpen, 
who  was  charged  with  forgery  and  the  utterance  of  forged 
paper  in  Belgium,  on  the  ground  that  the  offences  were  com- 
mitted prior  to  the  date  of  the  treaty.* 

§  372.  Concurrent  Demands.  —  A  difficulty  may  arise  in 
the  case  of  concurrent  demands  for  the  surrender  of  the  same 
fugitive.  Where  one  of  the  demands  is  based  on  the  territo- 
rial and  another  on  the  personal  competence  of  the  penal 
law,  it  is  the  sounder  and  better  doctrine  to  comply  witli 
the   demand   based   upon   territorial   competence.      In   the 

^  Broom's  Comnieiitaries  on  the  Common  Law,  *  108. 

^  Droit  p^nal  int.,  p.  569. 

«  Traits,  &c,  p.  242. 

*  MSS.  Notes,  Belg. ;  MSS.  Notes,  Belg.  Leg.,  1876-1877. 
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United  States,  however,  no  question  of  this  sort  can  arise, 
since  the  goyemment  does  not  recognize  demands  for  the  ex- 
tradition of  fugitives  for  offences  not  committed  within  the 
territorial  jurisdiction  of  the  demanding  government,  as 
coming  within  the  purview  of  the  treaties.^  Few  of  the  ex-  . 
tradition  treaties  contain  any  stipulation  on  the  subject  of 
concurrent  demands.  Phillimore  says  that  in  such  a  case 
the  wisest  course  is  to  refuse  both  or  all  of  the  demands.^ 
Such  a  course,  however,  would  not  be  consistent  with  the 
ends  of  justice.  Other  writers  hold  that  that  demand  should 
be  preferred  which  is  based  upon  the  gravest  offence;  and 
still  others  contend  that  the  demand  should  be  honored  which 
is  first  in  order  of  presentation.  The  treaties  of  the  United 
States,  so  far  as  they  contain  any  stipulation  on  the  subject, 
embody  the  latter  rule. 

§  873.  Prescription.  —  Another  ground  of  refusal  to  sur- 
render is  the  fact  that  prosecution  of  the  offence  has  been 
barred  by  lapse  of  time.  In  this  relation  the  question  arises 
as  to  which  law  is  to  determine  the  prescription.  The  treaty 
with  Spain  of  1877  says  the  law  of  the  demandmg  govern- 
ment ;  and  this  appears  to  be  the  true  and  logical  doctrine. 
Under  the  rule  that  extradition  shall  be  granted  only  upon 
such  evidence  as  would  warrant  the  commitment  of  the  fugi- 
tive for  trial  in  the  country  in  which  he  is  found  if  the  of- 
fence had  there  been  committed,  it  is  essential  that  the  acts 
for  which  extradition  is  sought  should  constitute  the  crime 
for  which  surrender  is  demanded  according  to  the  laws  of 
both  countries.  When  it  has  been  established  that  the  acts 
are  of  that  character,  the  question  whether  the  offence  should 
be  prosecuted  and  punished  seems  properly  tg  belong  to  the 
country  whose  laws  have  been  violated.  To  hold  otherwise 
and  to  give  the  fugitive  the  benefit  of  foreign  statutes  of  lim- 
itation, which  are  necessarily  more  or  less  arbitrary,  is  to 
defeat  the  end  for  which  extradition  treaties  are  made, 
namely,  to  prevent  criminals  from  securing  immimity  from 
punishment  by  flight.     Nevertheless,  the  opposite  principle 

1  Yogt's  case,  suprOf  §  364. 

>  lot.  Law,  3d  e«].,  vol.  i.  p.  522. 
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has  generally  prevailed,  and  is  found  in  several  of  the  trea- 
ties of  the  United  States,  which  provide  that  extradition 
shall  not  be  granted  if  prosecution  for  the  particular  offence 
has  become  barred  by  limitation,  according  to  the  laws  of  the 
country  to  which  the  requisition  is  addressed.^ 

8.    Rules  as  to  exercise  by  Executive  of  Power  of  Refu%al, 

§  374.  "WiU  not  usurp  Fonction  of  TSxamlning  Magiatrate.  — 
While  the  executive  possesses  the  power  to  look  into  the  pro- 
ceedings before  the  examining  magistrate  and  to  disregard 
his  commitment,  if  it  should  be  deemed  to  be  unwarranted, 
this  power  will  not  be  exercised  so  as  to  supersede  the  ex- 
amination and  decision  by  the  courts  of  matters  which  are 
properly  subjects  for  the  consideration  and  determination  of 
the  judicial  branch  of  the  government  on  writs  of  habeas  cor- 
pus  and  certiorari.  The  inquiry  of  the  executive  is  untech- 
nical,  and  is  directed  to  the  determination  of  the  broad 
question  whether,  upon  the  merits,  such  a  case  has  been 
made  out  as  to  require  the  surrender  of  the  accused  imder 
the  treaty. 

§  375.    Record   of  Examining  Magistrate   imports  Verity.  — 

When  the  examining  magistrate  certifies  his  decision  and 
the  record  of  his  proceedings  in  accordance  with  the  law,  his 
record  is  accepted  as  importing  verity,  and  objections  to  the 
regularity  of  his  proceedings  are  not  entertained.  Thus, 
where  it  was  alleged,  upon  the  strength  of  what  purported  to 
be  notes  taken  by  a  stenographer  who  was  present  at  a  hear- 
ing, though  not  in  an  official  capacity,  that  the  examining 
magistrate  had  failed  to  enter  in  his  record  certain  offers  of 
evidence  whicji  he  refused  to  admit,  the  Secretary  of  State 
said :  — 

*^  This  Department,  as  a  branch  of  the  executive,  cannot  con- 
sider as  evidence  in  the  case  offers  of  proof  which  were  rejected  by 
the  United  States  commissioner,  and  of  which  no  recital  is  found 
in  his  record.  The  law  provides  that  the  examination  of  the  evi- 
dence shall  be  by  a  judicial  mi^istrate,  and  the  record  of  the  pro- 
ceedings before  him  imports  verity.    If,  however,  it  be  alleged,  as 

1  Belgium,  1882  ;  Loxembuii^  1888  ;  Netherlands,  1887. 
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in  the  present  case,  that  he  refused  to  hear  proper  evidence,  and 
failed  in  this  and  in  other  respects  to  make  such  an  examination 
and  report  of  the  case  as  the  law  requires,  it  is  the  opinion  of  the 
Department  that  this  is  a  matter  of  judicial  and  not  executive 
cognizance."  ^ 

On  the  other  hand,  the  Department  of  State  will  not  consider 
evidence  in  support  of  a  charge  of  extradition,  produced  by 
the  minister  of  the  demanding  government  as  supplementary 
to  the  report  of  the  examining  magistrate,  although  the 
witness,  whose  deposition  is  offered,  was  out  of  the  way  at 
the  time  of  the  hearing.  ^ 

§  376.  RepresantationB  of  Coonsel.  —  Not  infrequently  coun- 
sel ask  to  be  heard  by  the  Department  of  State  on  the  ques- 
tion of  surrender.  In  such  cases,  such  opportunity  as  the 
circumstances  warrant  is  afforded  for  the  presentation  of 
arguments.  It  is  not,  however,  the  practice  to  hear  oral 
representations,  and  if,  in  an  exceptional  case,  such  a  hear- 
ing is  granted,  it  is  required  that  the  argument  be  also  re- 
duced to  writing  or  printed.^  The  Department  will  not 
consider  arguments  of  coimsel  while  the  case  is  pending 
before  the  courts,  with  whose  proceedings  it  cannot  inter- 
fere.* Nor  will  general  allegations  be  entertained  that  the 
fugitive,  if  surrendered,  will  not  have  a  fair  trial;  since, 
where  the  commission  of  a  conventional  offence  is  duly 
established,  neither  government  would  be  warranted  in  im- 
pugning the  integrity  of  the  tribunals  of  the  other,  except 
upon  such  evidence  as  would  necessitate  a  refusal  to  execute 
the  treaty.*  Where  a  warrant  of  surrender  is  issued,  it  is 
the  practice  of  the  Department  of  State  to  decline  to  enter 
into  any  discussion  as  to  the  grounds  of  its  action.^    It  is 

^  Mr.  13ayard  to  Mr.  Cleavefl,  19ov.  5, 1888  ;  MSS.  Dom.  Let. 

s  Lord  Lyons  to  Mr.  Sewanl,  Sec.  of  State,  Jan.  2, 1868  ;  MSS.  Notes,  Br.  Leg. 
Mr.  Seward,  Sec.  of  State,  to  Lord  Lyons,  Jan.  3,  1868 ;  MSS.  Notes,  Gr.  Br. 

'  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cleaves,  Nov.  6,  1888.  Same  to  Messrs. 
Wilson  and  Fast,  Aug.  27, 1885  ;  MSS.  Dom.  Let. 

4  Mr.  Bayard,  Sec.  of  State,  to  Messrs.  Wilson  and  Fast,  Aug.  27, 1885  ;  MSS. 
Dom.  Let. 

*  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Cleayes,  Dec.  20,  1888 ;  MSS.  Dom.  Let. 

e  Id. 
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also  a  rule  of  the  Department,  the  reasons  for  which  are 
obvious,  to  decline  to  gi™  information  in  regard  to  extra- 
dition proceedings  pending  before  it,  except  to  persons  con- 
cerned in  such  proceedings  and  to  whom  it  is  due  that 
Information  should  be  imparted.^ 

§  S77.  Record  of  MasUtrattt  letainvd.  —  The  report  of  the 
examining  magistrate,  on  which  the  question  of  surrender  is 
considered,  is  retained  in  the  Department  of  State.  In  rare 
cases  certain  parts  of  the  report,  which  were  desired  for  use 
in  the  criminal  proceedings  in  the  foreign  country,  have  been 
delivered  over  to  the  mtnister  of  that  country  upon  proper 
receipt.  Thus  in  the  case  of  James  Cook,  surrendered  by 
the  United  States  to  Great  Britain  in  1863,  on  a  charge  of 
murder  on  a  British  vessel  on  the  high  seas,  the  Department 
of  State  furnished  the  British  government  with  the  original 
depositions  filed  with  the  report  of  the  examining  magistrate, 
with  a  requ^t  that  when  there  should  no  longer  be  any  occa- 
sion for  their  use,  they  should  be  returned,  if  this  could  be 
conveniently  done.'  In  the  case  of  J.  J.  Sauer,  extradited 
to  Belgium  on  a  charge  of  counterfeiting,  the  Department  re- 
turned to  the  Belgian  government,  upon  proper  receipt,  cer- 
tain bank  bills,  alleged  to  have  been  counterfeited,  which  were 
in  evidence  before  the  examining  magistrate  in  New  York 
and  accompanied  his  report  to  the  Secretary  of  State.' 

§  378.  Disoharge  of  Fiiaoner. — The  only  provision  made 
by  law  for  the  discharge  of  a  pei'son  who  has  been  committed 
for  surrender. is  found  in  section  5273  of  the  Revised  Stat- 
utes, which  provides  for  the  dischai^  of  such  person  if  he  is 
not  conveyed  out  of  the  country  within  two  calendar  months 
after  the  date  of  his  commitment,  over  and  above  the  time 
actually  required  to  convey  him  from  the  jail  to  which  he 
was  committed  by  the  readiest  way  out  of  the  United  States. 
No  provision  is  made  for  the  immediate  discharge  of  the  per- 

»  Mr.  CudwJadBr,  Ac.  S*o..  t«  Mr.  Hale,  Nor.  2,  1874 ;  M.^  Dom.  Let. 

*  Hr.  Sewaid,  Sec  ot  State,  to  Lord  L^di,  Jon.  2S,  1863  ;  US3.  Notes, 
Gr.  Br. 

1  Mr.  Bayard,  Sec.  of  SUte,  to  Mr.  ile  Bounder,  June  2.  1888 ;  HSa  Notes, 
Belg. 
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son  80  committed,  in  case  the  President  is  of  opinion  that  he 
should  not  be  surrendered.^  In  the  case  of  Carl  Vogt,  the 
release  of  the  prisoner  was  effected  under  the  two  months' 
provision;*  and  in  reality  a  considerable  part  of  that  period 
had  elapsed,  when  the  decision  to  refuse  extradition  was 
reached.  Three  instances,  however,  have  been  found  in 
which  the  President  has  ordered  the  discharge  of  the  fugitive 
when  it  was  decided  not  to  surrender  him.  Tlie  first  is  that 
of  Benjamin  Palmer.*  In  that  case  Mr.  J.  C.  B.  Davis,  Act- 
ing Secretary,  on  July  31,  1878,  wrote  to  the  marshal  who 
had  Palmer  in  custody,  saying :  "  I  have  to  inform  you  that 
the  warrant  of  extradition  has  been  refused  by  the  President, 
and  you  are  hereby  authorized  to  release  the  said  Benjamin 
Palmer  from  custody."*  In  the  case  of  Edward  Kelly,  in 
1886,  surrender  was  twice  refused  by  the  President,  and  on 
each  occasion  the  marshal  who  held  the  prisoner  in  custody 
was  directed  to  discharge  him.^ 

§  879.  Discliarge  not  a  Necessary  Consequence  of  Defective 
Certificate  of  Magistrate.  —  But  it  is  obvious  that  the  executive 
is  not  under  any  duty  to  order  the  person  committed  to  be  dis- 
charged, whenever  the  certificate  of  the  examining  magistrate 
is  held  to  be  insufficient  to  justify  the  issuance  of  a  warrant  of 
surrender.  We  have  seen  that  the  setting  aside  of  the  com- 
mitment of  an  examining  magistrate  on  habeas  corpus  for  de- 
fects in  his  proceedings  does  not  necessarily  result  dn  the 
discharge  of  the  prisoner  from  arrest.®  So  the  executive  may 
prefer  to  afford  opportunity  for  the  correction  of  such  defects. 
In  the  case  of  Patrick  Carroll,  at  Pensacola,  Florida,  who 

'  Such  a  provision  was  recommendod  in  the  President's  message  of  1886. 
>  11  Blatchf.  182. 

•  Supra,  §  366.  *  MSS.  Dom.  I>et. 

•  Mr.  Bayard,  Sec  of  State,  to  Mr.  Denny,  United  States  marshal,  Feb.  5  and 
April  15,  1886.     The  letter  in  each  case  was  as  follows  :  — 

*'  Sir,  —  The  President  has  decided  that  the  eyidence  certified  by  the  commis- 
sioner in  the  case  of  Edward  Kelly,  committed  for  extradition,  is  not  sufficient  to 
justify  the  issuance  of  a  warrant  of  surrender. 

''The  President  therefore  directs  that  yon  discharge  Edward  Kelly  from  further 
custody  under  the  commissioner's  commitment  in  the  present  proceeding.'*  See 
26  Fed.  Bep.  852. 

•  Supra,  §  857. 


was  aurreDdered  to  the  British  goTemment  in  1888  on  a 
chai^  of  assault  with  intent  to  conunit  murder  on  a  British 
vessel  on  the  high  seas,  the  first  report  of  the  commissioner 
was  in  the  form  of  a  letter,  addressed  to  the  Attorney-General 
of  the  United  States.  Accompanying  it  were  certain  papers, 
the  first  of  which  was  a  copy  of  the  warrant  on  which  the 
prisoner  was  arrested.  It  recited  that  Patrick  Carroll  stood 
charged  upon  the  oath  of  the  "  vice-consul  of  the  Kingdom 
of  Great  Britain,"  at  Pensacola,  "with  the  crime  of  assault 
upon  second  mate  with  knife  and  wounding  him,  on  board 
Br.  Bark,  '  Gettysburg. '  "  The  only  paper  sworn  to  by  the 
vice-consul  was  a  statement,  dated  November  4,  1887,  to  the 
effect  that  complaint  had  been  made  to  him  by  the  master  of 
the  British  ship  "  Gettysburg, "  that  the  second  mate  of  that 
vessel  had  been  "  assaulted  and  seriously  wounded  by  Patrick 
Carroll,  a  seaman  of  said  vessel,  the  assault  having  taken 
place  on  board  said  vessel."  Tlie  statement  then  recited 
that  the  vice-consul  desired  the  commissioner  to  have  Carroll 
arrested  and  detained,  until  he,  the  vice-consul,  could  in- 
quire into  the  matter  and  deal  with  it.  Upon  these  papers 
it  appears  that  on  the  4th  of  November  the  case  had  not  as- 
sumed the  form  of  an  extradition  proceeding.  On  the  lOth 
of  that  month  the  vice-consul  wrote  the  commissioner  a  letter, 
stating  that  he  had  been  instructed  by  the  British  minister 
at  Washington  to  have  Carroll  "charged  under  extradition 
treaty  with  attempt  to  murder  on  the  high  seas."  The  vice- 
consul,  however,  made  no  charge  on  oath  or  otherwise 
against  the  prisoner,  nor  did  it  appear  that  the  assault  was 
committed  outside  of  the  jurisdiction  of  the  United  States. 
The  master  of  the  vessel  said,  in  his  testimony  before  the 
commissioner,  that  at  the  time  of  the  assault  the  "Gettys- 
burg" was  about  forty  miles  southwest  of  Pensacola  light, 
which  might  or  might  not  have  been  outside  of  the  jurisdic- 
tion of  the  United  States.  Upon  the  case  as  thus  presented, 
the  Secretary  of  State  advised  the  Attorney-General,  throng 
whom  the  report  of  the  commissioner  had  been  communi- 
cated, that  the  commissioner  should  take  further  testimony 
as  to  the  position  of  the  vessel  at  the  time  of  the  assault,  and 
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should  also  have  the  charge  formulated  and  conduct  his  pro- 
ceedings in  accordance  with  the  provisions  of  section  6270 
of  the  Revised  Statutes,  which  should  be  carefully  followed.^ 
Proper  proceedings  were  subsequently  taken  and  the  culprit 
was  surrendered. 

§  880.  "Warrant  of  Surrender.  —  The  warrant  issued  by  the 
Secretary  of  State  for  the  surrender  of  a  fugitive,  not  being  a 
warrant  of  arrest,  cannot  be  used  as  such.  Consequently, 
where  such  a  warrant  was  issued  for  the  extradition  of  a 
fugitive  then  in  custody,  but  who,  owing  to  delay  in  appoint- 
ing an  agent  to  receive  him,  was  discharged  under  section  4 
of  the  act  of  1848,^  before  the  warrant  was  executed,  it  was 
held  that  he  could  not  again  be  arrested  on  such  warrant.^ 
A  later  case,  involving  the  same  question,  came  before  Judge 
Westbrook  of  the  supreme  court  of  New  York  in  September, 
1876,  and  was  the  subject  of  a  remarkable  order.  One 
Leopold  Nettel,  whose  extradition  was  demanded  by  the 
Austrian  government  on  a  charge  of  forgery,  was  on  July  6, 
1876,  committed  by  John  A.  Osbom,  an  extradition  com- 
missioner in  New  York  City,  for  surrender  on  that  charge. 
On  September  11,  Nettel  obtained  from  Mr.  Justice  West- 
brook,  of  the  supreme  court  of  New  York,  writs  of  habeas 
corpus  and  certiorari;  and,  more  than  two  months  having 
elapsed  since  the  date  of  his  commitment,  a  motion  was  also 
made  for  his  discharge  under  section  6273  of  the  Revised 
Statutes  of  the  United  States.  That  section  requires  that 
when  .such  an  application  is  preferred  proof  must  be  produced 
that  reasonable  notice  of  intention  to  make  the  application 
has  been  given  to  the  Secretary  of  State.  It  was  probably 
upon  thq  ground  that  no  such  proof  was  adduced  that  Mr. 
Justice  Westbrook,  instead  of  releasing  Nettel  at  once,  on 
September  13  granted  an  order  authorizing  him  to  appear 
before  a  justice  of  the  supreme  court  of  New  York  at  cham- 
bers, on  September  26, 1876,  and  ask  for  his  discharge.    Thus 

1  Mr.  Bayard,  Sec.  of  State,  to  Mr.  Garland,  A.-G.,  Dec.  12,  1887;  MSS. 
DoTD.  Let. 

<  9  Stat,  at  L.,  802  ;  Bev.  Stat,  {  6278. 
8  12  Op.  75,  Stanbery,  1866. 


far  the  order  was  nut  remarkable.  But  it  also  enjoined  the 
Pr^ident  of  the  United  States  from  granting,  the  Secretary 
of  State  ot  the  United  States  from  issuing,  and  the  United 
States  marshals  from  enforcing,  any  warrant  for  the  sur- 
render of  the  prisoner  to  the  Austrian  authorities.  Immedi- 
ately after  the  service  of  this  order  upon  the  marshal  who 
had  Nettel  in  custody,  the  Austrian  consul  at  New  York  City 
presented  at  the  marshal's  office  a  warrant  of  the  Secretary 
of  State  directing  that  the  prisoner  be  given  up.^  Under  the 
circumstances  the  marshal  did  not  execute  the  warrant.  The 
question  of  jurisdiction,  however,  was  never  decided.  The 
writer  is  indebted  to  Mr.  Osbom  for  information  that  on 
September  29,  1876,  Nettel  made  a  written  application  to 
Mr.  Justice  Wcstbrook,  stating  that  he  desired  to  return  to 
Austria  immediately,  and  requesting  that  the  proceedings  for 
bis  dischai^  be  disci>ntinucd.  Accordingly,  Mr.  Justice 
Wcstbrook  on  the  same  day  dismissed  the  writs  of  habeas 
corpug  and  certiorari,  granted  leave  to  withdraw  the  motion 
for  discharge  under  section  5273,  and  vacated  the  injunction 
against  the  prisoner's  surrender.  In  the  case  of  Risch,  sur- 
rendered to  the  German  government  in  1888  on  a  charge  of 
murder,  the  Department  of  State  refused  to  recall  a  warrant 
of  surrender  which  had  been  transmittfld  to  the  German  min- 
ister. The  prisoner  was,  on  the  30th  of  May,  1888,  com- 
mitted by  Judge  Sabin  of  the  United  States  district  court  for 
the  Eastern  District  of  Texas,  to  await  the  action  of  the  exec- 
utive. The  warrant  of  surrender  was  issued  on  the  22d  of 
the  following  month.  The  ground  on  which  the  revocation 
of  the  warrant  was  asked  was  that  the  prisoner  had  a  just  de- 
fence, and  that  the  issuance  of  the  warrant  was  prejudicial  to 
his  interests  in  an  application  then  pending  before  Mr.  Jus- 
tice Lamar,  of  the  Supreme  Court  of  the  United  States,  for 
the  discharge  of  the  prisoner  on  a  writ  of  habeag  corpus.  Of 
this  application  the  Department  of  State,  at  the  time  of  the 
issuance  of  the  warrant,  possessed  no  knowledge. 

>  11  Alb.  U  J.,  208  ;  Sept.  23,  1S76.     Beference  to  the  case  waa  found  in  this 
periodical,  but  it  ia  not  Tullj  itated  there. 


\ 
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4.    Tranmt 


§  881.  In  United  States  and  England.  —  In  the  President's 
message  of  1886  there  was  the  following  recommendation: 
"Experience  suggests  that  our  statutes  regulating  extradi- 
tion might  be  advantageously  amended  by  a  provision  for  the 
transit  across  our  territory,  now  a  convenient  thoroughfare  of 
travel  from  one  foreign  country  to  another,  of  fugitives  sur- 
rendered by  a  foreign  government  to  a  third  state.  Such  pro- 
visions are  not  unusual  in  the  legislation  of  other  countries, 
and  tend  to  prevent  the  miscarriage  of  justice. "  The  ques- 
tion of  the  right  of  transit  through  British  territory  was 
raised  in  the  case  of  Angell,  who  was  surrendered  by  Portu- 
gal to  the  United  States.  Anticipating  that  the  prisoner 
might,  in  being  conducted  to  the  United  States,  be  brought 
within  British  jurisdiction,  Mr.  Welsh,  United  States  min- 
ister at  London,  requested  the  British  government  to  permit 
the  prisoner  to  be  transported  through  British  jurisdiction. 
On  December  18,  1878,  Lord  Salisbury  answered,  saying  he 
had  referred  the  matter  to  the  Home  Secretary,  who  had  re- 
plied that  he  could  "take  no  steps  in  such  cases  as  that 
which  formed  the  subject  of  your  communication,  and  that  if 
Angell  is  landed  in  England,  he  will  be  entitled  to  apply  for 
a  habeaB  corptts,  and  if  the  judge  decided  that  he  was  not  in 
lawful  custody,  he  would  be  set  at  liberty. "  On  January  9, 
1879,  Mr.  Evarts,  then  Secretary  of  State,  wrote  to  Mr.  Welslv 
as  follows :  — 

"It  is  regretted  that  this  incident  has  occurred.  The  proceed- 
ings undertaken  with  regard  to  the  possible  surrender  of  Angell  b}' 
the  Portuguese  government  were  necessarily  informal  in  the  ab- 
sence of  a  treaty,  and  General  Starring  was  not  the  accredited 
agent  of  the  President  to  take  him  in  charge,  but  simply  a  per- 
son designated  to  that  end  by  a  governor  of  a  State.  The  officers 
of  the  Pullman  Car  Compan}'  were  verbally  informed  that  permis- 
sion to  take  Angell  across  the  territory  of  a  third  country  would  not 
be  asked  by  this  Department,  and  that,  if  brought  within  British 
Jurisdiction,  the  release  of  the  prisoner  under  the  operation  of  a 
writ  of  habeas  corpus  was  more  than  likely ;  and  the}*  were  advised 

to  have  the  accused  sent  home  direct  from  Lisbon  by  sea  if  sur- 
voL.  1. — 87 
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rendered.  In  view  of  this,  and  of  the  fact  that  the  prisoner  was  at 
the  time  merely  under  provisional  detention  in  Portugal,  without 
specific  promise  or  process  of  international  compact,  under  which 
his  delivery  was  assured,  the  application  of  General  Starring  to 
you  was  unwise,  and  the  result  of  the  request  addressed  to  the 
Bntish  Secretary  of  State  for  Foreign  Affairs  was  only  to  be  nat- 
urally anticipated.  It  appears  ftom  3'our  dispatch  that  you  so  ad- 
vised General  Starring  from  the  outset.''  ^ 

The  Royal  Commission  on  Extradition  of  1878  called  atten- 
tion to  the  need  of  a  law  in  Great  Britain  to  permit  the  tran- 
sit of  fugitive  criminals  surrendered  by  one  foreign  state  to 
another.  They  said  that  under  the  law  as  it  stood  such 
persons  would  be  entitled  to  be  set  free,  unless  they  were 
guilty  of  an  offence  which  would  afford  a  basis  for  a  demand 
for  extradition  under  some  treaty. 

§  382.  In  Spain.  —  In  the  case  of  Angell,  above  referred  to, 
the  question  of  transit  was  discussed  with  the  government 
of  Spain,  a  On  December  26,  1878,  Mr.  Lowell,  United 
States  minister,  anticipating  that  it  might  be  necessary  to 
transport  the  fugitive  through  Spanish  territory,  wrote  to  the 
Minister  for  Foreign  Affairs  as  follows :  — 

Madrid,  December  26, 1878. 

I 

ExcELLEKCT,  —  A  Certain  Angell,  guilty  of  embezzlement,  and  ' 

under  indictment  in  the  United  States  for  that  offence,  has  been  ' 

arrested  in  Lisbon.  The  government  of  Portugal  (although  no 
treaty  of  extradition  has  been  concluded  between  that  country  and 
the  United  States)  has  consented  to  the  arrest  and  delivery  of  the  j 

criminal.  ^ 

The  Secretary  of  State  has  deputed  General  F.  A.  Starring,  be- 
cause, having  known  the  prisoner,  he  will  be  satisfactorily  able  to 
identify  him,  to  take  charge  of  and  convey  him  to  the  United  States 
for  trial. 

As  it  may  be  necessary  to  convey  the  said  prisoner  through  the 
territory  of  His  Catholic  Majesty,  I  venture  to  ask  your  Excellency, 
as  a  matter  of  international  comity,  that  you  would  grant  permis- 

1  For.  ReL,  1879.    See  opinion  of  law  officers  of  the  Crown  in  1836,  Forsyth's 
Cases  and  Opinions  on  Constit.  Law,  p.  841. 
•  For.  Rel.,  1879,  pp.  936-988. 
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sion  for  that  purpose,  should  there  be  occasion  for  it,  and  would 
issue  the  necessary  orders  for  the  purpose. 

I  beg  to  assure  your  Excellency  that  I  have  seen  the  papers  in 
the  case,  and  that  everything  has  been  done  in  conformity  with  the 
treaty  of  extradition  now  in  force  between  the  United  States  and 
Spain. 

I  gladlj'  avail  myself  of  this  occasion  to  offer  to  your  Excellency 
a  renewed  assurance  of  my  most  distinguished  consideration. 

J.  R.  Lowell. 

The  reply  of    the    Minister    for  Foreign  Affairs   was  as 
follows :  — 

Palace,  December  26,  1878. 

ExcELLENCT,  —  I  havc  received  your  Excellency's  note  of  yester- 
day's date,  in  which  you  solicit  in  the  name  of  your  government 
permission  granted  to  transport  through  Spanish  territory  a  person 
named  Angell,  accused  of  embezzlement,  and  who  is  to  be  sent 
fh)m  Lisbon  to  the  United  States  in  the  custody  of  General  F.  A. 
Starring.  Having  read  it  and  considering  that,  as  3'our  Excellency 
affirms,  in  this  case  all  the  prescriptions  required  by  the  convention 
in  force  between  Spain  and  the  United  States  to  regularize  a  de- 
mand for  extradition  have  been  complied  with,  the  Spanish  govern- 
ment has  the  greatest  pleasure  in  acceding  to  this  request,  and  the 
necessary  orders  will  be  issued  b}*  the  Minister  of  Gobernacion  that 
a  force  of  the  civil  guard  be  on  the  frontier  to  take  charge  of  the 
prisoner,  and  render  aid  to  the  General  in  charge  of  him. 

In  having  the  honor  to  communicate  this  to  your  Excellenc}',  I 
cannot  do  less  than  indicate  the  propriety  of  your  notifying  me  the 
port  of  the  peninsula  to  which  he  is  to  be  shipped  for  his  destina- 
tion, in  order  that  proper  orders  be  given  to  the  authorities  at  the 
point  of  transit. 

I  avail  m3'self  of  this  occasion  to  renew  to  your  Excellency  the 
assurance  of  my  most  distinguished  consideration. 

Maiotel  Silvela. 

On  the  following  day,  December  27,  1878,  Mr.  Lowell  made 
the  following  acknowledgment :  — 

Excellekct, —  I  have  the  honor  to  acknowledge  the  reception  of 
your  Excellency's  note  of  yesterday  authorizing  (should  it  be  neces- 
sary) the  passage  over  Spanish  soil  of  a  criminal  now  under  arrest 
at  Lisbon. 


I  beg  to  itsaure  yoor  Excellency  that  this  prompt  act  of  Enterna* 
tioDal  comity  cannot  fail  to  be  warmly  reciprocated  by  the  govero- 
ment  I  have  the  honor  to  represent. 

I  directed  the  officer  mbo  is  to  take  charge  of  the  criminal  to 
notify  me  by  telegram  of  the  rente  he  intended  to  follow,  and  shall 
hasten  to  iaform  your  Excellency  thereof,  in  compliance  with  your 
request. 

On  March  5,  1879,  Mr.  Evarta,  then  Secretary  of  State,  wrote 
to  Mr.  Lowell,  exprcBeing  satisfaction  at  the  action  of  the 
Spanish  government,  and  saying:^  — 

"  The  question  of  the  right  of  transit  of  an  extradited  criminal 
in  custody  across  the  territory  of  a  foreign  state,  is  now  attracting 
to  some  extent  the  notice  of  this  Department  It  is  presumed  that, 
where  the  offender  is  r^ularly  extradited  in  pursuance  of  a  treaty, 
and  the  demanding  state  has  a  treaty  of  extradition  with  the  state 
across  whose  territory-  transit  is  sought,  it  will  be  sufficient  that  the 
crime  for  which  extradition  is  granted  shall  also  be  among  those  in 
the  treaty  with  the  country  of  transit,  and  that  the  warrant  of  sur- 
render be  exhibited. 

*'  If  the  procedure  in  this  respect  should  be  different  in  Spain,  I 
will  thank  you  to  advise  me. 

*'  I  notice  that  in  your  note  of  December  26  to  Mr.  Silvela,  yon 
say  that '  the  Secretary  of  State  has  deputed  General  F.  A.  Star- 
ing,' &c.  In  point  of  fact,  General  Starring  was  deputed  by  the 
governor  of  the  State  of  Illinois  as  his  agent  to  bring  home  the 
prisoner,  and  in  my  instruction  to  Mr.  Moran  I  merely  accredited 
that  appointment." 

lu  the  following  year  Mr.  Fairchild,  then  United  States  min- 
ister at  Madrid,  was  instructed  to  obtain  information  in  re- 
gard to  the  general  subject  of  transit  of  fugitive  criminals 
through  Spanish  t«iTitory.  On  July  26,  1880,  he  enclosed  a 
note  from  tlie  Minister  for  Foreign  Affairs  of  the  11th  of 
the  same  month,  which,  with  its  accompaniments,  was  as 
follows : '  — 

MiNisTBT  OF  Stats, 

Palal'b,  Jill;  11,  ISSO. 

Excellency,  —  I  have  received  the  note  of  your  Excellency  of 
the  9th  instant,  in  which  yon  express  the  wtah  of  yonr  government 

•  For.  Bel.,  1879,  p.  641.  *  For.  IIpI.,  1880,  pp.  980-022. 
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to  obtain  certain  information  in  regard  to  the  form  in  which  Spain 
recognizes  the  right  of  transit  through  its  territory  of  criminals 
whose  extradition  has  been  conceded  by  a  third  power. 

In  reply,  I  have  the  pleasure  to  transmit  to  your  Excellency  a 
copy  of  the  articles  of  existing  conventions  between  Spain  and 
Belgium,  France,  and  the  Netherlands,  which  refer  to  this  point, 
and  I  hasten  to  inform  your  Excellency  that  the  Spanish  govern- 
ment has  no  objection  to  apply  these  provisions  on  the  ground  of 
reciprocity  to  analogous  cases  which  may  occur  in  regard  to  Ameri- 
can citizens  whose  extradition  has  been  conceded,  and  who  may 
have  to  be  conducted  through  Spanish  territory. 

I  avail  myself,  &c.,  J.  Elduaten. 

Convention  for  the  reciprocal  extradition  of  offenders  between 
Spain  and  Belgium,  signed  at  Brussels^  on  the  17th  of 
June,  1870. 

Abt.  15.  It  is  formally  stipulated  that  the  extradition  by  way  of 
transit  through  the  respective  territories  of  the  contracting  states 
shall  be  conceded  on  the  simple  presentation,  in  original  or  certified 
copy,  of  the  sentence  of  procedure,  as  the  case  may  be  (in  the  pre- 
ceding article  10),  when  asked  by  one  of  the  contracting  states  in 
favor  of  a  foreign  state,  or  by  a  foreign  state  in  favor  of  one  of  the 
said  states,  both  bound  to  the  state  referred  to  by  a  treaty  com- 
prising the  offence  which  was  the  cause  of  the  demand  for  extradi- 
tion, provided  that  it  is  not  prohibited  by  articles  8  and  4  of  the 
present  convention. 

Convention  of  extradition  concluded  between  Spain  and  France^ 
signed  in  Madrid^  on  t?ie  I4th  of  December ,  1877. 

Art.  16.  It  is  formally  stipulated  that  extradition  by  way  of  transit 
through  the  territory  of  one  of  the  contracting  parties  of  an  indi- 
vidual delivered  to  the  other  will  be  conceded  by  the  simple  exhibi- 
tion, in  original  or  certified  copy,  of  one  of  the  sentences  of  the 
procedure  as  mentioned  in  article  5,  provided  that  the  act  which 
serves  as  a  basis  for  extradition  is  comprised  in  the  treaty  and  does 
not  refer  to  the  exceptions  made  in  articles  8  and  11. 

Convention  of  extradition  between  Spain  and  the  NetJierlands^ 
signed  at  the  JSiagae  on  the  ^th  ofMarch^  1879. 

Abt.  15.  The  transit  across  the  territory  of  one  of  the  contract- 
ing powers  of  an  individual  delivered  by  a  third  power  to  the  other 
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party,  and  who  does  not  belong  to  the  country  of  transit,  will  be 
conceded  on  the  simple  presentation,  in  original  or  certified  copy, 
of  one  of  the  sentences  of  the  procedure  enumerated  in  article  7, 
provided  the  fact  which  serves  as  a  foundation  for  extradition  is 
comprised  in  the  present  convention  and  does  not  refer  to  the  ex* 
ceptions  in  ai-tides  2  and  6,  and  that  the  transportation  takes  place, 
in  regard  to  escort,  with  the  aid  of  the  officials  of  the  country  which 
has  authorized  the  transit  through  its  territor}'.  The  expenses  of 
transit  will  be  borne  by  the  country  making  the  demand. 

The  question  of  transit  in  other  foreign  countries  than  Spain 
will  be  found  to  be  treated  in  the  discussion  of  the  law  in 
those  countries. 


i 
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CHAPTER  XVIL 

BESTORATION  OF  PROPERTY. 

1.    Where  Extradition  is  granted. 

§  383.  General  Rule.  —  Where  a  fugitive  criminal  is  sur- 
rendered, a  question  maj  often  arise  as  to  the  delivery  of 
property  found  in.his  possession.  Such  property,  if  obtained 
by  the  commission  of  the  criminal  act  with  which  he  is 
charged,  and  especially  if  material  as  evidence  to  prove  such 
act,  naturally  follows  the  criminal  when  given  up.  But, 
even  in  respect  to  property  of  that  character,  claims  may 
arise  which  call  for  determination  by  civil  actions. 

§  384.  Treaty  ProvisiouB.  —  The  extradition  treaties  of  the 
United  States  do  not  as  a  rule  contain  any  provision  on  the 
subject  of  the  return  of  property.  We  find,  however,  in 
the  treaty  with  Spain  of  1877,  the  following  stipulation :  — 

*'£ver}'thing  found  in  the  possession  of  the  fbgitive  criminal  at 
the  time  of  his  arrest,  which  may  be  material  as  evidence  in  mak- 
ing proof  of  the  crime,  shall,  so  far  as  practicable,  be  delivered  up 
with  his  person  at  the  time  of  the  surrender.  Nevertheless,  the 
rights  of  a  third  party,  with  regard  to  the  articles  aforesaid,  shall 
be  dulj'  respected." 

In  the  treaty  with  Belgium  of  1882,  there  is  the  following 
provision :  — 

**  All  articles  found  in  the  possession  of  the  accused  party  and 
obtained  through  the  commiBsion  of  the  act  with  which  he  is 
charged,  or  that  may  be  used  as  evidence  of  the  crime  for  which 
his  extradition  is  demanded,  shall  be  seized  if  the  competent  au- 
thority shall  so  order,  and  shall  be  surrendered  with  his  person. 

**  The  rights  of  third  parties  to  the  articles  so  found  shall  never- 
theless be  respected." 
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This  stipulation  is  adopted  literally  in  the  treaty  with  Lux- 
emburg of  1883.  In  the  treaty  with  the  Netherlands  of  1887, 
is  found  the  following  provision:  — 

"  All  articles  found  in  the  posscseioD  of  the  fugitive  criminal  at 
the  time  of  his  an'est,  which  were  obtained  tbrougli  tbe  commission 
of  the  act  of  which  he  is  couvicted  or  with  whicii  he  is  charged,  or 
which  may  be  material  as  evidence  in  making  pi-oof  of  the  crime, 
shall,  BO  far  as  practicable  according  to  the  laws  or  practice  in  tbe 
respective  countries,  be  delivered  up  with  his  pei'son  at  tbe  time  of 
Bun'ender.  Nevertheless,  the  rigbts  of  third  parties,  with  regard  to 
all  such  articles,  shall  he  duly  respected." 

No  provision  in  regard  to  the  delivery  of  property  found  in 
the  possession  of  the  fugitive  exists  in  the  treaty  with 
Mexico,  but,  in  tiie  case  of  Harrison  and  Samuels,  two  fugi- 
tives who  were  charged  with  forgery  in  Missouri,  and  who 
escaped  with  a  considerable  portion  of  the  proceeds  of  their 
crime,  the  Mexican  government,  in  ordering  the  surrender  of 
tbe  fugitives  to  the  agent  of  the  United  States,  also  directed, 
in  compliance  with  tbe  request  of  this  government,  that  there 
should  be  delivered  to  him  "the  papers  and  other  effects  of 
the  prisoners  which  may  serve  for  their  conviction  of  the 
crime  of  forgery  of  which  they  are  accused, "  ^ 

2.  Where  Extradition  i»  iiot  granted. 
§  385.  Caao  of  tio  "  Chesapaaice." — It  is  obvious  that  the 
recovery  by  a  civil  proceeding  of  property  wrongfully  taken 
by  a  fugitive  criminal  does  not  depend  upon  the  decision 
reached  in  regard  to  the  demand  for  his  surrender,  even 
where  such  a  demand  is  preferred  under  a  treaty.  Thus  in 
the  notorious  case  of  the  American  brig  "  Chesapeake,"  which 
was  seized  by  certain  persona  in  1864,  on  the  high  seas,  in 
the  name  of  the  Confederate  government,  the  government  of 
the  United  States  demanded  of  that  of  Great  Britain  not 
only  the  surrender  of  those  implicated  in  the  seizure  on  the 
chai^  of  piracy,  under  the  treaty  of  1842,  but  also  the  im- 

1  Mr.  Bnynrd,  Sec  of  State,  to  Mr,  Bragg,  Fnh.  15.  1888 ;  Mr.  BrnRg  trt  Mr. 
Bayard  Feb,  Ifl.  1889,  encloaing  cnpy  of  the  telegraphic  onier  of  the  Uciican 
Jliniator  of  Foreign  AEfuirs  for  the  fugitive's  smrender  ;  MSS.  Dept.  of  Stute. 
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mediate  and  unconditional  surrender  of  the  brig  and  her  cargo 
by  executive  authority.  These  demands  the  British  govern- 
ment did  not  comply  with.  In  respect  to  those  concerned  in 
the  seizure  the  case  took  the  usual  course.  Certain  of  the 
number  were  captured  in  New  Brunswick  and  after  judicial 
examination  discharged.  Meanwhile  the  vessel  was  arrested 
on  a  libel  filed  in  the  Vice-Admiralty  court  at  Halifax,  Nova 
Scotia,  and  was  brought  into  that  port  for  adjudication.  No 
appearance  was  entered  for  the  captors  and  they  were  pro- 
nounced in  default.  Claims  were  made  by  British  owners  of 
parts  of  the  cargo  and  allowed.  The  vessel  was  claimed  by 
her  American  owners  and  was  ordered  to  be  delivered  to 
them  upon  payment  of  costs.  ^ 

§  386.  Jewels  of  PrlnoeM  of  Orange.  —  In  the  case  of  the 
jewels  of  the  Princess  of  Orange,  which  were  brought  to  the 
United  States  by  one  Polari,  the  person  who  stole  them,  a 
demand  was  made  by  the  minister  of  the  Netherlands  for  the 
delivery  both  of  the  fugitive  and  of  the  jewels.  The  govern- 
ment of  the  United  States  refused  to  extradite  Polari,  on  the 
ground  that  no  treaty  between  the  two  countries  authorized 
such  a  proceeding.  The  jewels  had  been  seized  by  the  cus- 
toms authorities  at  New  York  for  non-payment  of  duties  and 
libelled  in  the  name  of  the  United  States  for  forfeiture. 
The  question  of  their  restoration  was  submitted  to  the  Attor- 
ney-General, Taney,  who,  on  August  4,  1881,  rendered  the 
following  opinion:  — 

*'  The  President  of  the  United  States  has  not  the  power  to  order 
the  delivery  of  the  diamonds  and  precious  stones  referred  to  in  the 
note  of  the  Chevalier  Huygens.  The  courts  of  justice  alone  have 
the  power  to  decide  upon  the  ownership  of  the  property ;  and  the 
court,  upon  proper  proceedings,  will  award  the  possession  to  the 
party  who  may  appear  to  be  entitled."  * 

Subsequently,  upon  further  information,  the  Attorney-General 
advised  that  the  jewels  be  restored  to  the  Princess.  Polari, 
said  the  Attomey-Gteneral,  did  not  pretend  that  the  property 


1  Dip.  Cor.  1864,  part  1,  pp.  196-200. 
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This  stipulation  is  adopted  literally  in  the  treaty  with  Lux- 
emburg of  1883.  In  the  treaty  with  the  Netherlands  of  1887, 
is  found  the  following  provision :  — 

^^  All  articles  found  in  the  possession  of  the  fugitive  criminal  at 
the  time  of  his  an-est,  which  were  obtained  through  the  commission 
of  the  act  of  which  he  is  convicted  or  with  which  he  is  charged,  or 
which  roaj"^  be  material  as  evidence  in  making  proof  of  the  crime, 
shall,  so  far  as  practicable  according  to  the  laws  or  practice  in  the 
respective  countries,  be  delivered  up  with  his  person  at  the  time  of 
surrender.  Nevertheless,  the  rights  of  third  parties,  with  regard  to 
all  such  articles,  shall  be  duly  respected." 

No  provision  in  regard  to  the  delivery  of  property  found  in 
the  possession  of  the  fugitive  exists  in  the  treaty  with 
Mexico,  but,  in  the  case  of  Harrison  and  Samuels,  two  fugi- 
tives who  were  charged  with  forgery  in  Missouri,  and  who 
escaped  with  a  considerable  portion  of  the  proceeds  of  their 
crime,  the  Mexican  government,  in  ordering  the  surrender  of 
the  fugitives  to  the  agent  of  the  United  States,  also  directed, 
in  compliance  with  the  request  of  this  government,  that  there 
should  be  delivered  to  him  "the  papers  and  other  efifects  of 
the  prisoners  which  may  serve  for  their  conviction  of  the 
crime  of  forgery  of  which  they  are  accused. "  ^ 

2.     Where  Extradition  is  not  granted. 

§  885.  Caae  of  the  "Chesapeake."  —  It  is  obvious  that  the 
recovery  by  a  civil  proceeding  of  property  wrongfully  taken 
by  a  fugitive  criminal  does  not  depend  upon  the  decision 
reached  in  regard  to  the  demand  for  his  surrender,  even 
where  such  a  demand  is  preferred  under  a  treaty.  Thus  in 
the  notorious  case  of  the  American  brig  "  Chesapeake,"  which 
was  seized  by  certain  persons  in  1864,  on  the  high  seas,  in 
the  name  of  the  Confederate  government,  the  government  of 
the  United  States  demanded  of  that  of  Great  Britain  not 
only  the  surrender  of  those  implicated  in  the  seizure  on  the 
charge  of  piracy,  under  the  treaty  of  1842,  but  also  the  im- 

1  Mr.  Bayard,  Sec  of  State,  to  Mr.  Bragg,  Feb.  15,  1889 ;  Mr.  Bragg  to  Mr. 
Bayard  Feb.  19,  1889,  enclosing  copy  of  the  telegraphic  order  of  the  Mexican 
Minister  of  Foreign  Affairs  for  the  fugitive's  surrender ;  MSS.  Dept.  of  State. 
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mediate  and  unconditional  surrender  of  the  brig  and  her  cargo 
by  executive  authority.  These  demands  the  British  govern- 
ment did  not  comply  with.  In  respect  to  those  concerned  in 
the  seizure  the  case  took  the  usual  course.  Certain  of  the 
number  were  captured  in  New  Brunswick  and  after  judicial 
examination  discharged.  Meanwhile  the  vessel  was  arrested 
on  a  libel  filed  in  the  Vice-Admiralty  court  at  Halifax,  Nova 
Scotia,  and  was  brought  into  that  port  for  adjudication.  No 
appearance  was  entered  for  the  captors  and  they  were  pro- 
nounced in  default.  Claims  were  made  by  British  owners  of 
parts  of  the  cargo  and  allowed.  The  vessel  was  claimed  by 
her  American  owners  and  was  ordered  to  be  delivered  to 
them  upon  payment  of  costs.  ^ 

§  386.  Jewels  of  PrlnodM  of  Orange.  —  In  the  case  of  the 
jewels  of  the  Princess  of  Orange,  which  were  brought  to  the 
United  States  by  one  Polari,  the  person  who  stole  them,  a 
demand  was  made  by  the  minister  of  the  Netherlands  for  the 
delivery  both  of  the  fugitive  and  of  the  jewels.  The  govern- 
ment of  the  United  States  refused  to  extradite  Polari,  on  the 
ground  that  no  treaty  between  the  two  coimtries  authorized 
such  a  proceeding.  The  jewels  had  been  seized  by  the  cus- 
toms authorities  at  New  York  for  non-payment  of  duties  and 
libelled  in  the  name  of  the  United  States  for  forfeiture. 
The  question  of  their  restoration  was  submitted  to  the  Attor- 
ney-General, Taney,  who,  on  August  4,  1881,  rendered  the 
following  opinion:  — 

"  The  President  of  the  United  States  has  not  the  power  to  order 
the  delivery  of  the  diamonds  and  precious  stones  referred  to  in  the 
note  of  the  Chevalier  Huygens.  The  courts  of  justice  alone  have 
the  power  to  decide  upon  the  ownership  of  the  property ;  and  the 
court,  upon  proper  proceedings,  will  award  the  possession  to  the 
party  who  ma}'  appear  to  be  entitled."  * 

Subsequently,  upon  further  information,  the  Attorney-General 
advised  that  the  jewels  be  restored  to  the  Princess.  Polari, 
said  the  Attorney-General,  did  not  pretend  that  the  property 


1  Dip.  Cor.  1864,  part  1,  pp.  196-200. 


2  Op.  A.-G.,  452. 
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seized  belonged  to  him,  and  his  confessions  showed  that  he 
was  either  concerned  in  the  theft,  or  obtained  the  jewels, 
knowing  them  to  be  stolen.  There  was  no  claimant  but  the 
Princess;  and  a  friendly  sovereign,  the  Prince  of  Orange, 
through  his  minister,  had  asserted  that  they  belonged  to  her. 
The  seizure  of  the  property  had  been  publicly  known  for 
months,  and,  as  no  other  claimant  had  appeared,  there  was, 
the  Attorney-General  advised,  sufficient  evidence  to  conclude 
that  the  claim  on  behalf  of  the  Princess  was  well  founded. 
She  had  done  no  act  that  could  rightfully  subject  the  jewels  to 
forfeiture.  The  party  who  imported  them  into  the  United 
States  obtained  the  possession  fraudulently  and  without  her 
knowledge,  and  brought  them  here  against  her  will.  Intro- 
duced thus  against  the  consent  of  the  owner,  they  stood  on 
the  same  footing  as  property  cast  upon  our  shores  by  the  vio- 
lence of  the  winds  and  waves,  and  were  entitled  to  the  same 
protection.  Consequently  they  were  not  subject  to  condem- 
nation. Under  these  circumstances  the  Attorney-General 
held  that  the  President  should  order  the  district  attorney  to 
discontinue  the  prosecution  of  the  suit  for  the  forfeiture  of 
the  jewels,  and  should  direct  the  marshal  of  the  United 
States  having  them  in  possession,  to  deliver  them  over  to 
the  minister  of  the  Netherlands.^ 

§  887.  Case  of  Martinique  Slaves.  —  The  question  of  resto- 
ration of  property  formerly  arose  in  several  slave  cases.  In 
1792  certain  slaves,  owned  by  residents  of  Martinique,  were 
brought  away  to  the  United  States  by  a  Captain  Hickman. 
The  matter  having  been  brought  to  the  attention  of  the  Sec- 
retary of  State,  he  submitted  the  subject  to  the  Attorney- 
General,  Edmund  Randolph.  The  Attorney-General  advised 
that  upon  the  facts  stated  a  theft  had  been  committed  which 
would  seem  to  be  piracy ;  but  that  it  might  prove,  when  the 
precise  place  of  its  commission  was  ascertained,  ^  to  be  of 

1  2  Op.  Taney,  482.  Reconsidered  and  affirmed,  2  Id.  Taney,  496.  For 
cases  of  retam  of  property  forcibly  or  fraudulently  taken  from  the  United  States 
into  Mexico,  see  Dip.  Cor.  1864,  part  8,  p.  436  ei  aeq,  ;  For.  Bel.,  1872,  pp.  456- 
458  ;  Id.  1882,  pp.  426-484  ;  Id.  1887,  pp.  673-674.  Unless  rights  of  third 
parties  have  intervened,  such  property  is  generally  delivered  up  by  the  local  tri- 
bunals on  proof  of  ownership. 
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a  mere  municipal  kind."      The  Attomej-General  further 
said :  — 

''  Under  these  circamstances  the  government  cannot  give,  it  is 
presumed,  any  specific  instructions  to  any  officers  of  the  United 
States,  except  to  the  attorney  of  the  district  of  Georgia,  as  fol- 
lows :  First,  to  prosecute  the  culprits  criminaUter^  as  far  as  the 
law  will  permit,  constantly  having  in  view  the  restitution  of  the 
negroes  to  their  true  owner ;  and  secondl}',  if  criminal  process 
should  be  insufficient  to  procure  such  restitution,  to  institute  the 
necessary  civil  process  for  the  like  purpose,  with  the  approbation 
of  the  owners  or  their  agent  The  last  remark  is  made  in  order  to 
impose  the  expense  of  a  suit  upon  the  individual  interested,  rather 
than  to  assume  any  responsibility  on  the  United  States."  ^ 

§  388.  Opinions  of  Mr.  Wirt.  —  Two  opinions  in  regard  to 
slaves  were  given  in  1822,  by  Mr.  Wirt,  Attorney-General  at 
that  time.  The  brig  "  La  Pens^e, "  a  French  vessel,  with  Afri- 
cans on  board  taken  from  their  native  land,  was  captured  by 
pirates,  and  from  them  recaptured  by  an  American  vessel 
and  brought  into  the  United  States.  A  request  having  been 
made  by  the  French  minister  for  the  restoration  of  the  Afri- 
cans, Mr.  Wirt  advised  the  President  that  the  request  should 
be  granted.  He  said  that  the  introduction  of  Africans  into 
the  United  States  was  expressly  forbidden  by  law;  and  when 
brought  thither  by  the  intervention  of  those  who  took  them 
from  their  native  land,  provision  was  made  for  their  re- 
exportation. Those  in  question,  however,  were  not  in  that 
predicament,  having  been  brought  into  the  United  States  by 
an  American  vessel,  presumably  for  salvage,  and  not  with 
the  intent  to  violate  the  law.  Consequently,  said  Mr.  Wirt, 
it  was  doubted  whether  the  President  had  any  power  to  act 
He  was,  however,  of  opinion  that  the  precedent  of  the  "  Jeune 
Eugenie, "  a  French  vessel  turned  from  her  course  by  an  Ameri- 
can cruiser  and  held  to  be  restorable  by  the  President,  cov- 
ered the  case.^  The  other  opinion  given  by  Mr.  Wirt  was  in 
the  case  of  a  Danish  slave  who,  having  concealed  himself  in 
an  American  vessel  lying  at  St.  Croix,  had  been  brought  into 

1  1  Op.  Bandolph,  29 ;  Not.  1,  1792. 
s  1  Op.  Wirt,  534 ;  Jan.  22, 1822. 


a  port  of  the  United  States,  and  detained  in  prison  until 
orders  might  be  giTca  concerning  his  further  disposaL  Mr. 
Wirt  advised  that  the  President  issue  an  order,  directed  to 
the  marshal  of  the  district,  requiring  him  to  deliver  the 
slave  to  the  order  of  the  minister  of  Denmark ;  or  notify  the 
governor  of  the  State  of  the  facts,  and  request  him  to  cause 
the  slave  to  be  delivered  to  tiie  marshal  for  the  purpose  of 
delivering  him  over  to  the  minister.' 

§  389.  C«Moftlia  'Amlfltad,"  —  In  June,  1839,  the  schooner 
"Amistad,"  the  property  of  Spanish  subjects,  cleared  from  a 
port  in  Cuba  for  another  port  in  the  same  island,  having  on 
board  a  number  of  negroes,  in  charge  of  certain  Spanish  sub* 
jects  who  claimed  them  as  their  property.  When  from  seven 
to  ten  leagues  from  the  shore,  the  negroes  murdered  the  cap- 
tain and  mate  of  the  schooner  and  took  possession  of  her. 
On  the  26th  of  August,  1839,  she  was  discovered  ofF  Montauk 
Point,  Long  Island,  by  the  crew  of  the  United  States  survey- 
ing brig  "Washington,"  commanded  by  Lieutenant  Gedney, 
and  by  him  was  taken  and  brou^t  into  the  port  of  New 
London,  Connecticut  The  Spanish  minister  demanded  the 
restoration  of  the  vessel  and  cargo,  and  also  of  the  negroes, 
under  the  9th  article  of  the  treaty  between  the  United  States 
and  Spain  of  1795.'  The  matter  having  been  referred  by  the 
Secretary  of  State  to  the  Attorney-General,  Mr,  Grundy,  he 
expressed  the  opinion  that  the  case  fell  within  the  provisions 

1  1  Op.  BS6.  The  opinion  of  Mr,  Wirt,  based  npon  the  doctrine  thftt  th« 
slave  wu  to  be  trettt«<l  u  property,  was  auhatatitiBlly  u  follows  :  So  long  u 
Deamark  tolerates  Blarery  in  her  dominions,  it  ii  an  iDTaaion  of  her  Bovereignty 
to  take  awaj  fram  St.  Croix  b;  aednction,  inTitatioo,  connivance,  ignoiince,  or 
mistake,  slaves  from  the  possession  of  Danish  owners,  and  if  avowed  and  nnre- 
dressed  on  oar  part,  is  a  Just  cause  of  war  ;  to  bring  them  to  the  United  StaUs 
wid  to  refuse  to  return  them  to  their  owners  on  thecallof  theirgovernment,  wonld 
be  sacb  a  violation  of  pKvate  property  and  such  a  lawles<i  infraction  of  the  rights 
and  sovereignty  of  Denmark,  as  to  expose  as  to  the  jnst  resentment  of  that  nation, 
and  the  merited  reproach  of  the  civiliied  world.     Cadwalader's  Digest 

*  This  article  is  as  follows  :  "  All  ships  and  merchandise,  of  what  natare  so- 
ever, which  shall  be  rescued  out  of  the  hands  of  any  pirates  or  robbers  on  the  high 
sess,  shall  be  brooght  into  some  port  of  either  state,  and  shall  be  delivered  to  the 
castody  of  the  officers  of  that  port,  in  order  to  be  taken  care  of,  and  restored  entire 
to  the  tme  proprietor,  as  soon  as  dne  and  sufficient  proof  shall  be  made  conceniiDg 
the  property  thereof." 
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of  the  treaty,  and  advised  that  the  President  issue  his  order 
to  the  marshal,  in  whose  custody  the  vessel,  cargo,  and  ne- 
groes were,  that  they  be  delivered  to  such  persons  as  might 
be  designated  by  the  Spanish  minister  to  receive  them.^  Im- 
mediately, however,  after  their  arrival  at  New  Lpndon,  the 
vessel,  cargo,  and  negroes  were  libelled  by  Lieutenant  Gedney 
and  certain  other  persons,  in  the  district  court  of  the  United 
States  for  salvage.  These  libels  were  filed  probably  in  the 
early  part  of  September.  The  note  of  the  Spanish  minister 
to  the  Secretary  of  State  bore  date  September  6,  1839,  and 
was  referred  to  the  Attorney-General  on  the  24th  of  the  same 
month.  The  opinion  of  that  official  was  rendered  in  Novem- 
ber. On  the  18th  of  September  two  of  the  Spanish  claimants 
filed  libels,  in  which  they  asserted  their  ownership  of  the 
negroes  as  their  slaves,  and  of  certain  parts  of  the  cargo,  and 
prayed  that  the  same  might  be  "  delivered  to  them,  or  to  the 
representatives  of  her  Catholic  Majesty,  as  might  be  most 
proper."  On  the  19th  of  September  the  district  attorney  of 
the  United  States  filed  an  information  or  libel,  setting  forth 
that  the  Spanish  minister  had  officially  presented  to  the 
proper  department  of  the  government  of  the  United  States  a 
claim  for  the  restoration  of  the  vessel,  cargo,  and  slaves,  as 

^  8  Op.  484  ;  Not.  11,  1889.  Mr.  GrnDdy  said  that  the  reaaons  which  oper- 
ated in  favor  of  a  delivery  to  the  order  of  the  Spanish  minister,  were  :  — 

**1.  The  owners  of  the  vessel  and  cai^go  are  not  all  in  this  country,  and,  of 
course,  a  delivery  cannot  he  made  to  them. 

"  2.  This  has  heoome  a  subject  of  discussion  between  the  two  governments. 
And,  in  such  a  case,  the  restoration  should  be  made  to  that  agent  of  the  govern- 
ment who  is  authorized  to  make,  and  through  whom  the  demand  is  made. 

"  8.  These  negroes  are  charged  with  an  infraction  of  the  Spanish  laws ;  there- 
fore, it  is  proper  that  they  should  be  surrendered  to  the  pnblic  functionaries  of 
that  government,  that,  if  the  laws  of  Spain  have  been  violated,  they  may  not 
escape  pnnishment. 

"  4.  These  negroes  deny  that  they  are  slaves.  If  they  should  be  delivered  to 
the  claimants,  no  opportunity  may  be  afforded  for  the  assertion  of  their  right  to 
freedom.  For  these  reasons,  it  seems  to  me  that  a  delivery  to  the  Spanish  minis- 
ter is  the  only  safe  course  for  this  government  to  pursue." 

In  the  course  of  his  opinion  Mr.  Grundy  said,  "  it  would  scarcely  be  doubted 
that,  under  the  law  of  nations,  property  rescued  from  pirates  and  robbers  by  a  ves- 
sel belonging  to  a  friendly  power,  would  be  restored  to  the  rightful  owners;  and 
this  without  any  treaty  stipulation.*' 


property  of  Spanish  subjects  which  had  arrived  within  the 
jurisdiction  of  the  United  States,  and  were  taken  possession 
of  by  a  public  armed  brig  of  the  United  States  under  such 
circumstances  as  made  it  the  duty  of  the  United  States  to 
cause  them  to  be  restored  to  the  true  proprietors,  pursuant  to 
the  treaty  with  Spain;  and  praying  the  court,  on  its  being 
made  legally  to  appear  that  the  claim  of  the  Spanish  minis- 
ter was  well  founded,  to  issue  such  order  for  the  disposal  of 
the  vessel,  cargo,  and  slaves,  as  would  best  enable  the  United 
States  to  comply  with  their  treaty  stipulations.  But  if  it 
should  appear  that  the  negroes  were  persons  transported  from 
Africa,  in  violation  of  the  laws  of  the  United  States,  and 
broaght  within  their  jurisdiction  contrary  to  those  laws,  he 
then  prayed  the  court  to  make  such  order  for  their  removal 
to  the  coast  of  Africa,  pursuant  to  the  laws  of  the  United 
States,  as  should  seem  fit'  Various  other  libels  were  subse- 
quently filed,  among  which  was  one  of  the  vice-consul  of 
Spain,  alleging  that  Antonio,  one  of  the  negroes,  was  a  slave, 
the  property  of  a  Spanish  subject  in  Cuba,  and  praying  for 
his  restoration.  The  negroes,  excepting  Antonio,  filed- an 
answer,  denying  that  they  were  slaves,  and  alleging  that  they 
were  native-born  Africans,  unlawfully  kidnapped  in  Africa, 
and  unlawfully  brought  on  a  vessel  unlawfully  engaged  in 
the  slave-trade  to  the  island  of  Cuba,  for  the  purpose  of  be- 
ing there  unlawfully  sold  as  fllaves.  On  January  23,  1840, 
the  district  court  rendered  a  decree,  awarding  the  vessel  and 
cargo  to  their  lawful  owners,  subject  to  claims  of  salvage 
to  one-third  of  their  value,  and  allowing  the  claim  of  the 
Spanish  vice-consul  to  Antonio.  It  was  decreed  that  the 
rest  of  the  negroes  should  be  delivered  to  the  President  of 
the  United  States  to  be  transported  to  Africa,  pursuant  to 
the  act  of  Congress  of  March  3,  1819.  The  decree  of  the 
district  court  was  affirmed  by  the  circuit  court  by  a  pro 
forma  decree,  from  which  the  case  was  brought  on  appeal  to 

1  Bf  the  act  of  Congreaa  of  Hftrcb  3,  1S1&,  entitled  "  An  act  in  addition  to 

the  acta  protiibiting  the  slave  trade,"  3  Stata,  at  L.,  533  el  tig.,  prorision  ma 
made  for  tlie  return  to  Afrira  of  n^roea  kidnapped  in  that  conntry  and  broaght 
to  the  United  St&tes,  in  eontrorcntion  of  tho«e  acta. 
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the  Supreme  Court  of  the  United  States.^  The  decision  of 
this  court  was  delivered  by  Mr.  Justice  Story,  Mr.  Justice 
Baldwin  alone  dissenting.  It  was  held  that  in  order  to 
bring  the  case  within  the  9th  article  of  the  treaty  with  Spain 
of  1795,  it  must  be  shown :  (1)  That  the  negroes  fell  within 
the  description  of  merchandise;  (2)  that  there  had  been  a 
rescue  of  them  on  the  high  seas  out  of  the  hands  of  pirates 
and  robbers ;  (3)  that  the  asserted  proprietors  were  the  true 
proprietors.  The  court  said  that  negroes  lawfully  held  as 
slaves  under  the  laws  of  Spain,  on  board  of  a  Spanish  vessel, 
might  be  deemed  merchandise,  but  not  so  native  Africans, 
unlawfully  kidnapped,  as  in  the  present  case,  and  imported 
into  a  Spanish  colony  contrary  to  the  laws  of  Spain.  The 
decree  of  the  circuit  court  affirming  that  of  the  district  court 
was  accordingly  affirmed,  except  so  far  as  it  directed  the  ne- 
groes to  be  delivered  to  the  President,  to  be*  transported  to 
Africa,  in  pursuance  of  the  act  of  March  8,  1819.  The  Su- 
preme Court  held  that  the  provisions  of  that  act  had  not  been 
contravened,  and  directed  the  negroes  to  be  set  at  liberty.^ 
It  seems  that  the  vessel  was  sold  in  1840,  under  a  decree  of 
the  district  court,  probably  to  satisfy  the  claims  of  the  sal- 
vors.^ After  the  case  was  decided  by  the  Supreme  Court,  the 
Spanish  minister,  the  Chevalier  d'Argaiz,  demanded  indem- 
nification for  the  vessel  and  cargo,  including  the  negroes 
found  on  board.  This  claim  Mr.  Webster,  then  Secretary  of 
State,  refused  to  admit.  The  minister  also  demanded  the 
surrender  of  the  negroes  as  criminals.  This  claim,  too,  was 
refused.*  On  March  19,  1846,  Mr.  Buchanan,  Secretary  of 
State,  advised  the  payment  of  an  indemnity,  and  President 
Polk  recommended  the  appropriation  by  Congress  of  the 
sum  of  fifty  thousand  dollars  for  that  purpose.     The  House 

^  No  appeal  was  taken  from  the  decree  of  the  district  court  as  to  the  restitution 
of  Antonio.     United  States  v.  The  Amistad,  15  Peters,  518,  590. 

*  United  States  v.  The  Amistad,  15  Peters,  618.  This  decision  was  rendered 
at  the  January  term,  1841.  Attorney-General  Gilpin  gave  an  opinion  to  the 
Secretary  of  the  Navy,  April  11,  1840,  that  the  act  of  1819  had  no  application  to 
the  case.    8  Op,  510. 

s  8  Op.  A.-G.  606. 

*  6  Wehster's  Works,  pp.  890-405  ;  see  especially  notes  of  Mr.  Wehster  to  the 
Chev.  d'AT^iz,  Sept  1,  1841,  and  June  21,  1842. 
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refused  to  make  the  appropriation,  and  it  was  added  as  an 
amendment  to  the  consular  and  diplomatic  bill  in  the  Senate. 
This  amendment  did  not  pass  the  House,  which,  at  the  next 
session,  again  rejected  the  appropriation.^ 

§  390.  Case  of  Schooner  "  St.  Mary's." — An  interesting  case 
of  the  recovery  of  property  wrongfully  taken  is  that  of  tiie 
schooner  "  St.  Mary's, "  which  was  seized  on  the  1st  of  April, 
1865,  at  the  moutii  of  the  Patuxent  river,  in  the  Chesapeake 
Bay,  by  a  party  under  command  of  John  C.  Braine,  a  lieu- 
tenant in  the  Confederate  navy,  who  was  implicated  in  the  af- 
fair of  the  "  Chesapeake. "  ^  On  the  15th  of  June,  Mr.  Camp, 
United  States  consul  at  Kingston,  Jamaica,  wrote  to  the 
British  authorities  at  that  place^that  the  "  St.  Mary's  "  was 
hovering  oS  the  coast  of  that  island,  and  that  the  person  in 
command,  Braine,  had  entered  into  an  arrangement  with 
parties  in  Kingston,  for  a  consideration,  to  run  the  vessel 
ashore,  —  the  Kingston  parties  then  to  bring  her  into  port  as 
salvage.  The  consul  requested  the  governor  to  prevent  such 
a  disposition  of  the  property.  On  the  19th  of  the  same 
month,  Mr.  Camp  informed  the  governor  that  the  "St 
Mary's  "  had  put  into  Annotto  Bay,  where  she  was  seized  by 
the  customs  authorities.  On  the  24th  of  June,  the  gov- 
ernor's secretary  replied  that  on  the  facts  stated  no  action 
could  be  taken,  but  that  the  consul  might  "rely  upon  the 
government  enforcing  the  neutrality  regulations  laid  down  by 
the  Queen,  and  which  would  preclude  the  '  St.  Mary's  '  being 
disposed  of  in  a  British  port."  The  schooner  remained  at 
Annotto  Bay  until  about  the  4th  of  July,  when  she  was  per- 
mitted to  go  to  sea.  On  the  20th  of  the  same  month,  Mr. 
Seward,  who  had  been  informed  by  Mr.  Camp  of  the  facta 
above  narrated,  instructed  Mr.  Adams,  minister  of  the  United 
States  in  London,  to  lay  the  case  before  the  British  govern- 
ment and  demand  the  restoration  of  the  vessel  to  her  owners.* 

^  Such  an  appropriation  was  also  rpcommended  by  Presidents  Tyler  and  Fill- 
more. See  Wharton's  Int.  Law  Dig.,  §  161.  See  case  of  Timas,  an  abducted  slave, 
4  Op.  A.-G.,  Nelson,  Nov.  2,  1848. 

*  Supra,  §  213. 

'  Mr.  Seward  also  stated  that  Mr.  Gamp  had  endeavored  to  procure  the  extra- 
dition of  Braine,  but  without  success.  Mr.  Adams  was  not  instructed  to  ask  for 
his  extradition.   Dip.  Cor.  1865,  part  1,  p.  430. 
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This  Mr.  Adams,  on  August  10,  1865,  did,  in  the  following 
language :  — 

*^  I  have  the  honor  to  inform  your  lordship  that  I  am  instructed 
to  solicit  an  investigation  of  these  allegations  so  far  as  they  relate 
to  the  attempt  further  to  abuse  the  neutrality  of  her  Majesty's  ter- 
ritory, after  all  pretence  of  an  insui-gent  authoritj'  had  disappeared 
in  America.  And  should  the  facts  prove  to  be  as  stated,  I  am 
directed,  respectfull}',  to  demand  that  the  vessel  be  restored  to  its 
owners,  as  well  as  to  suggest  to  your  lordship  the  expediency  of 
giving  the  necessary  powers  to  the  colonial  authorities  of  that 
island  to  place  her  at  the  disposal  of  the  vice-consul  of  the  United 
States  at  Kingston,  with  a  view  to  that  end." 

To  this  demand.  Earl  Russell  on  August  16  replied  that  the 
case  had  been  referred  to  the  law  officers  of  the  Crown.  ^  No 
further  reply  from  the  British  government  is  found,  but  the 
records  of  the  Department  of  State  disclose  the  final  result 
of  the  case.  It  appears  that  on  July  25, 1865,  the  secretary  of 
the  governor  of  Jamaica  transmitted  to  Mr.  Gamp  a  copy  of 
a  letter  from  the  Gustos  of  the  Gayman  Islands,  from  which 
it  appears  that  on  July  8,  1865,  Gaptain  H.  H.  Eden,  of 
H.  M.  brig,  "  Ruatan, "  reported  there  that  on  his  way  down 
from  Kingston,  while  near  Little  Gayman,  he  sighted  a  ves- 
sel (subsequently  found  to  be  the  "  St  Mary's  ")  abandoned 
and  on  fire;  that  he  took  possession  of  her  and  put  out  the 
fire ;  and  that  then  four  men  came  aboard  of  her,  represent- 
ing themselves  to  be  members  of  the  Gonfederate  navy  in 
charge  of  the  vessel.  Gaptain  Eden  took  the  "  St.  Mary's  " 
to  Grand  Gayman,  where  a  meeting  of  the  magistrates  was 
held,  who,  upon  taking  the  statement  of  Gaptain  Eden  (who 
claimed  salvage)  and  others,  held  that  the  Gonfederate  com- 
mander had  abandoned  his  vessel  and  forfeited  all  claim  to 
it.  They  ordered  the  vessel  to  be  sold,  and  awarded  Gaptain 
Eden  75  per  cent,  salvage.  Mr.  Gamp  regarded  this  as  a  thinly 
veiled  attempt  to  dispose  of  the  vessel  in  violation  of  the 
British  neutrality  regulations,  and  on  August  8,  1865,  wrote 
to  the  goven^or's  secretary  protesting  against  the  proceed- 

^  Dip.  Cor.  1865,  part  1,  p.  585. 
VOL.  I.— 8S 
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ings.  On  the  19th  of  August  the  secretary  replied  that  the 
matter  "having  been  referred  to  the  attorney-general,  that 
officer  reports  that  the  whole  of  the  proceedings  with  regard 
to  salvage  and  sale  have  been  'without  authority,'  and  Mr. 
Eden  has  been  duly  informed  of  this  opinion. "  An  insurrec* 
tion  arising  at  this  time  in  Jamaica,  action  on  the  case  was 
for  a  time  suspended.  In  the  following  year,  in  pursuance  of 
instructions  from  the  Department  of  State,  Mr.  Gregg,  who 
succeeded  Mr.  Gamp  as  United  States  consul  at  Kingston, 
had  the  vessel  examined ;  and,  the  owner  not  appearing,  he 
entered  into  a  c(mtract  on  August  1,  1866,  with  Captain 
Eden,  whereby  the  latter  agreed  to  repair  the  vessel  and  keep 
her  in  order  until  October  1, 1867,  rendering  an  account  there- 
for, and  to  return  her  to  her  owners  when  required,  paying 
himself  out  of  the  profits  of  the  use  of  the  vessel.  Subse- 
quently the  owner  of  the  vessel  sent  Mr.  Gregg  a  power  of 
attorney  to  sell  her.  This  Mr.  Gregg  did,  returning  the  pro- 
ceeds to  the  owner  through  the  Department  of  State.  ^ 

§  391.    Seizure  of  Property  in  Jurisdiction  of  friendly  Power. 

—  It  was  held  by  the  Supreme  Court  of  the  United  States 
that  it  was  no  answer  to  a  libel  for  the  forfeiture  of  a  vessel 
under  the  Non-Intercourse  Act  of  June  28,  1809,*  that  she 

1  Despatches  from  consul  at  Kingston,  Jamaica,  No.  10,  Dec.  6, 1865  ;  No.  28, 
Ang.  6,  1866 ;  No.  54,  May  9,  1867  ;  No.  65,  Aug.  24,  1867 ;  MSS.  Dept  of 
State. 

When  the  ''Joseph  L.  Gerrity  "  was  seized  by  certain  passengers  on  pretext  of 
being  Confederate  soldiers,  her  name  was  changed  to  the  '*  Eureka,"  and  the  Con- 
federate flag  was  hoisted.  Her  captors  then  sailed  to  Belize,  disposed  of  the  cargo 
and  attempted  to  sell  the  vessel.  The  commercial  agent  of  the  United  States  at 
Belize  endeavored  to  have  them  extradited,  but  the  culprits,  notwith.standing  the 
energetic  action  of  the  authorities,  escaped  and  left  the  vessel  behind  them.  Mr. 
Seward,  in  a  note  to  Lord  Lyons,  the  British  minister,  of  January  16,  1864,  re- 
ported the  facts  and  requested  that  the  men  be  surrendered,  if  again  found  within 
British  jurisdiction.  He  concluded  by  saying  :  "  The  vessel  remains  at  Belize. 
Her  restitution  wiUalso  be  expected."  Dip.  Cor.  1864,  part  2,  p.  490.  On  April 
22,  1864,  Lord  Lyons  informed  Mr.  Seward  that  the  vessel  had  been  turned  over 
to  the  commercial  agent,  in  accordance  with  the  decision  of  the  government  of 
Jamaica  ;  Id.  p.  694.  The  "  Gerrity  "  was  subsequently  turned  over  to  her 
American  owners,  and  in  1865  was  wrecked  in  the  Bahamas ;  Dip.  Cor.  1866^ 
part  2,  p.  144. 

<  2  Stat  at  L.  550. 
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was  seized  by  the  nayal  forces  of  the  United  States  in  the 
jurisdictional  waters  of  a  friendly  power.  Only  one  judge 
dissented.  No  complaint  by  the  foreign  govemment  ap* 
peared  in  the  case.  Chief  Justice  Marshall,  who  delivered 
the  opinion  of  the  court,  said:  ^^The  seizure  of  an  American 
yessel  within  the  territorial  jurisdiction  of  a  foreign  power, 
is  certainly  an  offence  against  that  power,  which  must  be  ad- 
justed between  the  two  goyemments.  This  court  can  take 
no  cognizance  of  it ;  and  the  majority  of  the  court  is  of  opin- 
ion that  the  law  does  not  connect  that  trespass,  if  it  be  one, 
with  the  subsequent  seizure  by  the  civil  authority,  under  the 
process  of  the  district  court,  so  as  to  annul  the  proceedings 
of  that  court  against  the  yessel. "  ^  The  same  doctrine  was 
laid  down  and  the  above  decision  affirmed  in  the  case  of  cer- 
tain vessels  libelled  for  violation  of  the  acts  to  prohibit  the 
slave  trade.* 

§  892.  Property  rescued  from  BeUlgerent  not  restorable.  — 
The  question  whether  a  neutral  is  bound  to  restore  a  vessel 
rescued  from  a  belligerent  captor  was  raised  between  the 
United  States  and  Great  Britain  in  1800,  and  decided  in 
the  negative,  in  the  cases  of  the  brigantine  '^  Experience," 
the  ship  "  Lucy, "  and  the  brigantine  "  Pair  Columbia, "  three 
American  vessels  which  were  seized  by  the  British  in  1799, 
and  which  were  rescued  by  their  masters  and  brought  into 
the  United  States.  Mr.  Listen,  the  British  minister,  under 
instructions  of  his  government,  demanded  that  the  vessels  be 
restored.  On  May  8,  1800,  Mr.  Pickering,  then  Secretary  of 
State,  informed  Mr.  Listen  that  it  was  the  view  of  the  Presi- 
dent that,  '^  after  warning  its  citizens  or  subjects  of  the  legal 
consequences  of  carrying  enemy's  property  or  contraband 
goods,  nothing  can  be  demanded  of  the  sovereign  of  the  neu- 
tral nation  but  to  remain  passive."  If  the  British  captors, 
said  Mr.  Pickering,  had  any  right  to  the  possession  of  the 
vessels  or  their  cargoes,  their  complaints  were  cognizable  by 
the  judicial  tribunals.^    This  decision  was  referred  to  and 

1  Ship  Rirhmond  v.  United  States,  0  Cranch,  102,  104. 

«  Cases  of  the  *•  Merino,"  "  Constitutioii /*  and  **  Louisa,"  9  Wheaton,  891, 408. 

s  Am.  St  Papers,  Fol.,  For.  Rel.,  Tol.  iU.  pp.  57d-581. 
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its  principles  adopted  by  the  British  government  in  1862,  in 
the  case  of  the  British  ship  "  Emily  St.  Pierre, "  which  was 
seized  in  March  of  that  year  off  the  port  of  Charleston,  South 
Carolina,  by  the  commanding  officer  of  the  blockading  force, 
while  she  was  attempting  to  enter  that  port  in  yiolation  of 
the  blockade.  A  prize  crew  was  put  on  board,  and  the  vessel 
ordered  to  Philadelphia  for  adjudication.  On  the  voyage  the 
master  of  the  vessel  and  several  other  members  of  the  origi- 
nal crew,  who  were  left  on  board,  effected  a  rescue  and  com- 
pelled the  navigation  of  the  vessel  to  Liverpool.  Mr.  Adams, 
then  United  States  minister  at  London,  on  consideration  of 
the  facts,  of  which  he  had  been  informed  by  the  consul  of  the 
United  States  at  Liverpool,  on  April  24,  1862,  wrote  to  Earl 
Russell  demanding  that  the  vessel  be  restored.  With  this 
demand  his  Lordship  on  May  7,  1862,  declined  to  comply,  on 
the  ground  that  her  Majesty's  government  had  "no  jurisdic- 
tion or  legal  power  whatever  to  take  or  to  acquire  possession 
of  her  [the  vessel]  or  to  interfere  with  the  owners  in  relation 
to  their  property  in  her."  In  a  subsequent  communication, 
referring  to  the  principle  that,  in  the  absence  of  treaty  obli- 
gation, nations  are  not  bound  to  deliver  up  fugitive  crimi- 
nals, he  said  that  "by  parity  of  reason  neutral  nations  are 
not  bound  to  punish  their  subjects  for  offences  committed 
only  against  the  laws  of  war  as  enforced  by  belligerents,  nor 
to  restore  property  rescued  by  their  subjects  from  foreign 
captors."  The  discussion  was  continued  at  great  length, 
until  discovery  was  made  of  the  correspondence  that  took 
place  in  the  case  of  the  three  American  vessels  in  1800. 
The  matter  was  then  dropped.^ 

§  893.  DatieB  on  Stolen  Property  not  reftinded.  —  It  has 
been  held  that  the  government  cannot  refund  duties  paid 
on  stolen  goods  brought  into  the  United  States,  as  an  in- 
ducement to  the  person  having  them  in  possession  to  re- 
turn them  to  their  rightful  owner.  In  1878  Leo  Cahn,  a 
citizen  of  the  United  States,  who  was  extradited  from  Spain 
to  Germany,  was  convicted  at  Mannheim  on  a  charge  of 

>  Dip.  Cor.  1862,  pp.  76-76,  79,  87-88,  91-96,  97,  106,  110-118,  127.  128, 
147-149. 
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fraudulent  bankruptcy.  Subsequently  the  Grerman  legation 
addressed  a  note  to  the  Department  of  State,  saying  that  a 
box  of  stolen  jewelry  had  been  found  in  New  York  among 
the  effects  of  Gahn's  partner,  addressed  to  Gahn's  wife,  who 
was  willing  to  surrender  the  property  to  its  lawful  owners  in 
Germany,  if  the  United  States  would  refund  the  duties  paid 
on  it  The  Department  of  State  referred  the  question  to  the 
Treasury,  which  replied  that  it  deemed  itself  without  power 
to  take  such  action.^ 


1  German  Leg.  to  Dept,  JaxL  80,  1878 ;  Same  to  Same,  Sept  15, 1878  ;  Dept 
to  Ger.  Leg.,  Oct  9, 1878.   MS&  Dept  of  State. 
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CHAPTER  XVm. 

EXPENSES. 

1.    0-eneral  Jttiles. 

§  894.  Importance  of  Subject.  —  In  cases  of  extradition  the 
payment  of  expenses  is  often  a  very  important  consideration. 
Especially  is  this  so  where  the  fugitive  has  sought  asylum  in 
a  country  whose  laws  proYide  for  a  judicial  investigation. 
Billot  states  that  in  the  celebrated  case  of  the  offending  em- 
ployees of  the  railway  of  the  North  (du  Nord),  Carpentier 
and  others,  whose  surrender  was  demanded  by  France  from 
the  United  States,  the  proceedings,  which  lasted  about  ten 
months,  cost  nearly  200,000  francs.  He  says  that  in  two 
other  similar  cases  the  proceedings  cost  the  French  govern- 
ment 20,000  and  88,000  dollars  each;  or  about  100,000  and 
175,000  francs.  In  the  case  of  Farez,  whose  surrender  was 
demanded  of  the  United  States  by  Switzerland  in  1869,  on 
charges  of  forgery  and  embezzlement,  and  who  escaped  be- 
fore the  case  was  brought  to  a  close,  the  proceedings  cost  the 
Swiss  government  12,847  francs  and  50  centimes.  The  large 
amount  of  expenses  under  the  treaty  subsequently  caused  a 
proposition  to  be  made  in  the  Swiss  federal  council  for  its 
abrogation.^  As  procedure  in  extradition  has  been  more 
clearly  defined  in  the  United  States,  expenses  have  dimin- 
ished, but  they  are  still  heavy  in  exceptional  instances.  The 
case  is  the  same  in  England.  In  the  case  of  Brent,  one  of 
the  fugitives  involved  in  the  Winslow  controversy,  the  ordi- 
nary expenses  in  England  amounted  to  JS107  0  6.  In  the 
case  of  Rauscher,  they  amounted  to  £146  15  5i.  The  neces- 
sity of  employing  legal  counsel  sometimes  greatly  increases 
the  cost  of  obtaining  a  surrender. 

1  Billot,  Traits,  ftc.,  pp.  288-206.    See  also  Mr.  Bublee  to  Mr.  Fisb,  Jalj  10, 
1873 ;  For.  Bel.,  1873,  p.  1088. 


EXPENSES.  699 

§  395.  Boma  by  Demanding  Ok>Temment.  —  While  it  is  con- 
tended that  in  principle  the  expenses  of  extradition  should 
be  borne  hj  the  surrendering  goyemment,  yet  in  practice 
they  are  generally  defrayed  by  that  which  makes  the  demand.^ 
This  rule  is  uniformly  embodied  in  the  treaties  of  the  United 
States.  In  the  treaties  with  Austria-Hungary,  Baden,  Ba- 
varia, Oreat  Britain,  Hawaii,  and  Prussia  and  other  states, 
it  is  provided  that  the  expense  of  ^  apprehension  and  delivery 
shall  be  borne  and  defrayed  by  the  party  who  makes  the  re- 
quisition and  receives  the  fugitive. "  The  treaties  with  Italy 
and  Salvador  provide  that  "the  expenses  of  the  arrest,  deten- 
tion, and  transportation  of  the  persons  claimed  shall  be  paid 
by  the  government  in  whose  name  the  requisition  shall  have 
been  made."  Substantially  the  same  phraseology  is  found 
in  the  treaties  with  Belgium,  Ecuador,  Japan,  Luxemburg, 
Nicaragua,  and  the  Ottoman  Porte.  The  treaties  with  the 
Netherlands  and  Spain  contain  the  word  "examination" 
after  "detention."  The  treaty  with  France  stipulates  that 
"  the  expenses  of  any  detention  and  delivery,  effected  in  vir- 
tue of  the  preceding  provisions  [of  the  treaty],  shall  be  borne 
and  defrayed  by  the  government  in  whose  name  the  requisi- 
tion shall  have  been  made. "  Substantially  the  same  phrase- 
ology is  found  in  the  treaties  with  the  Dominican  RepubliOy 
Hayti,  the  Orange  Free  State,  Sweden  and  Norway,  and 
Switzerland.  The  treaty  with  Mexico  provides  that  "  all  ex- 
penses whatever  of  detention  and  delivery  effected  in  virtue 
of  the  preceding  provisions  shall  be  borne  and  defrayed  by 
the  government  or  authority  of  the  frontier  State  or  Terri- 
tory in  whose  name  the  requisition  shall  have  been  made. " 
The  reference  to  frontier  States  and  Territories  is  intended 
to  meet  the  exceptional  provisions  in  the  Mexican  treaty, 
which  authorizes  demands  for  extradition  by  the  authorities 
of  such  States  or  Territories  of  the  one  country  upon  the 
authorities  of  such  States  or  Territories  of  the  other.  The 
variations  in  phraseology  in  the  foregoing  stipulations  appear 
to  have  been  accidental  rather  than  deliberate,  and  have 
given  rise  to  no  differences  in  practice  as  to  the  extent  of  the 

^  Billot,  Tnit^,  &c.  p.  288 ;  Bluntschli,  Le  Droit  int.  eod.,  2d  ed.,  Paris,  {  400. 
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liability  of  the  demanding  goyemment.  Under  these  stipa- 
lations  the  rule  haa  been  that  the  demanding  government 
pays  the  expenses  of  the  judicial  and  other  proceedings,  ^  al- 

1  7  Op.  Gushing,  896 ;  Id.  612 ;  9  Id.  Black,  497.  lu  the  caae  of  Alexander 
Heilhronn,  the  prisoner,  pending  his  arrest  on  the  order  of  a  commissioner  of  the 
United  States,  obtained  a  writ  of  habeas  corpus  from  a  judge  of  one  of  the  oonrts 
of  the  State  of  New  York,  and  was  dischaiged.  Mr.  Attomey-General  Cashing 
then  assumed  direction  of  the  proceedings,  and  "gave  such  instructions,"  to 
employ  his  own  language,  "  as  eventnated  in  protecting  the  authority  of  the 
United  States,  and  securing  the  extradition  of  Heilbronn."  In  the  course  of 
these  proceedings  certain  "  extra  expenses  "  were  incurred,  of  which  the  marshal 
of  the  United  States  for  the  Southern  District  of  New  York  presented  an  account 
to  the  Department  of  State.  The  account  was  referred  to  Mr.  Gushing,  who 
said  that  by  the  treaty  between  the  United  States  and  Great  Britain  *'  the 
expenses  of  extradition  are  to  be  borne  by  the  goyemment  making  the  requisition,*' 
and  that  if  the  expenses  in  question  were  paid  by  the  United  States,  "  we  might, 
in  strict  right,  call  on  that  of  Great  Britain  for  reimbursement ; "  yet,  he  said, 
"on  the  surface  of  things  is  the  fact  that  the  United  States  instructed  and 
directed  their  officer  in  this  case,  and  did  so  in  order  to  secure  the  execution  of  a 
public  treaty,  and  to  vindicate  our  public  faith  towards  Great  Britain,"  and  on 
this  ground  he  advised  that  the  "  extra  expenses  "  so  incurred  should  "  be  paid, 
in  the  first  instance  at  least,  by  the  United  States,"  and  suggested  that  they 
might  be  chargeable  "  to  the  contingent  expenses  of  foreign  intercourse.*'  7  Op. 
896,  Aug.  23,  1855.  Subsequently,  however,  in  the  case  of  Sucillon,  whose  sur- 
render was  demanded  by  France,  Mr.  Gushing  advised  that  the  fees  of  the  district 
attorney  of  the  United  States,  who,  "  in  anticipation  of  any  attempt  to  embarrass 
the  proceedings  by  any  question  of  jurisdiction  between  the  courto  of  the  United 
States  and  those  of  the  State  of  New  York,  .  .  .  was  instructed  to  be  prepared 
to  assert  the  Federal  jurisdiction  in  the  name  of  the  United  States,"  and  "accord* 
ingly  attended  the  trial,"  and  afterwards  rendered  an  account  to  the  French  gov- 
ernment, should  be  paid  by  that  government.  "  I  have  had  some  doubts,"  said 
Mr.  Gushing,  "  whether  his  services  ought  not  to  have  been  charged  to  the  United 
States.  But,  on  reflection,  as  the  case  did  not  pass  beyond  limito  of  the  routine 
of  such  cases  provided  by  treaty  and  by  statute,  it  has  appeared  to  me  proper,  on 
the  whole,  to  have  his  fee  considered,  like  the  rest,  a  part  of  the  regular  expenses 
chargeable  to  France."  This  course,  it  was  supposed,  would  be  immaterial  to 
France,  which  "  expresses  and  entertains  no  wish  on  the  subject,  except  only  to 
have  a  rule  fixed*  which  shall  be  just  and  equitable  as  rmpecto  both  governments, 
and  may  thus  apply  alike  to  American  cases  arising  in  France  as  well  as  to  French 
cases  arising  in  the  United  States.  If,  indeed,  the  Federal  jurisdiction  had  been 
attacked  in  this  instance,  as  it  had  heretofore  been  done,  it  would  have  seemed  to 
me  clear  that  the  United  States  should  themselves  assume  the  maintenance  of 
their  authority  in  execution  of  their  treaty  engagemento  to  France."  7  Op.  612, 
Dec  20,  1855. 

It  is  not  clear  why  the  assumption  by  the  United  States  of  the  expenses  In- 
curred  under  ita  direction  to  resist  actual  interference  of  the  State  court,  aa  in 
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though  they  may  not  have  resulted  in  the  extradition  of  the 
fugitive.     Thus  the  British  (Canadian)  goyemment  paid  the 

the  case  of  Heilbronn,  was  more  obligatory  than  where  they  were  iucnrred  under 
its  direction  in  anticipation  of  intt^rference  that  never  was  attempted. 

In  answer  to  a  question  propounded  by  the  Prussian  minister,  Attorney- 
General  Black  advised  that  commissioners  and  naarshals  of  the  United  States 
might  demand  in  extradition  cases  such  fees  as  were  charged  for  analogous  ser- 
vices rendered  to  the  United  States ;  that  attorneys  of  the  United  Stntes  in  the 
several  districts  were  not  obliged  by  any  act  of  Congress  to  appear  on  the  part  of 
foreign  governments  claiming  the  rendition  of  fugitives  ;  and  that  if  the  minister 
or  agent  of  the  foreign  government  needed  legal  advice,  or  desired  to  have  a  case 
presented  to  the  judicial  authorities  through  the  medium  of  a  professional  lawyer, 
he  might  select  whom  he  pleased  for  that  purpose,  and  that  his  government  must 
bear  the  expenses.  "  From  the  note  of  the  Prussian  minister,  it  ap]>e4rB  that  no 
charge  could  be  made  by  any  officer  of  that  government  against  the  United  States 
for  anything  that  he  might  be  required  to  do  in  arresting  and  delivering  up  a 
fugitive  from  the  justice  of  this  country.  I  infer  from  this  that  all  officers  there 
are  remunerated  in  some  general  way  for  the  performance  of  every  duty  which 
the  law  casts  upon  them,  without  being  entitled  to  special  compensation  in  any 
particular  case.  It  would  be  no  violation  of  the  treaty  if  Prussia  would  require 
us  to  pay  ior  the  services  of  her  officers,  and  the  United  States  could  not  complain 
if  she  did ;  for  the  two  governments  are  mutually  bound  to  pay  whatever  expenses 
may  be  thus  incurred.  But  our  system  is  such,  that  pi'oceedings  like  these  can- 
not be  carried  on  without  incurring  certain  costs  directly  incident  to  the  proceed- 
ings themselves,  which  must  be  paid  either  by  one  party  or  the  other ;  and  the 
treaty  decides  that  such  payment  must  be  made  by  the  party  making  the  claim." 
Black,  A.-0.,  0  Op.  497;  Nov.  15,  1860. 

In  the  case  of  Clodomiro  Cota,  whose  extradition  was  demanded  by  Mexico, 
that  government  questioned  its  liability  for  the  expenses  attending  proceedings 
upon  a  writ  of  habeas  corpus  obtained  by  the  prisoner  from  a  State  court,  after 
his  commitment,  as  well  as  for  other  judicial  expenses,  on  the  ground  that  under 
the  treaty,  which  provides,  in  the  usual  way,  for  the  mutual  delivery  of  fugitives 
by  the  contracting  governments,  "  on  requisitions  made  in  their  name,"  it  was 
the  duty  of  the  United  States  to  conduct  and  defray  the  costs  of  judicial  proceed- 
ings required  or  permitted  by  its  laws.  Mr.  Blaine,  Secretary  of  State,  May  12, 
1881,  replied :  — 

"  This  government  has  never  questioned  its  own  obligations  to  meet  all  such 
expenses  in  respect  to  demands  made  by  it  on  that  of  Mexico,  for  the  surrender 
of  fugitives  from  the  justice  of  the  United  States  who  may  have  taken  refuge 
within  the  territories  of  that  Republic ;  and  the  same  is  true  in  regard  to  similar 
demands  made  by  this  government  on  other  powers  with  which  we  have  existing 
treaties  on  the  subject  of  extradition.  Reciprocally,  the  government  of  tha 
United  States  conceives  that  Mexico  is  bounds  under  the  stipulations  of  the 
treaty,  to  '  bear  and  defray '  all  expenses  attending  the  detention  and  delivery  of 
Clodomiro  Cota,  and  in  like  manner  of  all  similar  cases  in  which  Mexico  may  be 
the  demanding  government.**  MSS.  Dept  of  State.  This  construction  of  the 
treaty  still  prevails. 
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expenses  of  the  proceedings  in  the  case  of  Kelly,  which  was 
seyeral  times  before  judicial  officers,  whom  the  government 
of  the  United  States  twice  refused  to  surrender,  after  his  com- 
mitment to  await  the  executive  action.  Great  Britain  bore 
the  costs  in  the  case  of  Boss,  who  committed  suicide  in  prison 
before  the  completion  of  the  judicial  proceedings.  The  United 
States  paid  the  expenses  of  the  proceedings  in  the  case  oi  Wil- 
liam Leath,  who  was  discharged  at  Woodstock,  Canada,  on  the 
ground  that  the  evidence  did  not  warrant  his  commitment. 
The  Spanish  government  defrayed  the  expenses  in  the  case  of 
Carlos  Agiiero,  whose  extradition  was  demanded  on  charges 
of  burglary  and  kidnapping,  and  who  was  discharged  by  a 
magistrate  at  Key  West,  Florida,  on  the  ground  of  a  lack  of 
evidence  to  sustain  the  charges.  As  has  been  seen,  the 
Swiss  government  defrayed  the  expenses  in  the  case  of 
Farez,  who  escaped  from  custody  before  the  completion  of 
the  proceedings. 

§  396.  Expenses  of  Witnesses  for  FagitlTe.  —  By  the  third 
section  of  the  act  of  Congress  of  August  3,  1882,^  it  is  pro- 
vided that  ^'  on  the  hearing  of  any  case  under  a  claim  of  ex- 
tradition by  any  foreign  government,  upon  affidavit  being  filed 
by  the  person  charged  setting  forth  that  there  are  witnesses 
whose  evidence  is  material  to  his  defence,  that  he  cannot 
safely  go  to  trial  without  them,  what  he  expects  to  prove  by 
each  of  them,  and  that  he  is  not  possessed  of  sufficient  means, 
and  is  actually  unable  to  pay  the  fees  of  such  witnesses,  the 
judge  or  commissioner  before  whom  such  claim  for  extradi- 
tion  i8  heard  may  order  that  such  witnesses  be  subpoenaed; 
and  in  such  cases  the  costs  incurred  by  the  process,  and  the 
fees  of  witnesses,  shall  be  paid  in  the  same  manner  that 
similar  fees  are  paid  in  the  case  of  witnesses  subpoenaed  in 
behalf  of  the  United  States. "  The  phraseology  of  this  sec- 
tion was  evidently  taken  from  the  law  relating  to  the  trial  of 
persons  for  crimes  committed  in  the  United  States.  But  the 
effect,  notwithstanding  the  inartificial  language  employed,  is 
to  give  an  accused  person  the  right  to  call  witnesses  whose 
evidence  is  material  to  the  determination  of  the  question  of 

1  22  Stat  at  L.  215. 
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his  criminality,  in  the  sense  of  the  treaties.  The  following 
section  (4)  of  the  act  provides  that  ^'  all  witness  fees  and  costs 
of  every  nature  in  cases  of  extradition,  including  the  fees  of 
the  commissioner,  shall  be  certified  by  the  judge  or  commis- 
sioner before  whom  the  hearing  shall  take  place,  to  the  Secre- 
tary of  State  of  the  United  States,  who  is  hereby  authorized 
to  allow  the  payment  thereof  out  of  the  appropriation  to  de- 
fray the  expenses  of  the  judiciary ;  and  the  Secretary  of  State 
shall  cause  the  amount  of  said  fees  and  costs  so  allowed  to 
be  reimbursed  to  the  government  of  the  United  States  by  the 
foreign  government  by  whom  the  proceedings  for  extradition 
may  have  been  instituted*"  Although  the  language  of  the 
third  section,  standing  alone,  is  not  free  from  obscurity  in 
regard  to  the  manner  in  which  the  fees  of  witnesses  for  the 
accused  shall  be  paid,  yet  it  has  been  held  that  the  explicit 
provisions  of  the  fourtii  section  include  them  as  a  part  of 
the  regular  expenses  of  extradition  proceedings,  for  which 
the  foreign  government  is  liable;  and  such  has  been  the 
practice. 

§  397.  AccountB  of  CoBts  In  Unitea  States.  —  In  transmit- 
ting accounts  to  the  Department  of  State  for  primary  pay- 
ment by  the  government  of  the  United  States,  under  the 
fourth  section  of  the  act  of  1882,  no  fixed  form  is  prescribed. 
The  only  requirement  is  that  there  shall  be  an  itemized  ac- 
count, with  a  certificate  of  the  judge  or  magistrate  before 
whom  the  hearing  took  place,  that  the  costs  and  charges 
were  actually  and  necessarily  incurred.^  They  are  then  ex- 
amined, and  afterwards  submitted  to  the  Treasury  for  pay- 
ment. It  is  proper  to  be  observed  tiiat  prior  to  the  act  of 
1882,  the  accused  was  permitted  to  summon  witnesses  in  his 
own  behalf,  whose  expenses  were  included  with  those  of  the 
other  proceedings,  and  paid  by  the  demanding  government^ 

1  Dept  of  State  to  Mr.  Sanger,  July  5,  1886  ;  MSS.  Doro.  Let. 

*  March  12,  1870.  Mr.  Fiah,  SecreUry  of  State,  transmitted  to  the  British 
legation  a  bill  for  $251.80,  presented  for  reimbursement  of  expenses  of  witnesses 
for  the  defendants  in  the  casen  of  Bean  and  Chamberlain,  who  were  extradited 
from  the  United  States  to  Canada.  Mr.  Fish  reqnested  that  the  bill  be  submitted 
to  her  Majesty's  government  for  payment,  as  **  this  coarse  wonid  seem  to  accord 
with  the  spirit  of  the  provision  of  the  tenth  article  of  the  Treaty  of  Washington 
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In  practice,  resort  is  seldom  had  to  the  provisions  of  the 
fourth  section  of  the  act  of  1882,  since  the  expenses  of  the 
proceedings  are  usually  paid  by  the  agent  of  the  foreign  gov- 
emment  at  the  place  where  the  hearing  takes  place.  In  case, 
however,  those  provisions  have  been  invoked  and  the  payment 
of  expenses  advanced  by  the  United  States,  the  foreign  gov- 
ernment, in  reimbursing  the  United  States,  should  make  its 
draft  or  bill  payable  or  endorsed  to  the  order  of  the  Secretary 
of  State  of  the  United  States,  and  not  to  the  order  of  the 
commissioner  or  other  officer  by  whom  the  expenses  were 
incurred.^ 

§  898.  Fees  oharsed  In  United  States. — With  the  excep- 
tion of  the  fees  of  commissioners,  as  regulated  by  the  second 
section  of  the  act  of  1882,  the  statutes  of  the  United  States 
do  not  specifically  prescribe  the  fees  and  costs  in  extradition 
proceedings  in  this  country.  But  it  has  been  held  that  Hie 
provisions  of  the  Revised  Statutes  of  the  United  States  relat- 
ing to  costs  and  fees  in  analogous  proceedings  against  per- 
sons charged  with  offences  against  the  United  States  are 
constructively  applicable.^ 

2.   In  obtaining  Extradition  to  United  States. 

§  899.  Borne  by  States  and  Territories  ^rhere  Olfenoe  Is 
•sainet  their  Laws. — The  provision  that  the  expenses  of  ex- 
tradition shall  be  borne  by  the  demanding  government  has 
always  been  insisted  upon  by  the  United  States  for  the  reason, 
among  others,  that,  where  the  United  States  is  the  demand- 

(1842)>  which  relates  to  the  payment  of  expenses  by  the  party  making  the  requisi- 
tion." Bean  and  Chamberlain  were  examined  before  L.  H.  Bisbee,  a  United 
States  commlssiouer  in  extradition  for  the  District  of  Vermont,  who  sobpcenaed 
the  witnesses.  On  August  18,  1871,  Mr.  Pakenham,  of  the  British  legation, 
enclosed  a  draft  for  the  amount  of  the  bilL    MSS.  Dept.  of  State. 

1  Mr.  Bayard,  Sec.  of  SUte,  to  Brit  Min.,  Nov.  28,  1886 ;  MSS.  Notes, 
Or.  Br. 

*  Mr.  Blaine,  Sec.  of  State,  to  Brit.  Min.,  Nov.  14,  1881 ;  based  upon  an 
opinion  of  the  Attorney-General  which  referred  particularly  to  sections  829  and 
830  of  the  Bevised  Statutes  as  constructively  applicable.  See  also  9  Op^  Black, 
407. 
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ing  party,  the  resultant  expenses,  if  the  o£Fence  charged  is 
not  against  Federal  law,  are  borne  by  the  State  or  Territory 
at  whose  instance  the  surrender  of  the  fugitive  is  asked.  ^  In 
such  case  the  expenses  are  generally  paid  directly  by  the 
State  or  Territorial  authorities  through  the  person  who,  upon 
their  designation,  has  been  authorized  by  the  President  to  re- 
ceive the  fugitive  and  convey  him  to  the  United  States ;  and 
a  complication  of  accounts  is  thus  avoided.  In  1879  the 
British  government  proposed  to  that  of  the  United  States  an 
arrangement  by  which  an  account  should  be  rendered  and 
payment  made  once  a  year  of  expenses  in  extradition  cases. 
The  United  States  declined  to  accede  to  the  arrangement, 
owing  to  the  complications  which  it  was  likely  to  produce 
in  this  country.^    In  view  of  the  rules  and  practice  above 

1  See  *'  Instructions  in  Relation  to  Applicatiops  for  the  Extradition  of  Fugitive 
Criminals,''  miTpra^  §  226.  Mr.  Buchanan,  Sec.  of  State,  to  Mr.  DaviA,  ilarch  19, 
1846  ;  MSS.  Dom.  Let.  Mr.  Fish,  Sec.  of  State,  to  Mr.  Bancroft,  June  10, 1873  ; 
MSS.  Inst,  Germany.  Mr.  Bimey  to  Mr.  Evarts,  Nov.  27,  1879 ;  For.  BoL, 
1880,  p.  806. 

*  The  reply  of  the  United  States  contained  the  following :  — 

"  There  are  very  few  retpiisitions  for  offences  against  the  Federal  laws.  Each 
State  and  Territory  is  required  to  bear  the  expenses  of  requisition  and  extradition 
in  each  case  pn^sented  by  it  for  the  extradition  of  fugitive  criminals  from  the 
jnstioe  of  such  State  or  Territory. 

"  The  expenses  which  this  government  would  be  called  upon  by  Great  Britain 
to  pay  are  such  as  are  usually  incurred  about  Scotland  Yard,  such  as  services  of 
detectives,  the  expenses  of  keeping  prisoners,  &c. ' 

"  These  expenses,  the  agent  appointed  by  the  President,  on  the  nomination  of 
the  executive  of  the  State,  is  expected  to  pay  at  the  time  of  taking  charge  of  the 
fugitive.  If,  in  any  case,  they  should  be  left  nniieid,  as  in  some  few  cases  they 
have  been,  this  Department  might  be  called  upon  to  audit  and  pay  a  considerable 
sum  at  the  end  of  the  year  without  any  fund  under  its  control  from  which  it 
could  properly  pay,  and  might,  moreover,  find  it  difficult  to  get  reimbursement 
from  the  State.  As  the  matter  is  now,  each  case  can  be  scrutinized  on  its  own 
merits  and  at  the  moment 

"  In  view  of  these  circumstances  this  Department  does  not  consider  it  expedi- 
ent to  enter  into  the  arrangement  proposed  in  the  Marquis  of  Salisbury's  note 
above  mentioned.  I  will  thank  you  to  communicate  this  conclusion  to  Her 
Majesty's  government"  Mr.  Hunter,  Acting  Sec,  to  Mr.  Hoppin,  Sept  15, 
1879  ;  For.  Rel.,  1880,  p.  465.  These  views  having  been  communicated  to  Lord 
Salisbuty,  he  replied  :  — 

"  With  reference  to  my  note  of  the  28d  of  July  last,  relative  to  the  mode  of 
payment  of  certain  small  claims  arising  in  connection  with  cases  of  extradition,  I 
have  the  honor  to  state  to  yon  that  having  now  received  replies  from  various 
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detailed,  it  is  important  that  the  State  or  Territorial  authori- 
ties, when  sending  an  agent  out,  should  not  omit  to  furnish 
him  with  sufficient  funds,  or  with  authority  to  draw  for  them, 
to  defray  the  expenses.  The  observance  of  this  rule  avoids 
complications  of  accounts  and  delays  in  their  settlement 

§400.  Expenses  In  Federal  Gases.  —  The  expenses  which 
may  be  incurred  in  obtaining  the  extradition  of  fugitives 
charged  with  offences  against  the  laws  of  the  United  States 
are  not  defined  by  statute,  and  are  necessarily  left  in  large 
measure  to  the  discretion  of  the  executive.  In  all  such  cases 
there  are  to  be  defrayed  the  ordinary  expenses  of  the  proceed- 
ings in  the  foreign  country,  and  the  expenses  incurred  by  the 
agent  who  is  sent  out  to  receive  the  fugitive.^  The  warrant 
with  which  this  officer  is  provided  requires  that  he  shall  re- 
ceive the  fugitive  and  convey  him  to  the  United  States  "  by 
the  most  direct  and  convenient  means  of  transportation." 

governments  to  which  I  had  addressed  a  simihir  commanication,  it  appeals  that  a 
considerable  divergence  of  opinion  exists  as  to  the  most  convenient  mode  of  effect- 
ing such  payments. 

*'  Under  the  circumstances  it  appears  to  me  that  it  wiU  be  most  expedient  to 
adhere  to  the  plan  hitherto  pureuad  in  this  respect,  namely,  that  each  claim  aris- 
ing on  a  case  of  extradition  should  be  preferred  sepsrately,  and  I  have,  therefore, 
the  honor  to  request  you  to  invite  your  government  to  accede  to  such  an  aiTange- 
ment."  L.ord  Salisbury  to  Mr.  Hoppin,  Dec.  23,  1879  ;  For.  ReL,  1880,  p.  478. 
This  communication  the  United  States  answered  as  follows  :  — 

"  In  reply,  I  have  to  instruct  you  to  inform  Her  Mfgest/s  government  that 
this  Department  approves  of  the  plan  proposed,  with  the  understanding,  however, 
that  the  arrangetnent  shall  not  preclude  the  settlement  of  expens<*s  on  the  spot 
by  the  agent  sent  to  receive  the  prisoner,  or  make  it  obligatory  that  the  claim 
should  be  formally  preferred  by  one  government  to  the  other,  and  so  settled. 
The  few  cases  where  the  expenses  are  not  paid  on  the  spot  wonid,  of  course,  it  is 
thought  by  this  Department,  be  properly  matters  for  adjustment  between  the  two 
governments."  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Hoppin,  March  25,  1880 ; 
For.  Rel.,  1880,  p.  475. 

In  the  case  of  one  Keenan,  surrendered  by  the  British  government  from  Eng- 
land on  a  charge  of  forgery  committed  in  New  Jersey,  Mr.  Fish  instructed  the 
minister  of  the  United  States  in  London  to  use  his  good  oflSees  with  the  govern- 
ment to  obtain  as  a  witness  a  member  of  the  I>ondon  police  force,  the  State  of 
New  Jersey  undertaking  to  bear  all  expenses.  Mr.  Fish  to  Gen.  Schenck,  Feb.  15, 
1875. 

^  It  has  been  beld  that  consuls  have  no  authority  to  require  masters  of  Amer* 
ican  vessels  to  take  on  lioarcl  and  convey  to  the  United  States  for  trial,  persona 
chai^  with  crime.     7  Op.  722,  Williams,  1856. 
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The  practice  of  the  Department  of  State  is  to  allow  him,  for 
the  period  he  is  employed  in  the  performance  of  this  service, 
compensation  at  the  rate  of  five  dollars  a  day,  and  no  more, 
beginning  with  the  date  of  his  starting  out  on  his  mission. 
In  addition  to  this  he  is  allowed  his  actual  and  necessary 
expenses  of  travel  and  subsistence,  and  in  such  matters  he  is 
expected  to  exercise  reasonable  economy.  Unnecessary  de- 
viations from  direct  routes  of  travel  are  not  admissible,  nor 
the  employment  of  means  of  conveyance  unnecessarily  ex- 
pensive. For  all  his  expenses  he  is  required  to  submit  an 
itemized  account,  with  receipts  and  vouchers,  whenever  ob- 
tainable ;  when  not  so,  he  must  present  an  affidavit  in  lieu  of 
them.  Of  any  telegrams  which  he  may  have  sent  or  re- 
ceived, for  which  he  claims  reimbursement,  he  should  submit 
the  originals  or  copies.^ 

§  401.  United  States  Marshals  aUowed  Compensatioii  as 
Agents.  —  The  question  has  arisen  whether  a  marshal  of  the 
United  States,  who  is  employed  by  the  government  as  an  ex- 
tradition agent,  is  entitled  to  compensation  in  that  charac- 
ter in  addition  to  his  incidental  expenses.  It  has  been  held 
that  the  services  rendered  by  him  pursuant  to  such  appoint- 
ment do  not  constitute  a  duty  added  to  or  connected  with  the 
regular  duties  of  his  office  as  marshal,  and  that  he  is  entitled 
to  such  compensation  as  may  have  been  fixed  for  the  com- 
pensation of  extradition  agents.' 

§  402.  Diplomatic  and  Consular  Offloers  not  anthorlsed  to 
incur  Extraordinary  Expenses.  —  Extraordinary  expenses,  such 
as  the  employment  of  counsel,  which  do  not  regularly  follow 
the  demand  for  extradition,  cannot  be  incurred  without  the 
authority  of  the  Department  of  State.  Where  a  diplomatic 
officer  is  requested  to  authorize  or  guarantee  the  payment  of 
such  expenses,  he  should  obtain  the  authority  of  the  govern- 
ment therefor.  An  instruction  to  apply  for  the  extradition 
of  the  fugitive  does  not  carry  such  authority.     It  has  been 

>  Mr.  Rives,  Assistant  Secretary,  to  Mr.  Casale,  Kov.  24,  1888 ;  Mr.  Bayard, 
Sec.  of  State,  to  Mr.  Francka,  June  7,  1888.     MSS.  Dept.  of  State. 

*  Mr.  Garland,  Attorney-General,  to  Mr.  Bayard,  March  18,  1888 ;  MSS, 
Dept.  of  state. 


held  that  the  government  will  not  defray  the  espenses  of  the 
defence  of  a  suit  for  malicious  prosecution  brought  in  the 
foreign  country,  by  a  person  whose  extradition  has  been  ap- 
plied for,  against  a  person  who  is  watching  the  proceedings 
in  the  interest  of  private  parties.^ 

§  403.  Appropriation  for  Da&«rm«nt  of  ExpensM.  —  To  meet 
cases  of  extradition  for  offences  against  the  laws  of  the 
United  States,  the  diplomatic  and  consular  appropriation 
has- generally  contained  an  it«m  for  expenBes  "incurred  in 
bringing  home  from  foreign  countries  persona  charged  with 
crime."  In  the  act  for  1888"  the  term  "actual  expenses" 
was  employed.  When  the  appropriation  was  for  "  expenses 
incurred  in  bringing  home  from  foreign  countries  persons 
charged  with  crime,  and  expenses  incident  thereto,"  the 
Department  of  State  held  that  "the  expenses  of  prosecution, 
or  of  making  out  a  case,  or  of  carrying  witnesses  to  a  foreign 
country,  or  the  compensation  of  the  services  of  a  prosecuting 
officer  of  the  government,  are  not  understood  to  be  included 
within  the  spirit  or  the  intent  of  the  appropriation  referred 
to,  and  cannot  be  allowed  therefrom.  "^  In  the  consular  and 
diplomatic  appropriation  act  for  1889'  the  usual  terms  are 
enlarged  as  follows:  "Actual  expenses  incurred  m  obtaining 
the  extradition  of  and  bringing  home  from  foreign  countries 
persons  charged  with  crime,  to  be  disbursed  by  the  Secretary 
of  State,  five  thousand  dollars." 

§  404,  TtuMmiMioa  of  AocoaDta.  —  Where  accounts  for 
expenses  incurred  in  extraditing  a  fugitive  charged  with  a 
crime  against  the  laws  of  the  United  States  are  presented  to 
a  diplomatic  officer,  he  should  transmit  them  to  the  Depart- 
ment of  State,  in  order  that  he  may  be  authorized  to  draw  on 

I  Mr.  Bafard.  Seo.  of  SUU.  to  Hr.  White,  Ha;  16,  1688 ;  MSS.  Inat, 
Eogliincl. 

*  ZS  3[st.  St  L.  2i9. 

*  Ur.  FUh,  Sec  of  Stata,  to  Mr.  Wil]Uiii%  Feb.  i,  1S7(! :  USS.  Dom.  Let. 
The  claim  in  question  wu  Tor  expeUBes  Incarreil  by  a  United  Statn  district  tttor- 
aey  in  taking  witneswa  to  Canada  to  obtain  the  extradition  ot  a  fiigicive  chargrd 
with  violation  of  Feileral  law.  See  also  tflegrara  of  Mr.  Frelingbayten,  Sao.  of 
SUte,  to  Hr.  Lowell,  Jan.  li,  1885 ;  US3.  Inst.,  England. 

*  2S  Stat,  at  I^  898. 
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the  Secretary  of  State  for  their  payment  If  authorized  bo  to 
draw,  he  should,  in  making  payment,  obtain  receipts  for  the 
amount  paid,  to  be  transmitted  to  the  Department  with  his  own 
account  to  cover  the  draft.  The  draft  should  state  on  its  face 
the  purpose  for  which  it  is  drawn,  and  explicitly  refer  to  the 
date,  and  to  the  nimiber,  if  any,  of  the  instructions  in  which 
authority  to  draw  was  given.  The  same  statement  and  refer- 
ence, together  with  the  date  and  amount  of  the  draft,  should 
appear  in  the  corresponding  account  of  the  diplomatic  officer, 
which  should  be  forwarded  at  the  time  of  making  the  draft, 
in  order  that  it  may  reach  the  Department  before  the  presen- 
tation of  the  draft  for  payment.  Where,  under  urgent  cir- 
cumstances, authority  is  given  to  draw  before  the  accounts 
presented  have  been  forwarded  to  the  Department,  they  should 
be  sent  (together  with  the  receipts  for  money  paid)  with  the 
account  to  cover  the  draft 

§  405.  TraiuimiMdon  of  Aoconnts  in  State  or  Territorial  caaes. 
—  In  the  exceptional  cases  where  accounts  are  presented  for 
expenses  of  proceedings  instituted  upon  the  application  of  a 
State  or  Territory,  duplicates  of  such  accounts  should  also  be 
obtained  and  forwarded,  in  order  that  the  Department  may 
at  once  transmit  one  of  the  accounts  to  the  governor  of  the 
State  or  Territory  on  whose  application  the  requisition  was 
made.  K  authority  be  given  to  draw  on  the  Secretary  of 
State,  the  same  course  of  action  is  to  be  observed  as  is  de- 
tailed in  the  preceding  section,  except  that  duplicate  receipts 
for  the  money  paid  should  be  obtained  and  forwarded  with 
the  account  to  cover  the  draft.  If,  for  any  reason,  authority 
to  draw  has  been  given  before  the  duplicate  accounts  have 
been  forwarded,  they  (together  with  the  duplicate  receipts  for 
money  paid)  should  be  sent  with  the  account  to  cover  the 
draft  If  the  accounts  originally  presented  were  forwarded 
before  authority  to  draw  was  given,  but  not  in  duplicate,  du- 
plicates must  accompany  the  draft-account^ 

^  Mr.  Seward,  Acting  Sec.,  to  Mr.  Welsh,  Jan.  17,  1879 ;  case  of  J.  H.  Son- 
day,  offender  against  the  laws  of  the  State  of  South  Oarolina;  MSS.  Inst, 
England. 
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§  406«    Form  for  Minlntani'  aooount.  — 

The  Goyemment  of  the  United  States  in  account  with 

,  Minister  of  the  United  States  to 

Dr.  Or. 

For  expenses  incurred  in  By  my  draft  on  the  Seci'e- 

connection  with  the  ex-  tary  of  State  dated 

tradition  of  ,  18     .     $000.00 

as  per  vouchers  here- 
with $000.00 

Lboation  ov  the  United  States) 

AT 


18  .  y 


U.  S.  Minister. 
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CHAPTER  XIX 

DESERTERS. 

1.    Seamen. 

§  407.  Regtdated  by  Treaty.  —  The  surrender  of  deserters 
from  foreign  vessels,  whether  of  war  or  of  the  merchant  ma- 
rine, is  very  generally  regulated  at  the  present  day  by  treaty.  ^ 
The  earliest  provision  of  this  character  in  the  treaties  of  the 
United  States  is  found  in  the  9th  article  of  that  concluded 
with  France  in  1788.*  This  treaty  was  abrogated  by  act  of 
Congress,  July  7,  1798.*  The  Attorney-General  held  that 
under  the  article  in  question  the  issuance  of  a  warrant  for 
the  recovery  of  the  deserter  was  within  the  discretion  of  the 
district  judge  of  the  United  States,  whose  decision  was  not 
subject  to  review  by  the  Supreme  Court*  Another  and  un- 
published opinion  was  given  by  the  same  officer  upon  the 
scope  and  meaning  of  the  article.^    No  legislation  was  ever 

1  Twiss,  Law  of  Nations  ;  ed.  1884,  §  289. 

'  Mr.  Jefferson,  in  tranamitUng  ibis  treaty,  of  which  he  was  the  American 
negotiator,  to  Mr.  Jay,  said  that  he  regarded  this  article  as  "  eztraditionary." 
s  1  Stat,  at  L.  67& 

*  Case  of  Heniy  Ban^  1  Op.  65,  Bradford,  1796. 

*  M  Fauohet.  Philadelphia,  March  19,  1794. 

The  Secretary  of  State  has  the  honor  of  transmitting  to  the  Minister  Plenipo- 
tentiary of  tbe  French  Republic,  the  opinion  of  the  Attorney-General  of  tbe 
United  States  on  the  question  propounded  by  the  minister,  concerning  the  arrest 

of  French  sailors. 

Philadelphia,  March  16,  1794. 

Sib,  —  In  reply  to  your  letter  of  yesterday,  inclosing  certain  questions  pro- 
pounded by  the  Minister  Plenipotentiary  of  the  Bepublio  of  France,  I  have  the 
honor  to  state  to  you  my  opinion. 

That  upon  application  to  the  district  judge  or  other  competent  officer,  by  any 
consul  or  vice-consul  of  France  making  the  requisite  demand  and  proof,  the  arres- 
tation  of  French  sailors  who  have  deserted  the  vessels  of  that  nation  may  be  ob- 
tained, notwithstanding  the  vessels  from  which  they  deserted  hofoe  put  to  tea  and 
are  no  longer  in  the  ports  of  the  United  States,    But  the  proper  officer  for  assisting 
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adopted  with  reference  to  its  execution,  and,  being  a  law  of 
the  land,  it  was  executed  without  any.  The  statutes  of  the 
United  States  respecting  the  surrender  of  deserting  seamen 
apply  only  to  seamen  of  those  goyemments  with  which  a 
treaty  exists  to  that  effect  The  benefit  of  such  a  stipu- 
lation cannot  be  claimed  by  other  governments  under  the 
most-favored-nation  clause.  ^ 

§  408.  United  States  does  not  surrender  withont  Treaty.  — 
In  the  absence  of  a  treaty  it  is  held  that  the  surrender  of  de- 
sei*ting  seamen  cannot  be  granted  by  the  authorities  of  the 
United  States.^  In  1799,  Mr.  Listen,  the  British  minister, 
demanded  the  delivery  of  certain  "deserters  and  seamen" 
who  were  implicated  in  the  rescue  of  the  American  brig 
"Experience,"  which  had  been  captured  by  a  British  cruiser 
for  a  breach  of  the  duties  of  neutrality.  Mr.  Pickering,  Sec- 
retary of  State,  replied :  — 

^^  With  regard  to  the  British  seameu  and  deserters  who  .have 
assisted  in  the  rescues,  with  great  truth  I  am  authorized  to  assure 
you  that  the  government  have  no  desire  to  retain  them ;  but  besides 
that  the  many  months  elapsed  since  those  events,  and  the  conse- 
quent dispersion  of  the  men,  would  probably  render  their  delivery 

in  each  airest  is  the  mMrshal  of  the  district  or  his  deputy,  sod  not  a  eomttabfe^ 
unless  such  constable  be  also  deputed  by  the  marshal  for  that  service.  Such  de- 
serters, when  arrested  y  are  to  be  detained  until  the  consul  or  vice-consul  shaU  find 
means  of  tending  them  bctek  ;  and  may,  for  that  purpose,  be  put  into  the  eostody 
of  the  French  commandant,  but  such  delivery  of  them  to  the  oommandant^  1 
apprehend,  must  be  the  act  of  the  consul  or  vice-consul,  and  not  of  tfaa  district 
judge. 

I  have  the  honor  to  be  with  great  esteem,  Sir,  your  most  obedient  servant, 

W.  BjKADrORD. 

Bom.  Letters,  voL  vi.  pp.  187,  128 ;  MSS.  Dept.  of  State. 

1  a  Op.  14S,  Gushing,  1853. 

*  "  The  summary  arrest  and  delivery  up  of  deserters  from  the  serviee  of  other 
nations,  Uke  the  surrender  of  fugitives  from  their  criminal  justice  when  found  in 
the  territory  of  a  country  into  which  they  have  escaped  or  fled,  is  not  a  duty  abao- 
lutely  enjoined  by  the  law  of  nations,  but  a  sulgect  of  special  convention.'* 

.  ...  a..... 

*'  But  the  juriadictioD  of  the  government  of  the  United  States,  to  cause  fugi- 
tives from  the  justice,  or  deserters  from  the  service,  of  %  foreign  nation,  to  be 
arrested,  detained,  and  delivered  up,  on  the  demand  of  aueh  for^g^  nation  or  its 
offlcers,  is  not  foondad  on  express  provisions  of  the  Constitatioii.  It  is 
ftom  the  treaty-making  power."    6  Op.  148. 
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impracticable,  it  is  not  known  to  be  aathorized  by  any  law.  This 
has  brought  into  view  3*oar  project  of  stipolations  for  the  mataal 
delivery  of  deserters,  whether  seanien  or  soldiers ;  and  I  have  now 
the  honor  to  enclose  a  counter  project  bj*  which  3'ou  will  see  the 
objections  which  have  occurred  to  your  propositions.  The  Presi- 
dent has  been  pleased  to  direct  and  empower  me  to  negotiate  with 
you  on  this  subject,  and  it  will  afford  him  great  pleasure  if  we  can 
make  a  satisfactory  arrangement"  ^ 

On  October  16, 1802,  Mr.  Thornton,  British  charg^  d'affaires, 
complained  of  the  refusal  of  the  collector  of  customs  at  Nor- 
folk, Virginia,  to  comply  with  an  application  of  the  captain 
of  her  Majesty's  frigate  "Andromache,"  made  through  the 
British  consul  at  that  port,  for  the  surrender  of  a  deserter 
from  that  ship.  Mr.  Madison,  then  Secretary  of  State,  No- 
vember 9,  1802,  replied,  that  as  there  was  no  treaty  applica- 
ble to  the  case,  and  as  the  laws  of  the  United  States,  like 
those  of  Great  Britain,  made  no  provision  for  the  surrender 
of  deserting  seamen,  the  President  could  give  no  orders  for 
their  delivery. ^  On  March  29,  1815,  the  British  minister 
requested  the  interposition  of  the  government  of  the  United 
States  to  cause  the  delivery  of  nine  men  and  a  boy,  who 
had  deserted  from  her  Majesty's  ship  "Madagascar."  Mr. 
.Monroe,  Secretary  of  State,  April  16,  1815,  replied:  — 

^'  I  regret  that  there  is  no  mode  in  which  this  government  can 
interpose  to  accomplish  the  object  you  have  in  view.  Neither  the 
laws  of  the  United  States  nor  the  laws  of  nations  have  provided  for 
the  arrest  or  detention  of  deserters  from  the  vessels  of  a  friendly 
power.  It  is  hoped,  however,  that  this  is  one  of  the  subjects  which 
may  hereafter  be  satisfactorily  arranged  by  treaty  between  the  two 
nations."  ' 

1  Hay  8, 1800 ;  Dip.  Cor.  1864,  pp.  147-149 ;  Am.  St.  Papers,  Fol.,  F.  B.,  vol. 
iii.  pp.  576-581 ;  Dana's  Wheaton,  p.  475,  n. 

*  MSS.  Dom.  Let.,  yol.  xiv.  p.  89.  Where  a  legislative  act  of  New  Soath 
Wales  provided  that  certain  proceedings  might  be  had  as  to  the  seamen  of  any 
foreign  conntiy  deserting  in  that  colony,  provided  that  the  government  of  such 
foreign  coontiy  assented,  it  was  held  that  the  anent  of  tlie  United  States  eould 
not  be  given  by  the  President,  but  only  by  treaty  or  Mi  «f  Cbngpsstf  6  Op.  S09, 
Cashing,  1868. 

*  MSS.  Notes  to  For.  Leg.,  voL  ii.  p.  88. 


On  September  16,  1846,  Mr.  Pakenham,  BritiBh  minister,  ap- 
plied for  the  Burrender,  to  the  first  British  ship  which  mi^t 
be  met  with,  of  one  Nelson,  who  had  deserted  from  her  Ma- 
jcBt^'a  ship  "lUuatrlous,"  and  taken  service  on  board  of  the 
United  States  corvette  "St,  Marj's,"  in  the  Gulf  of  Mexico, 
Mr.  Buchanan,  Secretary  of  State,  replied  that  the  President 
was  without  authority  to  deliver  Nelson  up;  but  that  an 
order  had  been  given  that,  if  properly  identified,  he  should 
be  dischai^d  from  the  service  of  the  United  States,  ao  that 
he  might  be  at  liberty  te  return  to  that  of  her  Majesty,  if  he 
so  desiredJ  A  still  later  case  is  stated  in  the  succeeding 
section. 

§  409.  Frutias  In  Forvign  CoimtiiM.  —  Limitations  of  the 
power  of  the  government  to  surrender  deserting  seamen,  such 
as  exist  in  the  United  States,  are  not  foimd  in  the  laws  of 
many  other  nations.  Thus,  in  France,  it  is  stated  that  de- 
sertion from  vessels,  whether  of  war  or  the  merchant  service, 
is  met  by  the  expeditious  remedy  of  the  return  of  the  delin- 
quente  to  their  ships,  upon  proofs  furnished  by  their  codsuIb, 
or,  in  the  absence  of  such  officials,  by  the  commanders  or 
masters.^  But  in  Great  Britain  the  same  general  limitations 
exist  as  in  the  United  States.  On  the  13th  of  September, 
1864,  while  the  U.  S,  S.  "  Iroquois  "  was  lying  in  th«  Downs, 
three  of  her  seamen  deserted.  Information  of  the  occurrence 
was  at  once  sent  to  the  United  States  consular  agent,  who 
applied  to  the  police  authorities  and  had  the  men  arrested ; 
and  an  officer  was  sent  from  the  "  Iroquois  "  to  receive  them. 
On  the  following  day  the  fugitives  were  brought  before  a  po- 
lice magistrate  at  Dover,  and  were  discharged  by  him,  on 
the  gi-ound  that,  as  they  had  violated  no  law  of  England, 
there  was  no  authority  for  their  arrest  and  detention.  The 
facts  were  at  once  communicated  to  Mr.  Adams,  United 
States  minister,  who  brought  them  to  the  attention  of  the 
British  government*    Earl  Russell  confined  his  reply  to  the 

»  M8S,  NotM,  Or.  Br.,  toL  vH.  1857. 

■  Bombo7  &  Gilbrin,  Tnit^  pntique  de  I'sxtraditian,  p.  17. 

■  Mr.  Adanu  to  Earl  BwhII,  Sept.  13,  1864  ;  Dip.  Cor.  ISfll,  part  S^  p.  801 
<(  Mf.    Mr.  Adanu  aaid :  — 
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statement  that  ^^  there  is  no  law  in  force  in  this  country  by 
which  these  deserters  could  be  given  up. "  ^  On  July  11,  1864, 
Lord  Lyons,  British  minister,  submitted,  under  instructions 
of  his  government,  a  statement  that  two  apprentice  boys,  em- 
ployed on  board  of  the  British  barque  "  Cuzco, "  had  deserted  at 
Valparaiso  and  enlisted  on  board  of  the  U.  S.  S.  "  St  Mary's. " 
Lord  Lyons  asked  that  an  investigation  be  made  and  the  re- 
sults communicated  to  him.^  On  December  14,  1864,  Mr. 
Seward,  Secretary  of  State,  communicated  the  results  of  an 
investigation  to  Mr.  Burnley,  British  charg^  d'affaires,  to- 
gether with  a  statement  that,  in  view  of  the  action  of  the 
British  authorities  in  the  case  of  the  deserters  from  the 
"Iroquois,"  the  men  could  not  be  given  up.* 

**  I  am  fully  aware  of  the  fact  that  in  the  absence  of  anj  treaty  stipulations  on 
the  subject  between  the  two  nations,  no  means  of  recovery  of  deserting  seamen 
from  their  respective  ships-of-war  exist  beyond  those  furnished  by  the  comity 
reciprocally  exercised  by  the  one  towards  the  other.  All  endeavors  made  to  place 
this  matter  on  a  more  satisfactory  footing  appear  to  have  proved  thus  far  unsuccess- 
ful. But  I  cannot  disguise  from  your  lordship  my  apprehension  that  the  unfortu- 
nate occuiTence  which  has  just  taken  place  will  have  a  tendency  to  make  the 
difficulties  now  existing  for  the  want  of  some  understanding  stiU  more  serious.  It 
is  scarcely  to  be  expected  that  her  Majesty's  ships,  when  visiting  the  ports  of  the 
United  States,  will  not  be  subjected  to  similar  hazards..  And  if  so  unfortunate  as  to 
lose  men  by  desertion,  it  is  to  be  feared  that  the  obligations  to  return  them  will  be 
regarded  as  little  more  valid  in  any  future  case  on  that  side,  than  it  has  proved 
in  the  present  one.  The  iigury  to  discipline  in  both  services  must  be  in  the  end 
much  the  same.  These  are  considerations  so  obviously  affecting  the  interests  of 
the  two  nations  alike  that  I  cannot  but  hope  that  some  means  may  be  devised  by 
which  to  put  a  seasonable  stop  to  what  may  otherwise  prove  a  grave  cause  of  irri- 
tation on  both  sides. 

"  It  is  proper  for  me  to  apprise  your  lordship  that  I  have  ventured  to  make  this 
early  representation  purely  on  my  own  authority,  and  in  advance  of  any  sugges- 
tions from  my  government.  Meanwhile,  I  shall  take  the  proper  measures  to  trans- 
mit copies  of  the  papers  for  its  consideration." 

1  Earl  Russell  to  Mr.  Adams,  Dip.  Cor.  1864,  part  2,  p.  886. 

*  Dip.  Cor.  1864,  part  2,  p.  9. 

■  Dip.  Cor.  1864,  part  1,  p.  88.     Mr.  Seward  said  :  — 

**  On  my  receiving  the  communication  of  Lord  Lyons,  Rear- Admiral  Charles 
H.  Bell  was  immediately  directed  to  investigate  the  matter. 

"  On  the  26th  of  August  last,  in  the  absence  of  Lord  Lyons,  you  recalled  my 
attention  to  the  subject,  on  which  occasion  you  presented  to  me  a  bill  of  damsges 
resulting  fh)m  the  desertions  of  the  '  Cuzco,'  amounting  to  thirty-nine  pounds  six 
•hillings  and  twopence  sterling. 

*'  On  the  16th  of  November  last  I  had  the  honor  to  oommnnicate  to  Lord  Lyomi 
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§  410,  Treaties  of  United  States.  —  The  United  States  has 
treaties  with  respect  to  the  delivery  of  deserting  seamen  with 

the  result  of  the  investigation  which  had  been  directed  in  this  case  of  two  Brit- 
ish desertera.  It  appeared  that  while  the  •  St.  Mary's  *  was  lying  at  Valpataiao  the 
captain  of  the  '  Cuxco  *  came  on  board  and  reported  the  fact  of  the  alleged  deser- 
tion ;  the  apprentices  concealed  themselves  on  the  '  St.  Mary's '  so  effectually  as 
to  baffle  a  search  for  them,  which  was  made  with  good  faith  and  diligence.  After 
the  departure  of  the  *  Cuzco '  the  deserters  appeared.  Arthur  Cox,  one  of  the  de- 
serters, was  afterwards  condemned  by  medical  survey,  and  sent  on  the  Slst  of 
August  last  to  the  naval  hospital  at  New  York ;  the  other,  named  Williams,  was 
transferred  with  others  to  the  United  States  ship  *  Levante^'  which  is  attached  to 
the  United  States  squadron  on  the  Pacific. 

•*  I  have  now  to  inform  you  that  this  government  does  not  deem  itself  under 
either  a  legal  or  a  moral  obligation  to  deliver  up  the  aforenamed  deserten  or  to 
pay  any  damages  for  their  desertion. 

"  This  decision  is  based  upon  the  ground  that  on  the  14th  of  September  last, 
when  the  United  States  ship  •  Iroquois '  was  lying  in  the  Downs,  in  Engknd,  two 
of  her  seamen  deserted  to  the  British  shore  ;  they  were  arrested  at  Dover  and  taken 
before  a  magistrate ;  the  magistrate  discharged  them  on  the  ground  that  they  could 
not  be  abridged  of  their  liberty  by  any  law  recognized  in  the  United  Kingdom. 

'<  Mr.  Adams  complained  of  this  proceeding  to  Earl  Russell.  Her  M^est^'s 
government  affirmed  the  proceeding  of  the  magistrate.  It  is  not  supposed  that 
that  government  expects  from  us  any  different  measure  of  justice  or  liberality 
than  that  which  they  mete  to  the  United  States." 

On  Feb.  28, 1865,  Mr.  Burnley  replied  :  — 

"  I  am  now  instructed  to  state  that  her  Migesty's  government  are  unable  to  fol- 
low the  principle  or  reason  of  the  resolution  thus  taken  by  the  United  States 
government. 

**  They  consider  that  the  United  States  government  must  have  been  well  aware, 
when  the  former  application  of  Lord  Lyons  conoeming  these  deserters  was  met  by 
the  liberal  and  satisfactory  answer  given  to  it,  that  their  delivery  was  not  and 
could  not  be  claimed  by  her  Migesty's  government  as  of  right,  but  could  only  be 
asked  from  the  comity  and  good  will  of  the  United  States  government.  It  is  in 
the  power  of  the  naval  officers  of  the  United  States  (as  it  would  be  in  that  of  her 
Majesty's  naval  officers  in  a  like  ease)  to  deliver  up  on  the  high  seas,  or  in  any 
foreign  port,  under  the  instructions  of  their  government,  deserters  from  foreign 
vessels  who  may  without  lawful  authority  be  found  on  board  one  of  the  ships-of- 
war  of  the  United  States.  This  was  all  that  was  asked  from  the  United  States  gov- 
ernment, and  thu4  it  was  agreed  should  be  done.  But  when  a  foreign  deserter  is  or 
shore  in  Great  Britain  (and  her  Miypsty's  government  presume  the  case  would  be 
the  same  in  the  United  States),  the  power  of  her  Migesty's  naval  officers  and  of 
her  Majesty's  government  itself  over  him  is  at  an  end ;  he  can  then  only  be  d^ 
tained  or  delivered  up  for  some  cause  authorized  by  the  law  of  the  land. 

"  The  case  of  the  seamen  of  the  '  Iroquois '  fell  under  this  latter  oat^goiy,  and 
the  United  States  gofvtsmme&t  when  they  agreed  to  give  up  the  deserter  from  tiis 
*  Cuzco  '  cannot  well  have  supposed  that  desertion  from  a  foreign  vssssl  was  ta 
oflbnce  cognisable  by  the  laws  of  Great  Britain,  so  as  to  warrant  the  inteifBrence 
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Austria-Hungary,  Belgium,  Bolivia,  Colombia,  Deimiark, 
Dominican  Republic,  Ecuador,  France,  German  Empire,^ 
Greece,  Hawaii,  Hayti,  Italy,  Madagascar,  Netherlands, 
Peru,  Portugal,  Roumania,  Russia,  Salvador,  Spain,  Sweden 
and  Norway,  and  Tonga.  ^  It  has  been  held  that  by  the  gen- 
eral maritime  law,  desertion  is  an  unauthorized  absence  from 
the  ship,  without  intention  to  return.®  Going  ashore  with- 
out leave  and  with  intent  to  return  is  not  desert ion«^  The 
most  of  the  treaties  expressly  apply  to  deserters  from  public 
as  well  as  from  merchant  vessels.  In  the  treaty  with  France 
of  June  24,  1822  (art.  vi.),  the  language  used  was  ^Wessels 
of  their  respective  nations. "  It  was  held  by  Mr.  Clay,  Sec- 
retary of  State,  that  it  covered  public  as  well  as  merchant 
vessels.^  On  May  4, 1826,  an  act  of  Congress  was  approved, 
"to  provide  for  the  apprehension  and  delivery  of  deserters 

of  any  magistrate  in  this  kingdom  with  the  personal  liberty  of  snch  a  deseirter, 
the  case  being  clearly  not  provided  for  by  the  extradition  treaty  between  the 
two  conntries. 

"Her  Majesty's  government  instructed,  therefore,  their  representative  at  Wash- 
ington to  ask  for  a  thing  which  the  United  States  government  was  legally  com- 
petent to  grant,  in  a  matter  not  falling  within  the  local  jnrisdietiou  of  any  court 
or  magistrate  of  the  United  States,  and  the  request  was  promptly  and  liberally 
acceded  to. 

"  I  am  directed,  further,  to  state  that  the  application  to  the  magistrate  at  Dover 
was  one  which  he  was  incompetent  by  law  to  grant ;  that  it  was  made  in  a  matter 
which  could  only  be  dealt  with  in  the  ordinary  course  of  the  law,  and  was  refuaed, 
not  for  any  want  of  comity  towards  the  government  of  the  United  States,  but  from 
mere  legal  necessity. 

'*  It  is  of  course  for  the  government  of  the  United  States  to  Judge  what  course 
is  most  suitable  to  their  dignity  and  honor,  but  her  Migesty's  government,  feeling 
what  their  conduct  would  be  in  similar  circumstances,  expect  that  when  the  dif- 
ference of  the  two  cases  is  explained,  the  government  of  the  United  States  will 
reconsider  their  decision  to  retract  the  promise  previonaly  givsn."  Dip.  Cor.  1866, 
part  2,  p.  79.    The  case  was  not  further  pursued. 

^  Prior  to  the  conclusion  of  the  treaty  with  the  German  Empire,  it  was  held 
that  the  provisions  of  the  treaty  between  the  United  States  and  Prussia,  of  1828, 
relating  to  desertera  ftx>m  ships-of-war  and  merchant  vessels,  applied  to  deserters 
from  public  vessels  sailing  under  the  flag  of  the  North  German  Uniim.  12  Op. 
468,  Evarts,  1868. 

s  App.  I.  part  8.  *  Coffin  v.  Jenkins,  8  Story,  108. 

*  The  Catawanteak,  2  Benedict,  189. 

*  Mr.  Clay  to  Mayor  of  Norfolk,  Nov.  7,  1825 ;  M8S.  Dom.  Let,  vol. 
p.  185. 
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nipa  iA  the  porta  of  the  United  State 
act  provided  that  upon  proper  application  of  a  consul  or  vice- 
consul,  "stating  that  the  person  therein  named  haa  deserted 
from  a  public  or  private  vessel  of  France,"  proceedings  for 
his  arrest  and  surrender  should  be  taken.  ^  The  last  treat; 
with  Prance  respecting  deserting  seamen,  of  1853,  expressly 
applies  to  cases  of  public  aa  well  as  of  merchant  vessels. 
The  act  of  1826  is  now  obsolete,  having  been  replaced  with 
other  legislation.  All  the  treaties  expressly  apply  to  de- 
serters from  public  as  well  as  merchant  vessels,  except  those 
with  Aiistria-Hungaiy,  Salvador,  and  Spain.  The  treaty 
with  Austria- Hungary  provides  that  tlie  consular  officers 
shall  have  power  to  cause  the  arrest  of  all  sailors  or  all  other 
persons  "belonging  to  crews  of  vessels  of  their  nation,"  &C. 
The  language  of  the  treaty  with  Salvador  is  substantially  th« 
same.  In  the  treaty  with  Spain  the  provision  is  as  foUowg; 
"Both  contracting  parties,  wishing  to  favor  their  mutual 
commerce,  by  affording  in  their  ports  every  necessary  assist- 
ance to  their  respective  merchant-vessels,  have  agreed  that 
the  sailors  who  shall  desert  fi-om  their  vessels  in  the  ports  of 
the  other,  shall  Ije  arrested  and  delivered  up,"  Ac. 

§411.  Law  in  United  Btates.  — On  March  2,  1829,  Con- 
gress passed  a  general  act  for  the  execution  in  the  United 
States  of  treaty  provisions  respecting  the  surrender  of  desert- 
ing seamen."  The  provisions  of  this  law  arc  ombodiod,  with 
amendments,  in  section  5280  of  the  Revised  Statutes. '    It  has 

>  4  Stat,  at  L.  160.  «  i  Stat,  at  L.  3SS. 

*  "Sect.  GS80.  On  application  of  a  codsuI  or  vi<«-coiiaiil  of  any  rarpigngovcm- 
ment  haviog  a  treaty  with  the  United  SCatct  ati])ulatini(  for  the  restomtion  at  wa- 
meo  deserting,  made  in  writing,  stating  that  the  person  Ibemn  mtmed  hae  dt-gcrted 
from  a  wsmI  of  any  snch  govemineiit,  wliilo  in  any  port  of  the  rniteil  Statu,  ind 
on  proof  by  the  exhibition  of  the  Tegiatcr  of  ths  yessfl,  shiji'd  roll,  or  other  offleud 
docnment,  that  the  person  named  belonged,  at  the  timo  of  deartion,  to  the  ciew 
of  such  Tesael,  it  shall  be  the  duty  of  any  ronrt,  judge,  eommiaHiouer  of  any  eir- 
cuit  court,  jaatice,  or  other  magifltmte,  having  com[ietpnt  powar,  to  i^mevramiit* 
to  caa»a  such  person  to  be  arrested  for  examination.  If,  on  exwniuation,  thefada 
stated  are  found  to  be  trae,  the  penwn  nrreated,  not  beiug  a  citixen  of  the  United 
Stale^  shall  be  delivered  up  to  the  consul  or  viee-consnl,  to  be  sent  back  to  the 
dominions  of  any  such  goTsmnient,  or,  on  the  rwiuest  anil  at  the  expense  of  the 
conanl  or  rice-consul,  shnll  be  detained  nntil  the  consul  or  rice-consnl  finds  an 
opportunity  to  send  him  bock  to  the  dominions  of  any  such  goveniinent.    No  per- 


DESEBTEB&  619 

been  advised,  in  reply  to  an  inquiry  of  the  Belgian  minister, 
that  these  provisions  do  not  authorize  the  prosecution  of  per- 
sons who  incite  seamen  to  desert,  or  who  clandestinely  har- 
bor them  after  their  desertion.^    It  was  held  that  under  the 

son  80  arrested  shall  be  detained  more  than  two  months  after  his  arrest ;  hut  at 
the  end  of  that  time  shall  be  set  at  liberty,  and  shall  not  be  again  molested  for  the 
same  cause.  If  any  such  deserter  shall  be  found  to  have  committed  any  crime  or 
offence,  his  surrender  may  be  delayed  until  the  tribunal  before  which  the  case  shall 
be  depending,  or  may  be  cognizable,  shall  have  pronounced  its  sentence,  and  such 
sentence  shall  have  been  carried  into  effect.'*    [See  §§  4079-4081]. 

On  October  28,  1876,  the  Swedish  and  Norwegian  legation  inquired,  pursuant 
to  instructions  from  that  government,  in  reference  to  the  case  of  a  Swede  who  had 
deserted  from  an  American  vessel  in  Stockholm,  whether  an  American  sailor,  who 
had  deserted  from  a  Swedish  vessel  in  the  United  States,  would  be  delivered  up 
under  the  treaty.  Mr.  Cadwalader,  Acting  Secretary,  on  October  25,  1875,  re- 
plied :  "  I  am  aware  of  no  provision  of  the  treaty  limiting  this  right  to  demand  the 
return  of  deserters,  to  any  particular  nationality."  On  November  4,  1875,  the 
American  minister  at  Stockholm  reported  that  the  Foreign  Office  had  given  direc> 
tions  for  the  return  of  the  Swede,  but  that  it  entertained  doubts  whether  it  should 
have  interfered  in  the  matter.  On  December  2, 1875,  Mr.  Fish,  in  an  instruction 
to  the  minister,  reiterated  the  opinion  expressed  in  Mr.  Gadwalader's  note.  On 
February  9, 1877,  the  United  States  minister  at  Stockholm  reported  that  there 
was  no  special  law  in  Sweden  and  Norway  for  the  execution  of  the  treaties  relating 
to  the  return  of  deserters,  the  practice  in  such  case  depending  upon  the  general 
criminal  laws. 

In  the  course  of  the  discussions  of  1875  no  reference  is  found  to  the  provisions 
of  section  5280  of  the  Bevised  Statutes,  it  seeming  to  be  assumed  on  the  part  of 
the  United  States  that  the  statute  was  not  to  be  construed  as  limiting  the  treaty. 

^  Mr.  Bayard,  Sec.  of  State,  to  Mr.  de  Bounder,  Belg.  Min.,  June  10, 1886  :  ^ 

"  In  further  reply  to  your  note  of  April  5  last,  asking  whether  there  are  laws 
of  the  United  States  which  authorize  the  prosecution  of  persons  who  incite  seamen 
to  desert  from  Belgian  vessels  in  the  ports  of  this  country,  and  who  clandestinely 
harbor  such  seamen  after  desertion,  I  have  the  honor  to  inform  you  that  I  have 
just  received  a  communication  from  the  Treasury  Department,  to  which  your  in« 
quiry  was  referred,  enclosing  a  copy  of  a  letter  from  the  United  States  shipping 
commissioner  at  New  York. 

"  From  this  letter,  a  copy  of  which  is  herewith  enclosed,  it  appears  that  there 
are  no  United  States  laws  punishing  those  engaged  in  aiding  or  abetting  desertion 
from  foreign  vessels  in  the  ports  of  this  country." 

[Enclosure.] 

Mr,  Reed  to  Mr.  Manning. 

Office  of  the  United  States  Siiifpiko  Commissioner, 

No.  187  Cherrt  Street, 

New  York  Cmr,  April  9, 188^ 
Sir,  —  I  have  to  acknowledge  the  receipt  of  yonr  letter  of  the  23d  instant,  in« 
closing  a  copy  of  a  communication  addressed  to  the  Secretary  of  State  by  the  Bel- 
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treaty  with  Spain  of  1819,  and  the  act  of  1829,  the  appre- 
hension and  delivery  of  a  seaman,  who  was  alleged  to  be  a 
deserter  from  a  Spanish  vessel,  was  a  judicial  duty,  and  that 
the  Department  of  State  could  not  revise  the  action  of  the 
judge.  It  was  also  advised  that  to  prove  the  fact  of  deser- 
tion, the  treaty  required  the  exhibition  of  the  ship's  roll,  with 
the  name  of  the  deserter  upon  it,  and  that  this  requirement 
was  not  met  by  the  mere  certificate  of  a  Spanish  consul.  ^  In 
this  case  there  was  no  exhibition  of  the  roll  or  of  any  corre- 
sponding document  containing  the  names  of  the  ship's  crew; 
the  consul  only  producing  an  extract  from  the  roll,  certified  by 
himself.^  On  April  17, 1852,  the  French  minister  complained 
that  two  deserters  from  a  French  ship,  who  were  arrested, 
at  the  instance  of  the  French  consul  at  San  Francisco,  by  a 
justice  of  the  peace,  were  afterwards  released.  Mr.  Webster 
replied,  April  28,  1852,  that,  had  the  consul  applied  to  the 
proper  authorities  of  the  United  States,  no  trouble  would 
probably  have  occurred.  It  has  been  held  that  the  proceed- 
ings need  not  be  carried  on  or  approved  by  the  United  States 
district  attorney.* 

§412.  Daties  of  ConsalB.  —  The  duties  of  consuls  of  the 
United  States  in  respect  to  reclaiming  deserters  from  Ameri- 
can vessels  in  foreign  ports  are  fully  discussed  in  the  Consu- 
lar Regulations.     It  has  been  held  that  consular  ofiicers  have 

gian  minister,  April  5,  1886,  wherein  he  ftsks  whether  the  Uwt  of  the  United 
States  anthorixe  the  proeecntion  of  persons' who  are  gnilty  of  compliol^  in  otaes 
of  desertion  from  Belgian  vessels  in  the  ports  of  the  United  States. 

Sections  4079,  4080,  4081,  and  53S0,  of  the  Revised  Statotes  prsMrihe  the 
method  of  proceeding  against  deserters  from  foreign  vessek  in  American  port8»  bat 
I  know  of  no  law  of  the  United  States  that  distinctly  authorizes  the  proseeotion 
of  the  accomplices  in  such  cases. 

Sections  4598  and  4599,  as  well  as  4601  and  4607,  of  the  Beviaed  Statotes^  do 
not  seem  to  authorize  such  prosecution,  in  view  of  the  limitatknis  establiahed  hj 
section  4612. 

Very  respectfully,  &c.. 

Jambs  C.  Beed, 

UhiUd  SUxUb  SMffimg  OcmmiMmn'. 
For.  Bel.,  1886,  p.  41. 

1  9  Op.  96»  Black,  1857. 

s  Mr.  Gasa,  Sec  of  State,  to  Mr.  TsMara,  Sept.  29, 1S57 ;  MSa  Kotes,  Spdn. 

s  9  Op.  246,  Black,  1858. 
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no  authority  to  demaitd  and  receive  from  the  master  of  a  vea- 
ael  the  money  and  effects  belonging  to  such  deserters.  ^ 

2.    Deserters  from  the  Army. 

§  413.  Not  Murendared  as  snoh.  —  Desertion  from  the  army 
is  not  treated  as  an  offence  for  which  extradition  can  be  de- 
manded, unless  under  an  express  conventional  obligation. 
Many  nations  which  are  most  liberal  in  granting  extradition, 
with  or  without  treaty,  uniformly  decline  to  recognize  such 
desertion  as  coming  within  the  purview  of  the  system.  Thus 
in  France  deserters  from  the  army  are  never  surrendered  to  a 
foreign  authority,  unless  they  are  claimed  as  other  fugitives, 
for  violations  of  the  ordinary  criminal  law  and  for  punish- 
ment thereunder.^  In  such  cases  the  offence  of  desertion  is 
not  to  be  taken  into  account  before  the  extradition,  and  is 
not  to  be  prosecuted  thereafter.  The  treaties  of  the  United 
StatQs  contain  no  provision  for  the  rendition  of  military 
deserters. 

§  414.  May  be  reoorerad  for  Ttaaty  Offencea.  —  On  the  Mexi- 
can border,  where  deserters  from  the  army  in  the  one  country 
frequently  seek  refuge  in  the  other,  it  is  believed  that  the 
local  extradition  agents  appointed  by  the  State  and  Territo^ 
rial  authorities  of  the  respective  countries  have  sometimes 
caused  the  delivery  of  deserters,  in  the  character  of  deserters.' 
Such  delivery  is  clearly  in  excess  of  authority.^  But,  where 
a  treaty  crime  is  charged,  the  deserter  is  delivered  up  there- 
for, without  regard  to  his  desertion.  An  illustration  of  the 
procedure  in  such  a  case  is  found  in  the  proceedings  taken  in 
1878  to  recover  two  persons,  a  sergeant  and  a  corporal  of  the 
24th  United  States  infantry,  named  Love  and  Jones,  who  de- 
serted and  fled  to  Mexico,  while  under  arrest  upon  charges, 

1  14  Op.  520,  Williams,  1875. 

*  Bomboy  &  Gilbrin,  TraiU,  &c,  p.  46. 

*  Some  coirespondenee  took  place  with  the  French  go^rnmeat  in  18S6  in  re- 
fereaoe  to  the  mirender  hy  Geaenl  Mejia,  under  the  authorization  of  the  Emperer 
Maximilian,  to  the  Confedemte  aathoritiea,  of  deeerten  from  the  Confederate 
army  who  had  been  found  in  Mexico.  Dip.  Cor.  1865,  part  8,  pp.  868,  871,  S86» 
899,408. 

*  Mr.  F.  W.  Seward,  Acting  Sec.,  to  Attoraey-Gen«nd,  Sept.  S2, 1377. 
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respectively,  of  assault  with  intent  to  commit  murder  and 
complicity  therein.  As  reported  by  Colonel  Sweitzer,  of  the 
8th  United  States  cavalry,  it  appears  that  upon  receiving  in- 
formation of  the  flight  of  the  criminals,  he  at  once  sent  word 
to  the  commanding  officer  at  Fort  Brown,  Texas,  to  request 
the  Mexican  authorities  at  Matamoras  to  cause  tiie  arrest  of 
the  deserters  for  the  crimes  above  mentioned,  with  a  view  to 
their  surrender  under  the  extradition  treaty.  At  the  same 
time  he  sent  two  non-commissioned  officers  to  identify  them, 
and  suggested  to  the  commanding  officer  at  Fort  Brown  to 
place  the  matter  in  charge  of  Lieutenant  Leggett,  who  knew 
the  fugitives  and  was  acquainted  at  Matamoras.  On  the  2d  of 
August,  1878,  Lieutenant  Leggett,  acting  under  the  personal 
instructions  of  the  commanding  officer  at  Fort  Brown,  took 
the  statements  of  the  two  non-commissioned  officers,  and  laid 
the  matter  before  the  United  States  consular  officer  at  Mata- 
moras. On  the  same  day  Lieutenant  Leggett,  with  the  con- 
sul, called  upon  the  judge  of  first  instance  at  that  place,  who 
was  also  a  commissioner  in  extradition,  and  filed  a  written 
demand  for  the  arrest  of  the  fugitives,  with  which  the  judge 
at  once  complied.  The  demand  for  extradition  in  such  a 
case,  under  the  practice  on  the  border,  often  proceeds  from 
a  local  commissioner  in  extradition  in  the  other  country. 
But  in  the  present  instance  the  judge  of  the  25th  judicial 
district  of  Texas  from  whom  the  demand  would  ordinarily 
have  proceeded  being  absent,  the  Mexican  judge  informed 
Lieutenant  Leggett  that  he  would  entertain  a  demand  for 
surrender  made  by  the  highest  military  authority  at  Fort 
Brown.  On  the  8d  of  August,  the  day  following  the  arrest, 
Lieutenant  Leggett  filed  in  the  court  of  first  instance  at 
Matamoras  a  written  demand  signed  by  the  commanding  offi- 
cer at  Fort  Brown,  and  accompanied  with  the  depositions  of 
two  witnesses  as  to  the  charges  preferred,  for  the  rendition 
and  delivery,  to  Lieutenant  Leggett  as  agent  of  the  United 
States,  of  the  bodies  of  Love  and  Jones  for  Hie  crime  of  mur- 
derous assault.  The  case  was  set  for  hearing  at  nine  o'clock 
A.H.  of  the  4th  of  August  At  that  hour  Lieutenant  Leggett 
attended,  and  received  iiie  order  of  the  court  for  the  delivery 
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to  him  of  the  fugitives  at  the  American  side  of  the  Bio 
Grande,  at  twelve  o'clock  M.  of  the  same  day.  Shortly  after 
that  hour  he  received  the  fugitives,  in  accordance  with  the 
order,  from  the  Chief  of  Police  of  Matamoras,  and  gave  a  re- 
ceipt for  them.^ 

1  Mr.  McCrary,  Sec.  of  War,  to  Mr.  Evarts,  Sept  21,  1878  ;  MSS.  Misc.  Let 
Mr.  Evarts,  Sec.  of  State,  to  Mr.  McOrary,  Sept  25,  1878.    MSS.  Dom.  Let 

A  case  of  siirreuder  of  matineers  of  the  Mexicaa  army,  under  exceptional  cir- 
comstancee,  occurred  in  1885-86.  In  January  of  that  year  a  number  of  Mexican 
soldiers  in  Lower  California  mutinied  and  killed  their  commanding  officer  and  his 
family.  They  then  fled  to  California,  where  they  had  an  encounter  with  a  detach- 
ment of  the  4th  United  States  cavalry,  in  which  four  of  the  Mexicans  were  killed 
and  twelve  captured,  who  were  confined  in  the  guard-house  at  Fort  Yuma.  On 
the  80th  of  January,  1885,  the  Mexican  minister  requested  the  detention  of  the 
prisoners,  until  documents  could  be  prepared  with  a  view  to  their  extradition. 
On  February  8,  Mr.  Frelinghuysen,  Secretary  of  State,  replied  that  the  Secretary 
of  War  had  been  requested  to  hold  the  mutineers  till  the  arrival  of  the  necessary 
documents.  Nothing  more  appejirs  in  regard  to  the  case  until  August  25,  1885, 
when  the  Mexican  minister  inquired  whether  the  United  States  was  ready  to  sur- 
render the  mutineers ;  if  so,  the  Mexican  government  would  take  the  necessary 
steps  to  receive  them.  Being  informed,  September  11,  1885,  that  they  would  be 
surrendered  as  soon  as  the  Mexican  government  made  known  its  wishes  in  the 
premises,  the  minister,  on  the  17th  of  the  same  month,  asked  that  they  be  delivered 
to  a  Mexican  agent  sent  to  receive  them.  An  order  was  issued  by  the  Secretary 
of  War  for  that  purpose.  On  the  2d  of  the  following  December,  however,  the 
Mexican  minister  requested  that  the  mutineers,  who  were  still*  held  at  Fort 
Tuma,  be  conducted  by  United  States  troops  to  Nogales,  Arizona,  there  to  be 
delivered  to  the  Mexican  authorities,  or  that  Mexican  troops  be  permitted  to  go 
to  Fort  Yuma  for  them.  On  the  18th  of  December,  the  Mexican  minister  was  in- 
formed that  the  former  course  would  be  pursued.  On  the  same  day  the  mutineers 
were  turned  over  by  Lieut.  Dean,  of  the  4th  cavalry,  to  the  mayor  of  Kogales,  in 
Mexico.    Of  this  the  Mexican  minister  was  oflicially  informed  on  January  26, 1886. 
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CHAPTER    XX. 

LAW  IN  CANADA. 

1.    Eztradition  without  Treaty. 

§  415.  Barly  Dootrine.  —  For  many  years  the  doctrine  pre- 
yailed  in  Canada  that  the  executive  was  empowered,  in  the 
absence  of  treaty  or  statute,  to  deliver  up  fugitives  from  the 
justice  of  foreign  countries.  From  the  operation  of  this  rule 
British  subjects  were  held  to  be  protected  by  the  habeas  ear- 
puA  acts ;  but  no  such  privilege  was  extended  to  the  citizens 
or  subjects  of  other  nations.  In  1827  one  Joseph  Fisher, 
alleged  to  be  a  Prussian,  was  arrested  in  Lower  Canada  on 
a  charge  of  larceny  in  the  State  of  Vermont  On  May  80, 
1827,  a  warrant  was  issued  by  the  Earl  of  Dalhousie,  gov- 
emor-in-chief  of  the  province  of  Lower  Canada,  addressed  to 
the  sheriff  of  the  district  of  Montreal,  commanding  him  to 
convey  Fisher  to  some  convenient  place  on  the  confines  of 
the  province  and  of  Vermont,  and  deliver  him  to  such  person 
as  might  be  authorized  by  the  laws  of  Vermont  to  receive 
him.  An  application  was  made  for  a  writ  of  habeas  carpuM^ 
which  was  allowed,  and  the  prisoner  was  brought  before  the 
court.  The  case  was  heard  before  Reid,  Ch.  J.,  who  refused 
the  discharge.     In  the  course  of  his  decision,  he  said :  — 

*^  This  right  of  surrender  is  founded  on  the  principle,  that  he 
who  has  caused  an  injury  is  bound  to  repair  it,  and  he  who  has 
infringed  the  laws  of  any  countiy  is  liable  to  the  punishment  in- 
flicted by  those  laws ;  if  we  screen  him  from  that  punishment,  we 
become  parties  to  his  crime,  —  we  excite  retaliation,  —  we  encour- 
age criminals  to  take  refuge  among  us.  We  do  that  as  a  nation^ 
which  as  individuals  it  would  be  dishonorable,  nay,  criminal  to  do. 
If,  on  the  contrary,  we  deliver  up  the  accused  to  the  offended 
nation,  we  only  fiilfil  our  part  of  the  social  compact,  which  directs 
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that  the  rights  of  nations  as  well  as  of  individuals  should  be  re- 
spected, and  a  gcx>d  understanding  maintained  between  them  ;  and 
this  is  the  more  requisite  among  neighboring  states,  on  account  of 
the  daily  communications  which  must  necessarily  subsist  between 
them." 

He  expressed  entire  approbation  of  the  principles  laid  down 
by  Chancellor  Kent  in  Washburn's  case.  It  was  objected 
that  the  offence  charged  was  not  of  sufficient  gravity  to  fall 
under  the  rule  laid  down.  But  the  chief  justice  replied  that 
the  right  of  surrender  being  established,  it  must  be  exer- 
cised as  good  policy  and  sound  discretion  should  require. 
It  was  objected  that  no  demand  had  been  made  by  the  Ameri- 
can government,  or  by  any  of  the  American  States,  for  the 
prisoner's  surrender.  The  chief  justice  said  that  the  court 
would  not  inquire  into  this,  which  was  a  question  for  the  ex- 
ecutive, upon  whose  warrant  the  prisoner  was  held.^ 

§  416.  Upper  Canadian  Act  of  1833.  —  In  1883  application 
was  made  by  Governor  Marcy,  of  New  York,  to  Lord  Aylmer, 
the  governor  of  Lower  Canada,  for  the  extradition  of  one 
Figsby  and  three  other  persons,  residents  of  that  province, 
who  had  crossed  over  to  Champlain,  in  the  State  of  New 
York,  and  there  murdered  a  young  woman.  Lord  Aylmer 
refused  the  application  on  the  groimd  that  the  fugitives,  be- 
ing British  subjects,  were  not  liable  to  be  surrendered  in 
view  of  the  habeas  corpus  act.^  In  the  same  year,  1833,  the 
province  of  Upper  Canada  passed  an  act  which  expressly  em- 
powered the  executive  — 

^'  to  deliver  up  to  justice  any  person  who  may  have  fled  to  this 
province,  or  who  shall  seek  refuge  therein,  being  charged  with 
murder,  forgery,  larceny,  or  other  crime,  committed  without  the 
jurisdiction  of  this  province  which  crimes  if  committed  within  this 
province  would  by  the  laws  thereof  be  punishable  bj'  death,  cor- 
poral punishment,  by  pillory,  or  whipping,  or  by  confinement  at 
hard  labor,  to  the  end  that  such  person  may  be  transported  out  of 

1  Caae  of  Joneph  Fisher,  1  Stnart's  L.  C.  Rep.  245. 

*  Clarke  on  Ex.,  8d  ed.,  p.  89  ;  Holmes  v.  Jenison,  14  Pet  540  ;  Mr.  Wood- 
ward, Dis.  Attorney  of  Clinton  Co.,  N.  Y.,  to  Mr.  Forsyth,  Sec.  of  SUte,  Feb.  9, 
1837 ;  MSS.  Misc.  Let. 
VOL.  I.  —  40 
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this  province  to  the  place  where  anch  crime  sball  have  been  charged 
to  have  been  Gommitted." 

It  TaB  further  provided  that  the  evidence  on  which  the  sur- 
render should  be  granted  should  be  such  as  to  warrant  arrest 
and  commitment  for  trial  in  Upper  Canada,  if  the  ofFence 
had  there  been  committed;  tiiat  the  judges  and  justices  of 
the  peace  of  the  (H-ovince  should  have  power  to  arrest  and 
commit  such  persons  until  apfilication  sbiMild  be  made  to  . 
the  executive ;  also  that  the  act  should  not  be  construed  to 
make  it  incumbent  npon  the  governor  and  council  to  deliver 
up  any  person  charged,  if  for  any  reason  they  should  deem 
it  inexpedient  so  to  do,  ot  to  {»:event  the  dischai^  of 
any  person  upon  haieat  corpua  wh(^  having  been  committed 
nnder  the  act,  should  be  detained  in  custody  beyond  the 
time  reasonably  required  under  the  circumstances  oS  the 
case  for  carrying  the  provisions  of  the  act  into  effect' 
This  act  was  reprinted  in  the  Revised  Statutes  of  Upper 
Canada  of  1843,  and  was  embodied  in  a  revised  form,  as 
chapter  96,  in  the  Consolidated  Statutes  of  Upper  Canada, 
1859.  It  was  repealed  by  an  act  of  the  province  of  Canada 
of  May  19,  1860." 

§  417.  Later  viswB.  —  Prior  to  the  conclusion  of  the  treaty 
between  the  United  States  and  Great  Britain  of  1842,  doubt* 
arose  on  the  part  of  the  Imperial  government  as  to  whether 
the  power  of  extradition  could  properly  be  exercised  by  the 
colonial  authorities  without  the  sanction  of  that  government, 
and  early  in  1842,  Sir  Charles  Bagot,  governor  general  of 
British  North  America,  refused  to  surrender  one  James  Gal- 
lagher, charged  with  grand  larceny  in  the  State  of  New  York, 
on  the  ground  that  he  had  received  instructions  from  the  Im- 
perial government  not  to  surrender  fugitives  without  special 
permission.^  The  treaty  was  concluded  August  9,  1842,  and 
it  was  Bubsequcntly  held  by  the  Canadian  courts  that  the  act 
of  1833  was  superseded  in  respect  to  the  United  States  by 

»  StatuteaofUpperCnnfldn,  2dseM.  llnnd  12  Pari,,  2-fl  Wm.  IV.,  1831-1837. 
»  8t4itute>  of  the  Provioco  of  Cnnsda,  23  Vic,  1860,  p.  fli. 
■  Gnv.  Sevaid  to  the  Presidpnc,  Jane  1, 1842  ;  MSS,  Mihc  Let.     Sea  remarks 
of  Lord  Stanley,  House  ot  Commons,  Hansard,  Jtily  IS,  1812. 
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the  treaty,  but  remained  in  force  with  respect  to  other  coun- 
tries.^ Consequently,  since  the  treaty  of  1842,  surrender  of 
fugitives  from  the  United  States  has  been  refused  by  the 
Canadian  government,  when  the  offence  charged  was  not 
included  in  that  instrument^  By  an  act,  however,  of  the 
Parliament  of  Canada  of  May  2,  1889,*  which  awaits  procla- 
mation before  coming  into  force,  provision  is  made  for  the 
surrender,  at  the  discretion  of  the  government  of  the  Domin- 
ion, of  fugitives  charged  with  various  offences  in  foreign 
countries.  This  act  breathes  the  spirit  of  the  declaration  of 
Mr.  Justice  Osier,  In  re  Parker,*  who,  referring  to  extradi- 
tion between  Canada  and  the  United  States,  said :  ^'  For  my- 
self, I  shall  be  glad  to  see  the  day  when  'free  trade'  in 
criminals  shall  exist.  "^ 

2.    Legislation. 

§  418.  Prior  to  1867.  —  The  history  of  the  statutory  law 
in  Canada  is  somewhat  complicated  owing  to  the  questions 
that  have  been  created  by  Imperial  legislation.  It  was  held 
that  the  treaty  of  1842  had  immediate  operation  in  Upper 
Canada  by  virtue  of  the  act  of  1888  above  noticed.®  But  in 
1843  the  Imperial  Parliament  passed  an  act  ^  to  execute  the 
treaty,  which  superseded  the  colonial  legislation.  By  the 
6th  section,  however,  of  the  Imperial  act^  provision  wag 
made  for  its  suspension  by  order  in  council,  in  the  event  of 
the  adoption  of  appropriate  local  legislation.  The  Imperial 
act  was  found  impossible  of  execution  in  Canada,  especially 
in  respect  to  the  requirement  of  tiie  authority  of  the  execu- 

1  Reg.  V.  Tnbboe,  1  P.  R.  98. 

*  In  re  Laurence  Beebe,  8  U.  C.  Pr.  Rep.  278. 

•  52  Vic.  c.  86.  *  9  P.  R.  882,  885. 

*  The  Nation,  vol.  xlviii.  p«  215.  See  also  remarks  of  Canadian  judges,  Reg. 
V.  Morton,  19  U.  C.  G.  P.  10.  The  order  in  council  proclaiming  the  extradition 
treaty  between  the  United  States  and  Great  Britain  of  July  12, 1889,  published  in  the 
London  Gazette  of  March  25,  1890,  appeared  in  the  Canada  Gazette  of  June  14, 
1890.  18  Leg.  K.  (Canadian)  198.  A  Canadian  return  of  oases  of  extradition 
of  prisoners  under  the  treaty  of  1842  is  printed  iti  the  British  Parliamentary 
Papers,  and  also  in  Sessional  Papers,  Canada,  vol.  x.  No.  8,  1877;  Sessionid 
Paper,  No.  17. 

•  Supra,  §  416.  t  g  &  7  vic.  ch.  76. 
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tive  for  the  arrest  and  detention  of  a  fugitive.*  The  great 
extent  of  the  Canadian  territory  and  the  absence  of  means  of 
communication  rendered  this  requirement  impracticable ;  and 
accordingly  the  province  of  Canada  in  1849  enacted  a  stat- 
ute,^ to  become  effective  on  a  day  to  be  appointed  by  the  gov- 
ernor in  a  proclamation  promulgating  an  order  of  the  Queen 
in  Council  suspending  the  operation  of  the  Imperial  act 
Such  an  order  was  made  March  28,  1850;  and  it  was  duly 
proclaimed  by  the  governor  in  the  following  May.  In  the 
consolidation  of  the  laws  of  Canada,  the  act  of  1849  was 
placed  in  the  schedule  of  repealed  statutes,  but  it  was  imme- 
diately re-enacted  ad  chapter  89  of  the  Consolidated  Statutes 
of  Canada.  By  an  act  of  the  provincial  legislature  of  May  18, 
1861,^  several  clauses  of  chapter  89  were  repealed,  and  re- 
placed with  other  provisions,  chiefly  as  to  the  judicial  offi- 
cers who  were  empowered  to  act  in  extradition  cases.  This 
act  was  sanctioned  by  the  Queen  in  Council,  October  11, 
1861.  To  remove  doubts  created  by  the  amendatory  clauses 
of  the  act  of  1861,  an  order  was  made  by  the  Queen  in 
Council,  February  4,  1865,  declaring  the  operation  of  the 
Imperial  act  suspended  in  Canada  so  long  as  the  provincial 
acts  should  remain  in  force.*  Such  was  the  law  in  the  prov- 
ince of  Canada,  when  that  province,  Nova  Scotia,  and  New 
Brunswick  were  united  as  the  Dominion  of  Canada,  by  the 
British  North  America  Act  of  1867. 

§  419.  From  1868  to  1882.  —  At  the  first  session  of  the 
Dominion  Parliament  in  1868,  an  act  was  passed,^  May  22, 
1868,  which  substantially  re-enacted  chapter  89  of  the  Con- 
solidated Statutes  of  Canada,  as  amended  by  the  act  of  1861,* 
both  of  which  were  repealed  by  section  7  of  the  Dominion 
act.  This  act  received  the  assent  of  her  Majesty  in  Council, 
June  19,  1868,  and  was  proclaimed  on  the  8th  of  the  foUow- 

1  Can.  Sess.  Papers,  No.  13 ;  40  Vic.  1877,  vol.  x.  No.  7. 

«  12  Vic.  ch.  19.  •  24  Vie.  ch.  6. 

«  It  was  held  in  Reg.  v.  Yonng,  9  L.  C.  Jnr.  29  (.Tad.  7,  1865),  that  ch.  89  as 
amended  by  the  act  of  1861  did  not  reTive  the  Imp.  act  of  6  &  7  Vic  ch.  76,  and 
that  a  warrant  for  the  arrest  of  a  fugitive  from  justice  from  the  United  States 
might  be  issned  without  the  previous  warrant  of  the  governor. 

»  81  Vic  ch.  94.  •  24  Vic  ch.  6. 
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ing  August  On  the  same  day  the  assent  of  her  Majesty  was 
given,  an  order  in  council  was  made  suspending  the  Imperial 
acts  in  Canada  during  the  continuance  in  force  of  the  Domin- 
ion statute.  This  statute  was  amended  as  to  the  classes  of 
magistrates  authorized  to  act  under  it  by  the  Dominion  act 
of  May  12,  1870.  On  August  9  in  the  same  year  was  passed 
the  Imperial  act  known  as  "The  Extradition  Act,  1870.'*^ 
By  section  27  of  this  act  the  Imperial  acts  6  and  7  Vic. 
ch.  76,  and  8  and  9  Vic.  ch.  120,  were  repealed.  At  the 
same  time  that  section  declared  that  the  act  of  1870,  with 
the  exception  of  anything  contained  in  it  which  was  incon- 
sistent with  the  treaties  referred  to  in  the  acts  repealed, 
among  which  was  the  treaty  with  the  United  States,  should 
apply  in  the  case  of  the  foreign  states  with  which  such  treaties 
were  made,  in  the  same  manner  as  if  an  order  in  council  re- 
ferring to  such  treaties  had  been  made,  and  as  if  such  order 
had  directed  that  every  law  and  ordinance  which  was  in  force 
in  any  British  possession  with  respect  to  such  treaties,  should 
have  effect  as  part  of  the  act.  By  the  18i:h  section  of  the  act 
it  was  provided  that  if  by  any  law  or  ordinance  made  before 
or  after  the  passing  of  the  act  by  the  legislature  of  any  Brit- 
ish possession,  provision  was  made  for  carrying  into  effect 
within  such  possession  the  surrender  of  fugitive  criminals, 
her  Majesty  might  by  order  in  council,  applying  the  act  in 
the  case  of  any  foreign  state,  suspend  the  operation  of  the  act 
in  whole  or  in  part  within  such  possession,  so  far  as  it  re- 
lated to  such  foreign  state,  so  long  as  such  law  or  ordinance 
or  any  part  thereof  should  have  effect  in  such  possession, 
with  or  without  modification,  as  if  such  law  or  ordinance 
were  a  part  of  the  act  On  August  5,  1873,  was  passed  the 
Imperial  act  36  and  37  Vic.  ch.  60,  amending  the  act  of 
1870.  Previously  in  the  same  year,  May  23,  1873,  the  Par- 
liament of  Canada  passed  a  bill  ^  to  make  further  provision 
respecting  the  extradition  of  criminals.  This  act  never 
came  into  effect  and  never  was  printed,  although  it  was  in 
terms  repealed  by  40  Vic.  ch.  25.  The  result  of  the  Impe- 
rial legislation  was  to  throw  the  law  in  Canada  into  great  con- 

1  88  &  84  Vic.  ch.  52.  «  86  Vic.  ch.  127. 
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fusion.  It  was  held  in  Ex  parte  Worms,  ^  that  the  Imperial 
act  of  1870  was  in  force  in  Canada  in  respect  to  the  admis- 
sion of  evidence.^  But,  taking  the  provisions  of  sections  18 
and  27,  above  cited,  together,  it  seemed  necessary  at  every 
step  to  decide  what  part  of  the  Canadian  statutes  was  not  in* 
consistent  with  so  much  of  the  Imperial  act  of  1870  as  was 
not  inconsistent  with  the  treaty.  Several  unsuccessful  at- 
tempts were  made  to  adopt  independent  legislation  in  Can- 
ada, but  no  bill  was  passed  until  April  28,  1877,  when  a 
statute*  was  enacted.  This  act,  however,  did  not  immedi- 
ately come  into  force  owing  to  the  operaticm  of  the  Imperial 
legislation  not  having  been  suspended  in  Canada.* 

§  420.  Present  iiegieiation.  —  On  May  17,  1882,  the  Domin- 
ion Parliament  passed  a  further  act,*  entitled  "An  Act  to 
amend  the  Extradition  Act  of  1877."  On  December  28, 
1882,  an  order  was  made  by  her  Majesty  in  Council,  reciting 
Ihese  two  acts,  and  suspending  the  operation  of  the  Imperial 
legislation  in  Canada  so  long  as  they  should  continue  in 
force.®  The  acts  of  1877  and  1882  have  since  been  consoli- 
dated as  chapter  142  of  the  Revised  Statutes  of  Canada,  1886. 

§  421.    Inter-Provinoial   Renditioii.  —  By  chapter  143  of  the 

Revised  Statutes,  provision  is  made  for  the  recovery  from  the 
Dominion  of  fugitive  offenders  from  other  parts  of  her  Ma- 
jesty's dominions.     As  between  the  various  provinces  of  Can- 

1  22  L.  C.  Jur.  109. 

3  See  alao  Re  Phipps,  8  Ont  App.  Rep.  77. 

»  40  Vic.  ch.  25. 

^  Inre  Williama,  7  U.  C.  P.  B.  275,  holding  on  the  ground  ahove  stated  that 
a  warrant  of  coroinitnient  issued  under  the  act  of  April  28,  1877,  was  void. 

»  45  Vic.  ch.  21. 

*  Can.  Sess.  Papers,  vol.  xvi.  No.  11,  1883.  The  act  of  1877  repealed  the  prior 
colonial  legislation,  namely,  31  Vic.  ch.  94;  33  Vic.  ch.  25;  86  Vic.  ch.  127.  In 
Ek  parte  Phelan,  it  was  held  hy  Cross,  J.,  of  the  Court  of  Queen's  Bench,  at 
chambers  at  Montreal,  July  14,  188S,  that  since  the  Imperial  order  in  council  of 
December  28,  1882,  published  in  the  Canada  Gazette  of  March  3, 1883,  the  opera- 
tion of  the  Imperial  extradition  act  of  1870  had  been  suspended  in  Canada  as  to 
the  extradition  of  fugitive  offendere  from  the  United  States,  and  that  the  DoRiiB- 
ion  act,  40  Victoria,  chapti^r  25,  applied  to  the  extent  of  the  extradition  treaty 
with  the  United  States.  He  accordingly  held  a  certificate  of  commitment  made 
in  accordance  with  the  form  prescribed  in  the  latter  act  to  be  good.  6  Leg.  N« 
(Canadian)  260. 


LAW  IN  CANADA.  681 

ada,  a  liberal  STstem  of  recovering  fugitives  has  long  existed. 
As  early  as  May  7,  1796,  the  legislature  of  Lower  Canada 
made  provision  for  the  rendition  of  ^'  felons  and  other  male- 
factors," escaping  into  that  province  from  Upper  Canada  and 
New  Brunswick*  This  act  provided  that  if  any  person  or 
persons  against  whom  a  warrant  should  be  issued  by  the 
chief  justice  or  any  other  justice  of  the  court  of  King's 
Bench,  or  any  justice  of  the  peace  acting  in  either  of  his 
Majesty's  provinces  of  Upper  Canada  or  New  Brunswick  re- 
spectively, for  any  crime  or  offence  against  the  laws  of 
either  of  the  said  provinces,  should  escape,  come  into,  reside 
or  be  in  any  part  of  Lower  Canada,  it  should  be  lawful  for 
any  justice  of  the  peace  of  the  district,  county,  city,  or  place, 
where  such  person  or  persons  should  escape,  come  into,  re- 
side, or  be,  to  endorse  his  name  on  the  said  warrant,  due  proof 
being  first  made  of  the  handwriting  of  the  magistrate  issuing 
the  same,  which  warrant  so  endorsed  should  be  a  sufficient 
authority  to  the  person  or  persons  bringing  such  warrant, 
and  to  all  persons  to  whom  such  warrant  was  originally  di- 
rected, and  also  to  all  constables  of  the  district,  county,  city, 
or  place,  where  such  warrant  should  be  so  endorsed,  to  exe- 
cute the  same  by  apprehending  the  person  or  persons  against 
whom  such  warrant  was  granted,  and  to  convey  him,  her,  or 
them  into  the  province  from  which  such  warrant  originally 
was  issued,  and  before  one  of  the  justices  of  the  peace  acting 
within  the  said  province,  to  be  there  dealt  with  according  to 
law.^  On  July  3,  1797,  a  similar  act  was  passed  by  the 
legislature  of  Upper  Canada  with  respect  to  fugitives  from 
any  of  the  British  provinces  in  North  America.  This  act^ 
however,  contained  an  additional  provision  to  the  effect  that 
before  the  warrant  should  be  endorsed  as  aforesaid,  the  per- 
son applying  for  such  endorsement  should  enter  into  a  recog- 
nizance for  the  sum  of  not  less  than  fifty  pounds,  lawful 
money  of  the  province,  to  secure  the  expenses  of  the  appre- 
hension of  the  offender,  and  also  to  bring  or  cause  him  to  be 
brought  to  trial.  ^     The  act  of  Lower  Canada  of  1796  was 

^  Statutes  of  Tjower  Canada,  36  Geo.  III.  A.  D.  1796,  ch.  12. 
s  Statutes  of  Upper  Canada,  37  Geo.  III.  A.  D.  1797,  eh.  16. 
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re-enacted  in  respect  to  New  Brunswick  in  the  Consolidated 
Statutes  for  Lower  Canada,  1860,  chapter  105.  On  April  9, 
1860,  the  legislature  of  New  Brunswick  adopted  an  act  in 
respect  to  fugitive  offenders  from  any  of  the  British  provinces 
in  North  America  similar  in  its  provisions  to  the  act  last 
cited.  ^  On  May  12,  1860,  an  act  similar  in  scope  to  the  act 
of  New  Brunswick  was  passed  by  the  legislature  of  Nova 
Scotia.*  By  an  act  of  the  legislature  of  Nova  Scotia  of 
March  28,  1850,  provision  was  made  to  prevent  the  introduc- 
tion of  convicted  felons  into  the  province.  This  act  made  it 
unlawful,  and  subject  to  a  penalty  of  ten  pounds  for  every 
such  offence,  for  the  master  of  a  vessel  or  other  person 
knowingly  to  land  upon  the  shores  of  the  province  or  other- 
wise to  convey  or  introduce  thereinto  any  person  who  had 
been  convicted  of  felony  in  any  other  country,  imless  such 
convicted  felon  had  suffered  the  full  punishment  prescribed 
for  his  offence  by  the  laws  of  the  country  or  place  where  he 
had  been  convicted,  or  unless  he  had  been  duly  pardoned  or 
otherwise  lawfully  discharged  from  the  endurance  of  such 
punishment.^ 

8.    Trial  for  other  than  Extradition  Crime, 

§  422.  Fugitive  may  be  bo  tried.  —  In  the  Winslow  contro- 
versy in  1876  Canada  accepted  the  views  of  the  United 
States,  and  through  Mr.  Blake,  then  Minister  of  Justice, 
urged  the  abandonment  by  the  Imperial  government  of  the 
position  that  a  person  surrendered  for  one  offence  could  not 
lawfully  be  tried  for  another.*    The  position  of  the  Canadian 

^  Acts  of  the  GexL  Assembly  of  H.  M.  Province  of  N.  B.,  March  &  April, 
1860,  eh.  35. 

s  Statutes  of  Nova  Scotia,  28  Vic.  1860,  ch.  10.  This  act  waa  cmibodied 
without  change  of  phraseology,  in  section  94,  chapter  171,  of  the  Revised  Statutes 
of  Nova  Scotia.  In  the  R.  S.  of  Nova  Scotia,  fourth  series,  1873,  this  section, 
with  certain  others  of  chapter  171,  hi  found  in  Appendix  B,  which  is  entitled 
"  Unrepealed  legislation  of  the  Province  of  Nova  Scotia,  upon  matters  wholly  or 
partially  within  the  Jurisdiction  of  the  Parliament  of  Canada,  or  of  doubtful 
Jurisdiction."  It  is  also  found  under  the  same  caption  in  Appendix  A,  part  II., 
Revised  Statutes  of  Nova  Scotia,  fifth  series,  1884. 

*  Acts  of  Gen.  Assem.  of  N.  S.,  13  Vic  1850,  ch.  22. 

«  Sess.  Papers,  Canada,  yoL  x.  No.  7,  1877 ;  Paper  No.  18,  pp.  22-25. 
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goyemment  at  that  time  is  in  accordance  with  the  doctrine 
before  and  since  enforced  by  the  Canadian  courts.  In  the 
case  of  Van  Aemam,  surrendered  by  the  United  States  in 
1854,  on  a  charge  of  forgery,  it  was  laid  down  by  Chief  Jus- 
tice Macaulay,  of  Upper  Canada,  that  the  prisoner  was  liable 
to  be  prosecuted  for  any  offence  which  the  facts  on  which  he 
was  surrendered  might  support*  In  1866  one  Paxton,  sur- 
rendered by  the  United  States  for  forgery,  was  tried  and  con- 
victed on  a  charge  of  uttering  forged  paper,  in  spite  of  his 
protests  that  he  was  not  liable  to  be  tried  on  any  charge 
other  than  that  on  which  he  was  surrendered.  ^  The  same 
view  was  taken  by  Mr.  Justice  Ramsay,  of  the  court  of 
Queen's  Bench  at  Montreal,  in  1874,  in  the  case  of  Bosen- 
baum,  whose  surrender  was  demanded  by  the  United  States 
on  a  charge  of  arson  in  the  State  of  New  York.  While  the 
evidence  in  support  of  the  charge  was  being  heard,  a  witness 
was  asked  whether  there  was  any  provision  in  the  laws  of  the 
United  States  or  of  the  State  of  New  York  prohibiting  the 
trial  of  an  extradited  person  for  any  offence  other  than  that 
for  which  he  was  surrendered.  Mr.  Justice  Ramsay  held  the 
question  to  be  irrelevant.  He  took  the  ground  that,  while 
the  Imperial  act  of  1870  applied  to  Canada,  the  provisions 
against  the  surrender  of  a  person  without  a  guarantee  that  he 
should  not  be  tried  for  any  but  the  extradition  crime  were 
inconsistent  with  the  treaty  of  1842,  and  hence,  imder  sec- 
tion 27  of  the  act,  not  in  force  quoad  applications  under  that 
treaty.*  In  1885  the  question  came  before  the  supreme  court 
of  New  Brimswick  in  the  case  of  one  WaddelL*  The  facts  in 
the  case  are  that  the  prisoner,  while  under  commitment  in 
New  Brimswick  on  a  charge  of  arson,  escaped  from  prison 
and  fled  to  the  United  States.  Demand  having  been  made 
upon  the  government  of  the  United  States  for  his  extradi- 
tion for  the  crime  charged,  he  was  surrendered  therefor, 
tried,  and  convicted.     While  under  sentence  for  that  crime, 

1  Keg.  V,  Van  Aernara,  4  U.  C.  C.  P.  288. 

s  Reg.  r.  Paxton,  10  L.  C.  Jur.  212 ;  Clarke  on  Ex.,  8d  ed.,  p.  111. 

'  In  re  Bosenbanm,  18  L.  C.  Jar.  200. 

«  Beg.  V,  WaddeU,  25  N.  B.  Bep.  98. 
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he  was  indicted  for  the  prison  breach  committed  in  making 
his  escape  to  the  United  States.  He  pleaded  guilty  to  this 
indictment,  reserving  the  question  whether,  having  been  snr« 
rendered  under  the  treaty  of  1842,  to  be  tried  for  the  crime 
of  arson,  he  could  be  tried  for  any  other  offence  committed 
prior  to  his  surrender  without  having  had  an  opportunity  to 
return  to  the  surrendering  state.  The  case  was  heard  by  the 
supreme  court  of  New  Brunswick  as  a  Grown  Case  reserved. 

Allen,  C.  J.,  held  that  as  there  w&s  nothing  in  the  treaty 
that  prohibited  such  trial,  it  was  not  ^'  in  contravention  "  of 
the  arrangement  imder  which  the  prisoner  was  surrendered, 
and  consequently  not  forbidden  by  section  23  of  the  Cana- 
dian Extradition  Act  of  1877.  He  distinguished  that  section 
from  section  19  of  the  British  Act  of  1870,  in  which  the 
words  ^  in  contravention  of  any  terms  of  the  arrangement " 
do  not  occur.  He  also  held  that  the  words  in  the  warrant  of 
surrender  "  to  be  tried  for  the  crime  of  which  he  is  so  ac- 
cused "  could  not  be  treated  as  ^^an  arrangement,"  within  the 
meaning  of  the  Canadian  act  ^It  is,"  he  said,  '^the  act  of 
one  of  the  parties  only,  and  cannot  alter  the  meaning  of  the 
treaty. "  He  also  cited  the  position  of  the  United  States  in 
the  Winslow  case.*  Fraser  and  Tuck,  JJ.,  concurred. 
Wetmope,  Palmer,  and  King,  JJ.,  held  that  the  second  trial 
was  in  contravention  both  of  the  treaty  and  of  the  under- 
standing or  arrangement  under  which  the  prisoner  was  sur- 
rendered. The  court  being  equally  divided,  there  was  no 
judgment  either  affirming  or  reversing  the  conviction,  which 
consequently  stood. 

§  423.  Case  of  Canningham. — In  March,  1885,  a  similar 
question  was  presented  to  the  supreme  court  of  Canada,  bat 
not  actually  decided,  in  the  case  of  one  Cunningham,  surren- 
dered to  Nova  Scotia  from  the  United  States  in  1884  on  a 
charge  of  forgery.'    He  was  indicted  at  the  October  term, 

1  In  13  Alb.  L.  J.  875,  May  27,  1876,  there  is  a  rererence  to  an  article  by 
Dr.  Woolsey  in  the  *'  Independent "  on  extradition,  in  which  he  sustains  the 
position  of  Mr.  Fish  in  the  Winslow  case,  and  charactemes  the  English  contention, 
as  "  indefensible  and  a  breach  of  treaty  engagements."  The  Law  JoarBal  criticiBea 
and  dissents  from  Dr.  WoolHey*s  views. 

*  Queen  v,  Cnnningham,  Gassells*  Dig.  Supreme  Courts  Dec,  1875-1886,  p.  107. 
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1884,  of  the  supreme  court  of  Nova  Scotia,  at  Halifax,  and 
tried  before  Macdonald,  C.  J.,  on  an  indictment  containing 
tiiree  counts,  the  first  (^  which  charged  the  uttering  of  a 
forged  "check  or  order"  for  the  payment  of  money.  The 
second  count  charged  the  forgery  of  an  endorsement  upon  a 
certain  order,  which  was  the  "  check  or  order  "  referred  to  in 
the  first  coimt.  The  third  count  charged  the  uttering  of  the 
order  upon  which  the  endorsement  was  thus  forged,  the 
charge  being  the  uttering  of  a  "  forged  order  '*  for  the  pay- 
ment of  money.  Counsel  for  the  prisoner,  before  the  jury 
were  sworn,  pleaded  to  the  jurisdiction  of  the  court,  on  the 
ground  that  the  indictment  charged  an  offence  or  offences 
different  from  that  for  which  the  prisoner  was  extradited. 
To  this  plea  the  attorney-general  demurred.  The  demurrer 
was  sustained  and  the  trial  proceeded.  The  prisoner  was 
convicted  on  the  first  and  third  counts,  and  acquitted  on  the 
second.  At  the  close  of  the  trial  the  chief  justice,  upon  the 
application  of  the  prisoner's  counsel,  reserved  for  the  opinion 
of  the  judges  of  the  supreme  court  of  Nova  Scotia  the  follow- 
ing questions:  1.  Whether  the  prisoner  was  indicted  and 
tried  for  another  and  different  offence,  or  other  and  different 
offences,  than  that  for  which  he  was  extradited  at  the  in- 
stance of  ihe  government  of  Canada;  and  if  so,  whether  the 
court  had  jurisdiction  to  try  and  convict  him  for  such  offence 
or  offences.  2.  Whether  the  evidence  on  the  part  oi  the 
Crown  was  sufiicient  to  sustain  a  conviction  on  the  first  and 
third  counts  or  on  either  of  them.  Rigby,  J.,  delivering  the 
opinion  of  the  court,  Smith  and  Thompson,  JJ.,  concurring, 
held  that,  as  the  instrument  was  described  in  the  first  count 
as  a  check,  the  forgery  of  which  would  not  be  supported  by 
proof  of  the  forgery  of  an  endorsement,  the  conviction  on 
that  count  could  not  be  sustained.  In  regard  to  the  third 
count  it  was  held  that  while,  before  the  endorsement  of  the 
check,  it  was  an  order  for  the  payment  of  the  sum  to  a  cer- 
tain person  and  to  him  only,  yet  by  endorsement  it  became 
an  order  for  the  payment  of  such  sum  to  whoever  should  pre- 
sent it ;  and  that,  as  the  evid^ice  was  sufficient  to  justify  the 
jury  in  concluding  that  the  order  was  uttered  by  the  pris- 
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oner,  knowing  that  the  endorsement  was  forged,  tiie  verdict 
on  the  third  count  should  be  sustained.  As  to  the  first 
question,  touching  the  matter  of  extradition,  it  was  held  that 
as  it  was  raised  at  the  trial  by  demurrer  and  was  decided 
by  the  presiding  judge  against  the  prisoner,  it  could  not  be 
raised  on  a  question  reserved.  Weatherbe,  J.,  Macdonald, 
G.  J.,  concurring,  contended  that  the  forging  of  the  en- 
dorsement was  not  the  forging  of  the  order,  and  took 
the  view  that  the  prisoner  should  be  discharged.  All  the 
judges  were  agreed  that  the  conviction  on  the  first  count 
could  not  be  sustained,  and  that  the  question  raised  on  de- 
murrer was  not  properly  before  the  court  An  appeal  from 
the  judgment  of  the  supreme  court  of  Nova  Scotia  was  taken 
to  the  supreme  court  of  Canada.  Foumier,  Henry,  and  Tas- 
chereau,  JJ.,  held  that  the  evidence  of  the  uttering  of  a 
forged  endorsement  of  an  order  was  insufficient  to  sustain  a 
conviction  on  a  count  in  an  indictment  charging  the  uttering 
of  a  forged  order.  They  therefore  held  that  upon  the  second 
question  reserved  the  judgment  of  the  court  below  should  be 
reversed  and  the  prisoner  discharged.  They  said  nothing  as 
to  the  question  raised  on  the  demurrer.  Ritchie,  C.  J.,  is 
stated  to  have  dissented.  But  all  he  is  reported  to  have  said 
is  that  the  question  raised  by  the  demurrer  was  not  properly 
before  the  court  of  appeal,  the  court  below  having  been  unani- 
mous with  respect  to  it  Strong,  J.,  also  reported  as  dis- 
senting, said  that  the  court  below  rightly  held  that  the 
question  raised  by  the  demurrer  was  not  properly  before  that 
court,  the  chief  justice  having  given  judgment  on  the  demur- 
rer overruling  it  at  the  trial.  "  Moreover, "  he  said,  "  there 
was  nothing  in  the  law  under  which  the  prisoner  was  extra- 
dited to  prevent  the  court  from  trying  him  for  any  offence 
for  which  he  was,  according  to  the  law  of  the  Dominion, 
justiciable  before  it" 

4.  Judicial  Examination. 

§  424.  Who  may  conduct.  —  The  magistrates  who  are 
authorized  to  issue  warrants  of  arrest  and  to  conduct  exami- 
nations in  extradition  cases  are  all  judges  of  the  superior 
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courts  and  of  the  county  courts  of  any  proyince,  and  all  com- 
missioners duly  appointed  to  execute  the  extradition  act.^ 
It  has  been  held  that  a  commissioner  appointed  under  the 
Great  Seal  to  execute  the  extradition  act  is  clothed  with  the 
same  authority  in  respect  to  matters  of  extradition  as  a  judge 
of  a  superior  or  a  county  court,  and  his  proceedings  are  not 
subject  to  more  extensive  revision  on  habeas  corpuB  than 
those  of  one  of  the  latter  functionaries.^ 

§  425.  Arrest.  —  Except  during  the  periods  when  Imperial 
legislation  has  governed,  it  has  always  been  the  law  in 
Canada,  and  is  the  law  now,  that  a  fugitive  criminal  may  be 
arrested  and  held  for  examination  on  a  warrant  duly  issued 
by  a  magistrate  in  that  coimtry  in  advance  of  a  requisition 
and  without  the  prior  authorization  of  the  executive  govern- 
ment.^ It  is  not  necessary  that  proceedings  should  have 
been  instituted  in  the  foreign  country.*  The  warrant  is  to  be 
issued  on  a  foreign  warrant  of  arrest,^  or  on  an  information 
or  complaint,  and  on  such  evidence  or  after  such  proceed- 
ings as,  subject  to  the  provisions  of  the  extradition  act, 
would  justify  the  issuance  of  the  warrant  if  the  crime  of 
which  the  fugitive  is  accused  or  alleged  to  have  been  con- 
victed had  been  committed  in  Canada.  Forms  of  informa- 
tion or  complaint  are  foimd  in  the  schedules  to  the  act.®    In 

1  R.  S.,  ch.  142,  §  5. 

*  Church,  J.,  In  re  De  Baun,  Montreal  Qazette,  Nov.  14,  1888.  For  powers 
and  duties  of  magistrates  under  fonner  acts,  see  Reg.  v.  Young,  9  L.  C.  J.  29 ; 
In  re  Konigs,  6  L.  R.  218  ;  Q.  B.  1874  ;  Reg.  v.  Morton,  19  U.  C.  C.  P.  10. 

>  Can.  Sess.  Papers,  No.  13,  \.  D.  1877,  vol.  x.  No.  7.  §  6,  ch.  142,  R.  S. 
«  Reg.  V.  Burley,  1  U.  C.  L.  J.  N.  &  34 ;  Reg.  v.  Morton,  19  U.  C.  C.  P.  9 ; 
In  re  Caldwell,  5  U.  C.  P.  R.  217 ;  In  re  John  Anderson,  11  U.  C.  C.  P.  9. 

*  In  re  Weir,  14  Ont.  Rep.  889,  A.  D.  1887.  Warrant  issued  on  production 
of  a  complaint  made  before  a  justice  of  the  peace  4n  Michigan,  and  of  a  warrant 
of  arrest  issued  by  him  thereon. 

*  In  the  case  of  John  Anderson,  20  IT.  C.  Q.  B.  124,  it  was  held  by  Robinson, 
C.  J.,  that  a  complaint  charging  that  "  one  John  Anderson  did  on  the  28th  day  of 
September,  A.  D.  1858,  wilfully,  deliberately,  and  maliciously,  murder  one  Seneca 
T.  P.  Driggs,  in  the  county  of  Howard,  in  the  State  of  Missouri,  one  of  the 
United  States  of  America,  all  of  which  this  deponent  doth  verily  believe  '*  was 
sufficient.  McLean,  J.,  dissenting,  held  that  if  habeojf  corpus  had  been  taken 
while  the  case  was  pending  before  the  magistrate,  the  prisoner  would  have  been 
dischaiged  for  insufficiency  of  the  complaint,  though  this  became  imnisterial  after 
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the  case  of  Henrj  Hardie,  in  1889,  it  was  held  by  Mr.  Jus- 
tice Townsend  of  the  supreme  court  of  Nova  Scotia,  on  habeas 


eommitaient  for  Mmender.  SaliMqiieiitly,  in  tlie  oae  of  Beg.  v.  Reno  ft  Andenoiiy 
4  U.  C  P.  B.  281,  1868»  ft  writ  of  eertwnri  wm  iaaed  on  Sept  96,  1868,  on 
wbieh  the  proeeedingB  before  the  magistFate  were  btooght  up.  Among  them  was 
an  inforaiatioii,  dated  Angoat  19,  1868,  sUting  that  the  infonnant,  Lee  C.  Weir, 
had  reason  to  beliere,  and  did  verily  believe,  that  Frank  Reno  and  Charies 
AnderHvn,  on  the  22d  May,  1868,  at  the  town  of  Marahfield,  in  the  county  of 
Scott,  in  the  State  of  Indiana,  one  of  the  United  States  of  America,  "  did  feloiti- 
muAj  shoot  at  Americas  Wheedon,  with  intent  in  so  doing,  him,  the  said  Ameri- 
ens  Wheedon,  feloniously,  wilfoUy,  and  of  their  malice  aforethought,  to  kill  and 
mnrder,**  and  in  consequence  of  that  otTence  had  (led,  and  then  were  residing  at 
the  town  of  Windsor,  in  the  connty  of  Esnex.  Upon  this  information  the  pris- 
evers  were  bnmght  before  the  police  magistrate  and  depositions  of  persons  against 
them  were  taken.  Draper,  C.  J.,  held  that  the  complaint  sufficiently  chaiged 
an  assault  with  intent  to  commit  murder. 

In  Be  Lee,  5  Ontario  Reports,  683,  Common  Pleas  Diridon,  March  10,  1884, 
the  prisoner  wss  committed  by  the  judge  of  the  connty  court  of  York  County, 
for  extradition,  on  a  chaige  of  forgery  committed  at  Cincinnati,  Ohia  A  writ  of 
habeas  eorpui  was  issued,  returnable  before  the'Divirional  Court  of  the  Common 
Pleas  Division ;  and  a  writ  of  cerUnrari  was  also  issued  to  bring  up  the  record. 
On  the  return  of  the  writs,  the  prisoner's  dischai^  was  moved  for.  Wilson,  C.  J., 
said  that  the  first  objection  taken  was  to  the  information.  He  said  that  the 
material  parts  of  the  information  were  as  follows :  *'  The  information  of,  Ac., 
taken  upon  oath  this  18th  of  February,  1884,  at  the  city  of  Toronto,  &c.,  before, 
frc.  The  said  informant  saith  that  he  hath  just  cause  to  suspect  and  believe,  and 
doth  suspect  and  believe,  that  Harry  L.  Lee,  late  of  the  said  dty  of  Cincinnati, 
is  accused  of  the  crime  of  forgery,  and  utterance  of  forged  paper  within  the  juris- 
diction of  the  dnited  States  of  America,  to  wit :  at,  &c.,  as  follows  :  for  that  he, 
the  said  Harry  L.  Lee,  at,  ftc,  on  the  seventy-eight  several  times  next  hereafter 
mentioned,  did  felon iooMly  forge  the  seventy-eight  several  orders  for  the  payment 
of  money  next  hereinafter  mentioned  and  described,  with  intent  to  defraud,  that 
is  to  say:  For  that  he,  the  said  Harry  L.  Lee,  on,  &c.,  at,  &c.,  did  feloniously 
forge,"  Ac.,  and  so  setting  out  in  like  terms  the  other  seventy-seven  alleged  foiged 
orders  for  the  payment  of  money. 

The  79th  charge  was  stated,  said  Mr.  Ch.  Justice  Wilson,  as  follows  :  "  And 
also  for  that  he,  the  said  Harry  L.  Lee,  at  the  aforesaid  several  times  when  he 
committed  the  aforesaid  seventy-eight  several  forgeries  hereinbefore  charged,  at» 
Ac.,  did  feloniously  utter  (knowing  the  same  to  be  forged)  the  aforesaid  seventy- 
eight  forged  orders  for  the  payment  of  money  hereinbefore  mentioned,  with  intent 
to  defraud." 

It  was  objected  to  the  information  that  it  stated  that  the  informant  "  hath 
just  cause  to  suspect  and  believe,  and  doth  suspect  and  believe,  that  Harry  L. 
Lee  is  accused  of  the  crimes  of  foi^ry,"  &c.,  while  the  allegation  should  have 
been,  not  that  the  person  was  aeciieed,  but  that  the  deponent  suspected  and  believed 
that  he,  the  said  Harry  L.  Lee,  had  commiUed  the  crimes  in  question. 

Wilson,  C.  J.,  said  that  the  information  stated  more  than  that  the  prisoner 
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eorpusj  that  the  magistrate  who  issued  the  warrant  of  arrest 
need  not  be  the  one  before  whom  the  information  was  laid.^ 
The  information  may  be  based  on  telegraphic  statements.^ 
But  section  9,  ch.  142,  of  the  Revised  Statutes  of  Canada  pro- 
vides that  the  fugitive  when  arrested  shall  be  brought  before 
a  judge  for  examination.  On  this  ground  Mr.  Justice  Towns- 
end  discharged  the  prisoner,  the  return  showing  that  he  was 
held  6n  the  warrant  of  arrest  at  Halifax  from  seven  in  the 
morning  imtil  three  in  the  afternoon,  without  having  been 

was  accused.  It  stated  that  the  informant  *'  hath  just  caase  to  suspect  and  he- 
lieve,  and  doth  suspect  and  believe,  that  H.  L.  Lee  is  accused  of  the  crimes 
of  forgery  and  utterance  of  foiged  pRi>er,  ...  for  that  the  said  H.  L.  Lee 
on,  &c.,  at,  kc,,  did  feloniously  forge  "  &c.  The  informant  did  allege  that  Lee 
committed  forgery,  and  therefore  his  statement  that  he  beliered  that  Lee  was 
accused  of  forgery  was  mere  surplusage,  and  might  be  rejected.  Even  if  the  state- 
ment was  objectionable  at  common  law,  it  was,  said  the  learned  judge,  impossible 
to  give  the  objeetion  effect,  when  ch.  30,  §  11,  of  the  Criminal  Acts  of  1869, 
82-33  Vic.  ch.  30,  D.,  declared  t^at  "no  objection  shall  be  taken  or  allowed 
to  any  information  and  complaint  for  any  alleged  defect  therein  in  substance 
or  in  form;"  and  when  82-88  Vic  ch.  29,  §  27,  D.,  declared  that  '"the 
indictment,"  which  included  the  information,  should  be  good  if  in  the  opinioa 
of  the  court  the  prisoner  would  sustain  no  injury  from  its  being  held  to  he 
BO,  and  the  offence  or  offences  intended  to  be  charged  by  it  could  be  understood 
by  it.  For  there  was  no  doubt,  said  the  chief  justice,  that  the  prisoner  would 
sustain  no  injury  from  the  information  being  held  to  be  sufficient,  nor  that  the 
offences  intended  to  be  charged  by  it  could  be  and  were  perfectly  understood  by  the 
court  and  by  the  prisoner  as  well.     The  79th  count  was  free  from  all  objection. 

Rose  and  Gait,  JJ.,  both  concurred  on  this  point. 

It  was  objected  that  the  prisoner  had  not  pleaded  to  the  information,  but 
refused  to  do  so. 

Wilson,  C.  J.,  said  that  40  Vic  ch.  25,  §§  11,  12,  13,  14,  D.,  did  not  requiro 
more  than  a  warrant  of  apprehension,  which  might  be  issued  by  the  judge  either 
upon  the  foreign  warrant  of  arrest  or  upon  an  information  made  before  him. 
The  case  was  then  to  be  heard  in  the  same  manner,  as  nearly  as  might  be,  as  if 
the  fugitive  were  brought  before  the  judge  charged  with  an  indictable  offence 
committed  in  Canada.  It  did  not  appear  that  any  such  plea  was  required  to  be 
put  in  or  noted.  The  proceedings  were  to  be  conducted  as  if  they  were  carried 
on  under  the  Criminal  Acts  of  1869,  ch.  80.  Under  that  act  the  accused  when 
arrested  and  brought  before  the  judge  for  examination  was  not  required  to  plead. 
The  proceedings  had  at  th«t  time  were  an  investigation,  not  a  trial.  The  prisoner 
was  merely  told  that  if  he  desired  to  say  anything,  it  would  be  taken  down  in 
writing,  and  might  be  used  against  him  upon  his  trial.    The  objection  failed. 

Rose  and  Gait,  JJ.,  concurred. 

1  N.  Y.  Daily  Register.  April  18,  1889. 

<  /»  r«  Eoniga,  6  L.  R.  218 ;  In  re  Hardie,  N.  Y.  DaUy  Reg.,  Apr.  13,  1889. 
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taken  before  a  judge.  The  prisoner  waa  however  rearrested 
and  held  on  another  warrant,  based  on  the  same  facts.'  In 
the  case  of  Martin  Burke,  extradited  from  Canada  on  a  charge 
of  murder  in  the  United  States,  the  fugitive  was  arrested 
June  16,  1889,  by  the  chief  of  police  of  Winnipeg,  upon  in-  , 
formation  from  police  authorities  in  the  United  States.  He 
bore  in  Canada  the  name  of  Cooper,  but  in  the  excitement  of 
his  arrest  gave  hia  name  as  Martin  Burke.  He  was  held  in 
custody  until  June  21,  when  he  was  brought  before  Judge 
Bain  of  the  court  of  Queen's  Bench  of  Manitoba,  on  an  infor- 
mation sworn  to  before  that  judge  on  the  preceding  day  by  a 
Chicago  police  officer,  and  charging  murder.^  It  was  held 
in  the  case  of  Lamirande,^  that  an  informal  translation  of 
an  act  de  renvoie  was  not  a  judicial  document,  equivalent  to 
a  warrant  of  arrest,  of  which  the  party  praying  for  the  extra- 
dition was  required  to  be  the  bearer,  according  to  the  Imperial 
statute,  6  and  7  Vic.  ch.  75. 

§  426.  Bftoond  ATTMt.  — In  Reg.  v.  Morton  et  al.,*  Michael- 
mas term,  1868,  it  was  objected  on  habeas  corpus  that  the 
prisoners  had  been  arrested  and  discharged  by  a  magistrate, 
before  the  arrest  and  examination  on  which  they  were  held. 
Hagarty,  C.  J.,  said  that  the  failure  of  any  one  magistrate, 
from  mistake  or  otherwise,  to  commit  persons  charged  for 
extradition,  could  not  prevent  another  duly  qualified  officer 
from  entertaining  the  charge  on  the  same  or  on  fresh  ma- 
terials. J,  Wilson  and  Gwynne,  JJ.,  expressed  the  same 
opinion.  In  the  case  of  Henry  Hardie,  charged  with  forgery 
and  the  utterance  of  forged  paper  in  New  York,  it  was  held 
by  Mr.  Justice  Townsend  of  the  supreme  court  of  Nova 
Scotia,  at  Halifax,  citing  Reg.  v.  Morton,  that  the  discharge 

I  K.  T.  Daily  Bt^t«r,  April  13,  1SS9  ;  also  M3S.  Report  of  Meagber,  Dr;!- 
dale  and  K«wconibe. 

■  Winnipeg  Sun,  and  Free  Pren.  Whers  a  prisoner  was,  arter  examination 
befora  a  rompetent  magistrate,  Ronimitted  for  smTender,  it  waa  lield  tbttt  he  could 
not  on  habtni  corpm  anil  himaeir  of  an  alleged  irregularity  in  liis  srreat.  Ex 
parte  Pbelan,  S  Leg.  Newa,  361.  The  conrt  cited  Mutin'a  case,  XI.  C.  L.  J., 
1S6B,  p.  131. 

>  10  L.  C.  J.  !S0 ;  Q.  B.  1366  ;  also  Casaells'  Dig. 

«  IB  U.  C.  C.  P.  9  ;  1888. 
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of  the  fugitive  on  a  previous  writ  of  Jiabeas  corpus  was  no  bar 
to  his  rearrest  for  examination  and  surrender  on  the  same 
charge.^ 

§427.  Provisional  Detention.  —  When  the  fugitive  is  ar- 
rested and  brought  before  the  magistrate,  he  may  be  detained 
for  the  production  of  evidence  of  criminality.^  In  the  case 
of  Martin  Burke,  the  fugitive  was  brought  before  Judge  Bain 
of  the  court  of  Queen's  Bench,  Manitoba,  June  21,  1888,  on 
an  information  sworn  to  before  him  on  the  preceding  day. 
A  remand  was  requested  for  a  week,  in  order  that  evidence 
might  be  presented.  An  adjournment  was  granted  till 
June  26.  On  that  day  Burke  was  brought  before  Judge 
Bain  again.  Counsel  for  the  demanding  government  was  un- 
prepared to  submit  his  evidence,  though  he  was  prepared  to 
open  it  to  a  certain  extent  Two  witnesses  were  examined 
and  a  remand  was  granted  till  July  2,  Judge  Bain  saying 
that  he  should  allow  all  the  remands  necessary  to  give  the 
United  States'  authorities  an  opportimity  to  make  good  ttieir 
case.  The  examination  was  continued  July  2  and  8,  and  on 
the  latter  day  counsel  for  the  demanding  government  asked 
an  adjournment  till  the  5th,  which  was  granted.  The  exam- 
ination was  continued  from  time  to  time  till  July  9,  when 
the  case  of  the  demanding  government  was  closed.  Argu- 
ment was  then  begun,  and  continued  for  and  against  the  pris- 
oner into  the  next  day.  At  its  conclusion,  July  10,  the 
prisoner  was  committed.®  In  the  case  of  Henry  Hardie,  in 
1889,  charged  with  forgery  and  the  utterance  of  forged  paper 
in  New  York,  it  was  held  by  Mr.  Justice  Townsend  of  the 
supreme  court  of  Nova  Scotia,  on  habeas  corpus^  that  the 

1  N.  Y.  Daily  Beg.,  April  18,  1889.  Caflflell,  in  his  Quebec  Digest^  cite8» 
imder  "  Extradition,"  the  caBe  oiExparU  £no,  10  Q.  L.  B.  165 ;  Q.  B.  1884,  to 
the  effect  that  a  person  once  arrested  and  discharged  on  habecu  corpiu  cannot  be 
arrested  again  on  the  same  charge.  The  case  before  the  oonrt,  howerer,  was  that 
of  a  rearrest  on  a  charge  of  violation  of  Canadian  law  in  bringing  stolen  property 
into  the  Dominion.  It  was  not  the  extradition  case  of  Eno,  and  in  extradition 
cases  a  different  principle  applies  on  the  subject  of  rearrest.  It  is  held  that  the 
execution  of  the  treaty  should  not  be  defeated  by  a  mere  mistake. 

s  In  re  Konigs,  6  Rev.  Leg.  213  ;  Q.  B.  1874. 

*  Winnipeg  Sun,  and  Free  Press,  of  various  dates. 

VOL.  I. — 41 


642  EXTRADITION. 

remand  of  the  fugitive  by  the  justice  before  whom  he  was 
brought,  in  order  that  further  evideuce  might  be  taken,  need 
not  be  endorsed  on  the  warrant  of  arrest  and  need  not  state 
the  reasons  for  the  remand.  The  order  of  remand  in  the 
case  in  question  said :  "  and  it  appears  to  me  to  be  necessary 
to  remand  the  said  Henry  Hardie."  Mr.  Justice  Townscnd 
cited  in  support  of  hia  decision  the  Revised  Statutes  of 
Canada,  ch.  142,  and  ch.  174,  section  64,  form  (M).' 

§  428.  WftiTBiit  of  Commltmant.  — In  the  schedules  to  the 
present  extradition  act  of  Canada  a  form  is  given  for  the 
warrant  of  commitment.  This  in  part  obviates  the  dangers 
of  mistake  which  formerly  existed.'  In  the  case  of  John 
Anderson,  in  1860,  the  warrant  of  commitment,  issued  under 
the  Consolidated  Statutes  of  Canada,  chapter  89,  used  the 
words  "did  wilfully,  maliciously,  and  feloniously  stab  and 
kill,"  and  omitted  the  words  "murder"  and  "with  malice 
aforethought,"  and  concluded  by  instructing  the  gaoler  to 
keep  the  prisoner  "until  he  shall  be  thence  delivered  by  due 
course  of  law."  Robinson,  C.  J.,  McLean,  J.,  dissenting, 
held  that  while  the  warrant  was  defective,  it  might  be  cor- 
rected, and  committed  the  prisoner  into  custody,*  The  case 
Bubsequenty  came  before  the  Common  Pleas  on  another  writ 
of  kabeag  corpm.  Thia  court  held  that  the  commitment  was 
defective  and  that,  this  being  so,  there  was  no  authority  to  re- 
mand the  prisoner,  who  was  accordingly  discharged.*  In  the 
case  of  Morton  et  al.,^  in  1868,  the  information,  which  was 
laid  before  a  person  named  UcMicken,  stated  that  it  was  laid 
before  "the  undersigned,  police  m^istrate  in  and  for  the 
county  of  the  city  of  Toronto,  amongst  other  counties,  ap- 
pointed under  and  by  virtue  of  the  Act  of  the  Parliament 
of  this  province,  28  Vic.  ch.  20,  entitled  "  Ac.  McMicken 
resided  in  Essex  County  and  there  issued  his  warrant  of  ar- 

>  N.  Y.  Daily  Beg..  April  13,  168a. 

*  BxparU  Phelan,  S  L«g.  News,  301. 

*  M»tter  of  John  Andenion,  M  U.  C.  Q.  B.  12*. 

'  11  U.  C.  C.  P.  9.  The  principal  defect  found  in  the  warrant  b?  the  Common 
Plena  waa  that  it  did  not  contnin  the  sltematiTe  that  the  prisoner  ahoold  be  held 
till  Burrondpred  or  nntil  diacharf;«d  in  due  conrae  of  law. 

*  Beg.  V.  Morton.  IS  U.  C.  a  P.  9. 


LAW  m  CANADA.  643 

rest,  in  which  he  was  described  as  a  police  magistrate  for 
certain  counties,  including  that  of  the  city  of  Toronto.  The 
prisoners  were  arrested  in  that  city  and  taken  to  Sandwich, 
in  the  county  of  Essex,  where  they  were  examined  and  com- 
mitted. The  warrant  of  conmiitment  described  McMicken, 
as  he  was  described  in  the  warrant  of  arrest  His  commis- 
sion was  not  produced  before  the  court.  The  court  held  that 
his  appointment  might  have  been  made  under  28  Vic.  ch.  20, 
for  any  one  or  for  all  of  the  counties  in  Upper  Canada,  includ- 
ing the  county  of  the  city  of  Toronto,  and  that  the  municipal 
act  of  1866,  section  878,  did  not  exclude  him  from  exercis- 
ing jurisdiction  there,  save  in  local  cases.  And  as  nothing 
was  proved  or  suggested,  on  behalf  of  the  prisoners,  to  im- 
pugn his  possession  of  the  authority  on  which  he  assumed  to 
act,  the  court  would  treat  him  as  possessing  it  The  court 
also  referred  to  the  case  of  Reno  and  Anderson,  in  which 
McMicken's  commissions  were  produced  before  the  Queen's 
Bench.  In  that  case,^  the  officer  who  had  the  prisoners  in 
custody  brought  them  before  the  chief  justice  of  Ontario,  in 
chambers  at  Osgoode  Hall,  with  a  return,  annexed  to  which 
were  two  writs  of  commitment  issued  by  McMicken,  the  first 
dated  September  14,  1868;  the  second,  September  28,  1868. 
The  first  writ  stated  that  the  prisoners  were  committed  on 
the  charge  that  they  "did  feloniously  shoot  at  Americus 
Wheedon,  with  intent  in  so  doing,  him,  the  said  Americus 
Whecdon,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, to  kill  and  murder."  The  second  writ  stated  the 
charge  to  be  that  they  "did  feloniously  assault  Americus 
WTieedon,  with  intent  in  so  doing,  him,  the  said  Americus 
Wheedon,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, to  kill  and  murder."  Draper,  C.  J.,  held  that  it 
was  not  indispensable  that  the  authority  of  the  magistrate 
should  be  shown  on  the  face  of  the  warrant,  for  the  omission 
might  be  supplied  by  averment  and  parol  evidence :  2  Hale, 
122.  And  where  the  crime  had  been  committed  in  a  foreign 
country,  and  the  committing  magistrate  had  (as  McMicken 
had  in  the  present  case)  jurisdiction  in  every   county   in 

1  Beg.  V,  Bono  &  Anderson,  4  U.  C.  P.  R.  281;  before  Draper,  C.  J. 
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Ontario,  the  warrant  waa  not  bad,  though  dated  at  Toronto, 
the  county  mentioned  in  the  margin  being  York,  bat  di- 
rected to  the  conBtableB,  &c.,  of  the  county  of  Essex,  and  be- 
ing signed  by  the  police  magi8trat«  as  such  for  the  county  of 
Essex.  The  chief  justice  also  held  that  28  Vic.  ch.  20, 
under  which  in  the  body  of  the  warr^its  it  was  stated  that 
the  magistrate  exercised  his  authority,  and  which  authorized 
the  governor  to  appoint  police  magistrates,  related  to  the 
administration  of  justice,  and  waa  within  the  powers  of  the 
legislature  of  Ontario,  and  remained  in  force,  notwithstand- 
ing the  erection  of  the  Dominion.  It  was  also  held  that  the 
words  in  the  first  warrant,  "did  feloniously  shoot  at,  &c., 
with  intent,  &c.,  to  kill  and  murder,"  were  included  in  the 
words  "assault  with  intent  to  commit  murder,"  in  the  ex- 
tradition treaty  and  act,  and  that  the  warrant  was  not  bad  on 
that  ground.  In  the  ease  of  Worms,  in  1876,  it  was  held 
that  an  error  in  the  warrant  of  arrest  in  an  extradition  case 
does  not  affect  the  warrant  of  commitment,  if  the  latter  be  in 
accordance  with  the  charge  and  the  evidence  adduced.  The 
court  said  that  for  the  purposes  of  extradition  the  warrant  of 
commitment  was  sufficient  if  it  described  the  offence  in  the 
terms  of  the  treaty.^  In  the  case  of  Zink,^  in  1880,  before 
Cross,  J.,  of  the  court  of  Queen's  Bench  of  Quebec,  on  kabea* 
corpus,  the  prisoner  was  committed  by  Mr.  Justice  Garon,  of 
the  superior  court,  on  a  charge  of  uttering  a  forged  bank 
check  and  a  forged  acceptance  thereof.  The  warrant  of  com- 
mitmont,  under  the  hand  of  Mr.  Justice  Caron,  stiated,  in 
substance,  that  the  petitioner,  duly  apprehended  under  the 
statute  in  such  case  made  and  provided,  and  the  treaty  stipu- 
lations between  her  Majesty  and  the  United  States  of  Amer- 

»  Expi-rli  Wonn?,  22  L.  C.  Jar.  109. 

•  Ex  parte  Ziiik,  0  (Jiii'bec  L.  E.  260,  Oct.  20,  1880.  In  Ex  jartr  Brown, 
S  L.  C.  L.  J.  23  ■  Q.  B.  ISee,  it  wns  held  ttmt  a  coTnniitiii<<nt  which  fai\tA  to  sUte 
that  the  anciiKd  was  brought  bororf  tba  magiatrate,  or  thnt  the  witnesses  against 
him  wurp  KiHinined  in  bia  [ire^ieDce,  was  bad  upon  its  fate  and  must  be  Bet  asiJc 
In  Ex  parte  Foster,  3  R.  C.  46  ;  Q.  U,  1872.  tlip  prisoner  was  ander  comniitment 
for  eKtracIition  to  tho  United  States.  As  the  court  would  not  sit  at  Montrpal 
before  tbe  lapse  of  seven  days  from  the  coniniitiUL'Dt,  an  application  for  bail  waa 
granted  pending  the  Ao&eiu  carput. 
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ica,  was  charged  before  him,  Mr.  Justice  Caron,  on  the 
oath  of  Frank  Hickock,  and  other  evidence  taken  before  him, 
in  the  presence  of  the  prisoner  Zink :  "  For  that  he,  on  the 
12th  November,  1879,  at  Lancaster,  in  the  State  of  Ohio, 
one  of  the  United  States  of  America,  feloniously  did  offer, 
utter,  dispose  of,  and  put  off  a  certain  forged  order  or  re- 
quest for  the  payment  of  money  and  a  certain  forged  certifi- 
cation or  acceptance  thereof  (of  which  a  copy  is  given),  with 
intent  thereby  to  defraud,  he  at  the  same  time  well  knowing 
the  same  to  be  forged ; "  that  he,  the  said  judge,  had  "  deter- 
mined that  the  said  L.  Charles  Zink  should  be  surrendered 
in  pursuance  of  said  statute  and  treaty  stipulations,  on  the 
ground  of  his  being  accused  and  charged  of  the  crime  afore- 
said." Prisoner's  counsel  moved  for  his  discharge  on  the 
ground  of  the  irregularity  of  the  commitment.  Mr.  Justice 
Gross  held  that  the  commitment  must  follow  the  terms  of 
the  treaty  and  the  statute  of  31  Vic.  ch.  94,  and  was  defec- 
tive, (1)  because  the  committing  magistrate,  instead  of  cer- 
tifying that  he  deemed  the  evidence  sufficient  to  sustain  the 
charge,  leaving  the  question  of  surrender  to  the  executive,  un- 
dertook to  determine  that  the  accused  should  be  surrendered, 
a  matter  which  belonged  to  the  Govemor-Greneral ;  ^  (2)  be- 
cause the  warrant  did  not  conclude  in  the  alternative,  —  that 
the  prisoner  should  remain  in  prison  till  surrendered,  or  till 
discharged  according  to  law.*  On  the  other  hand,  the  court 
held  that  the  warrant  was  not  bad  because  it  combined 
charges  of  uttering  a  forged  check  and  a  forged  certification 
or  acceptance.  It  was  also  objected  that  Mr.  Justice  Caron 
did  not  designate  himself  as  a  judge  qualified  to  act  under 
the  extradition  treaty  and  the  statutes  passed  to  give  it  effect. 
Mr.  Justice  Gross  held  that  this  objection  was  without  foun- 
dation. He  said  that  Mr.  Justice  Garon  was  a  judge  of  a 
superior  court,  a  class  designated  by  the  treaty  itself  as  hav- 

^  On  this  point  the  court  cited  the  case  of  the  "  Chesapeake,"  opinion  of  Ritchie, 
C.  J.,  Can.  Sess.  Papers,  toI.  z.  No.  8, 1877,  Sess.  Paper  No.  17,  p.  48,  and  Clarke*B 
Crim.  Law  of  Canada,  p.  66. 

*  On  this  point  the  court  referred  to  the  ease  of  the  "  Chesapeake  "  ;  the  case 
of  Jacques  Besset,  14  L.  J.  17;  Anderson's  case,  11  U.  G.  G.  P.  10,  54;  Claike'ff 
Glim.  Law  of  Canada,  p.  64. 
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ing  the  requisite  authority.  "As  such  superior  court  judge,** 
said  Mr.  Justice  Cross,  "his  authority  and  jurisdiction  are 
recognized  by  law,  and  presumed  without  the  necessity  of 
their  assertion  by  him. "  The  subject  of  the  warrant  of  com- 
mitment was  discussed  in  the  case  of  De  Baim  in  1888,  under 
the  Revised  Statutes  of  Canada,  ch.  142.  Judge  Bioux,  a  com- 
missioner specially  appointed  under  the  Great  Seal  to  exe- 
cute the  extradition  act,  described  himself  in  a  warrant  of 
commitment  as  "a  judge  under  the  extradition  act,"  and 
signed  the  commitment  in  the  same  style.  It  appeared  that 
he  had  been  duly  gazetted  as  a  commissioner  under  the  ex- 
tradition act,  of  which  fact  the  court  held  that  it  was  bound 
to  take  judicial  cognizance,  and  also  that  the  commitment 

was  in  accordance  with  one  of  the  forms  annexed  to  the  ex- 

'  

tradition  act  and  by  it  declared  to  be  valid.  The  commit- 
ment was  sustained.  Mr.  Justice  Church,  of  the  Queen's 
Bench,  before  whom  the  writ  of  habeas  corpus  was  heard,  re- 
ferred to  the  case  of  Zink,  which,  he  said,  was  under  81  Vic. 
ch.  94,  which  had  been  replaced  by  40  Vic.  ch.  25.  In  the 
former  act,  he  said,  there  was  no  form  of  commitment  given 
and  made  valid,  and  the  decision  in  the  Zink  case  was  no 
longer  to  be  followed  as  a  precedent.  Besides,  Ex  parte 
Phelan  showed  that  a  change  had  been  introduced  in  pro- 
cedure since  that  case.^ 

6.    Evidence. 

§  429.  General  Rules.  —  In  the  case  of  a  person  convicted, 
the  evidence  to  warrant  commitment  for  surrender  is  such  as 
would,  according  to  the  law  of  Canada,  subject  to  the  provi- 
sions of  the  extradition  act,  prove  that  he  was  so  convicted ; 
in  the  case  of  a  person  charged,  such  evidence  is  required  as 
would,  according  to  the  law  of  Canada,  subject  to  the  provi- 
sions of  the  extradition  act,  justify  his  committal  for  trial  if 
the  crime  had  been  committed  in  Canada.^    In  presenting  evi- 

1  In  re  De  Baun,  Montreal  Gazette,  Not.  14,  1888,  before  Chnrch,  J.;  11  Leg. 
News,  823  ;  8.  o.  Id.  399  ;  Ex  parte  Phelan,  6  Leg.  News,  261. 

«  Beg.  V,  Hovey,  8  U.  C.  P.  R.  345,  847;  In  re  CaldweU,  5  Id.  217 ;  decision 
of  Jadge  Rioux,  De  Baon  case,  Mont.  Gaz.,  Oct  8,  1888  ;  11  Leg.  News,  823 ; 
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dence  to  sustain  the  charge,  the  prosecution  is  not  restricted 
to  proof  of  the  criminal  act  specifically  described  in  the  war- 
rant of  arrest,  but  may  be  permitted  to  prove  all  acts  proper 
to  establish  the  crime  charged.^  It  is  not  the  function  of 
the  examining  magistrate  to  admit  evidence  generally  in  an- 
swer to  the  charge.*  Under  sub-section  8,  sec.  9,  ch.  142,  of 
the  Revised  Statutes,  the  accused  can  only  show  that  the 
offence  is  either  a  political  one  or  that  it  is  not  an  extradi- 
tion crime.  Evidence  merely  in  contradiction  of  that  in  sup- 
port of  the  demand  is  not  admissible.^ 

§  430.  Proof  of  Offence.  —  While  the  evidence  must  be 
such  as  to  warrant  commitment  for  trial  in  Canada,  both 
under  the  treaty  with  the  United  States  and  under  the  Cana- 
dian legislation,  two  questions  have  been  raised :  (1)  By  the 
law  of  which  country  is  the  offence  to  be  defined ;  (2)  by  the 
law  at  what  date.  In  the  case  of  John  Anderson,^  Chief 
Justice  Robinson,  of  the  court  of  Queen's  Bench  of  Upper 
Canada,  held  that  the  words  in  the  Consolidated  Statutes 
of  Canada  *  (then  in  force),  "  the  suflSciency  of  the  evidence 
of  criminality  to  sustain  the  charge  according  to  the  laws  of 
this  province  if  the  offence  alleged  had  been  committed 
therein,"  meant  its  adequacy  to  support  the  charge  of  the 
offence  against  the  law  of  the  foreign  country,  i  e.,  the 
charge  of  murder  under  the  Missouri  statute.  That  statute 
was  to  be  taken  as  defining  the  offence;  the  Canadian  law 
determined  the  sufficiency  of  the  evidence  presented  to  sus- 
tain the  charge  and  the  admissibility  of  the  evidence  in 
Canada  for  that  purpose.  McLean,  J.,  dissented.  But  the 
views  of  the  court  as  expressed  by  Chief  Justice  Robinson 
have  not  prevailed,  and  it  has  been  held  almost  uniformly 

decision  of  Mr.  Justice  Ritchie,  Case  of  Hardie,  N.  Y.  Daily  Reg.,  Apr.  18, 1889; 
ch.  124,  §  11,  Rev.  Stats,  of  Canada. 
1  In  re  £uo,  10  Qaehec  L.  R.  194. 

*  Reg.  V.  Reno  k  Anderson,  4  U.  C.  P.  R.  281 ;  In  re  Roaenhaum,  20  L.  G. 
Jar.  166. 

*  Judge  Rioux,  De  Bann  case,  Mont.  Oaz.,  Oct.  8,  1888  ;  afSnned  on  habecu 
carpus^  11  Leg.  News,  899. 

«  Matter  of  John  Anderson,  20  U.  C.  Q.  B.  124 ;   1860. 
»  Ch.  89,  S  1. 
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that  the  acts  alleged  must  constitute  an  offence  under  Cana- 
dian law.^  It  must  also  be  an  offence  under  the  laws  of  the 
demanding  country;^  but  it  is  presmned,  until  the  contrary 
is  shown,  that  it  is  such,^  and  it  is  not  necessary  that  the 
laws  of  both  countries  should  be  identical^  In  Re  Phipps,^ 
Judge  Sinclair,  the  examining  magistrate,  held  that  the 
offence  must  be  such  as  was  recognized  as  forgery  by  the 
laws  of  both  countries  at  the  time  of  the  making  of  the 
treaty.  When  the  case  was  brought  before  the  Queen's 
Bench  on  habeas  corpus^  Hagarty,  C.  J.,  approved  this  doc- 
trine, saying  at  the  same  time  that  the  court  should  always 
lean  in  favor  of  sending  the  fugitive  for  trial  in  his  own 
country,  unless  it  should  be  plain  that  imder  no  view  of  the 
evidence  the  offence  could  be  made  out.  Armour,  J.,  held 
that,  the  treaty  being  made  for  the  future  as  well  as  for  the 
past  and  present,  the  term  "  forgery  "  included  anything  which 
might  be  held  to  be  forgery  at  common  law,  or  declared  to 
be  such  by  statute.  He  thought  that  the  defendant  would 
have  been  entitled  to  offer  evidence  that  the  offence  was  not 
forgery  by  the  law  of  Pennsylvania,  where  it  was  alleged  to 
have  been  committed,  but  he  had  not  done  so.  In  conclu- 
sion, Mr.  Justice  Armour  said:  — 

'^  It  may  be  that  what  I  have  said  may  be  in  conflict  with  some 
decisions  on  the  subject,  and  to  some  extent  with  Me  Windsor^ 
6  B.  &  S.  522,  but  an  attentive  reading  of  that  case  must  assure 
every  one  that  the  learned  judges  who  decided  it  had  not  their  at- 
tention called  to  the  fact  that  under  the  Constitution  of  the  United 
States  there  could  be  no  Federal  law  against  the  crime  in  that  case 

^  Ex  parte  Lamirande,  10  L.  C.  Jur.  280;  Ex  paHti  Worms,  22  Id.  109 ;  /» r« 
Tmeman  B.  Smith,  4  U.  C.  P.  R.  215 ;  Re  Pbipps,  1  Ont  R.  586. 

*  Ex  parte  Worms,  supra  ;  Be  Phipps,  supra. 

*  ExparU  Zink,  6  Quebec  L.  R.  260 ;  Porter  v.  McMahon,  25  N.  B.  Rep.  215. 
It  18  safficient  if  the  evidpnce  raises  a  reasonable  presumption  that  the  crime  was 
oommitted  in  the  countiy  seeking  extradition.  It  is  not,  for  example,  necessary 
in  a  case  of  forgery,  to  produce  a  witness  who  saw  the  offence  actually  committed 
in  that  country,  all  the  circumstances  showing  that  it  was  there  committed. 
Decision  of  Rionx,  J.,  Be  Bann  case,  Mont.  Gaz.,  Oct.  8,  1888. 

*  Ex  parte  Worms,  22  L.  G.  Jar.  109. 
«  1  Ont.  R.  586. 
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charged.  I  refer  to  lie  Smith,  4  P.  B.  215 ;  Be  Dabois,  ali<i8  Cop- 
pin,  12  Jar.  N.  s.  867 ;  Traugott  Mailer's  case,  5  Phil.  Rep.  289." 

Mr.  Justice  Cameron,  citing  Be  Windsor,^  held  that  the  evi- 
dence must  be  such  as  to  establish  the  crime  of  felonious 
forgery  as  known  to  the  law  in  the  United  States  and  Great 
Britain  at  the  time  of  the  making  of  the  treaty.  He  thought 
that  offence  was  not  established  by  the  evidence  before  him, 
and  that  the  prisoner  should  be  discharged.  Hagarty,  C.  J., 
and  Armour,  J.,  thought  differently,  and  the  prisoner  was 
remanded,  and  subsequently  surrendered.  In  the  case  of 
Martin  Burke,  in  1889,  the  court  of  Queen's  Bench,*  in  con- 
sidering the  question  of  extradition  of  an  accomplice,  ex- 
pressed the  opinion  that  the  law  should  be  taken  as  it 
existed  at  the  time  the  crime  was  committed.^  It  must  be 
conceded  that  this  view  has  a  great  weight  of  reason  on  its 
side.  Treaties  are  not  made  for  the  present  only,  but  also 
for  the  future.  The  contracting  parties  agree,  for  example, 
to  surrender  fugitives  charged  with  murder.  This  is  to  be 
done  on  such  evidence  as  would  warrant  the  commitment  of 
the  fugitive  for  trial  for  that  offence  in  the  country  in  which 
he  is  found,  if  the  offence  had  there  been  committed.  These 
provisions  secure  the  principle  that  surrender  shall  take 
place  only  for  offences  which  are  recognized  by  the  laws  of 
both  coimtrics,  and  which  have  under  those  laws  a  common 
criminal  element  But  there  is  nothing  to  indicate  that  it 
was  intended  to  restrict  the  operation  of  the  treaty  to  the 
laws  actually  existing  at  the  time  of  its  conclusion.  On  the 
contrary  the  offence  is  designated  merely  by  name,  just  as  it 
would  be  if  a  new  treaty  were  negotiated.  If,  in  answer  to 
this,  it  be  said  that  the  recognition  of  changes  in  the  laws 
of  the  two  countries  might  result  in  making  acts  a  ground 
for  extradition  which  the  contracting  parties  would  be  un- 
willing to  admit  for  that  purpose,  the  reply  may  readily  be 
made  that  the  remedy  in  such  a  case  would  be  to  amend  the 
treaty,  or  to  terminate  it,  and  conclude  a  new  one.^ 

1  6  B.  &  S.  522.  <  Manitoba. 

*  Winnipeg  Free  Prefls,  July  81,  1889. 

*  In  the  case  of  one  Dickie,  sarrendered  to  the  United  States  in  1890  on 
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§  431.  What  Bvidence  Is  admitted.  —  It  is  a\va.y8  admissi- 
ble to  produce  witnessea  and  take  their  teetimony  viva  voce. 
The  act  admitting  documentary  evidence  is  merely  an  en- 
abling  act,  and  does  not  render  the  production  of  such  evi- 
dence necessary.  1  The  confession  o£  a  fugitive  is  admissible 
if  not  made  under  duress  or  in  response  to  inducements  held 
out  by  a  person  in  authority.'  The  authenticity  of  documen- 
tary evidence  may  be  proved  by  oral  testimony,  as  well  as 
by  the  written  authentication  also  provided  by  law."  Under 
31  Vic.  ch.  94,  the  right  to  use  copies  of  depositions  was  con- 
fined to  copies  of  depositions  on  which  an  original  warrant  of 
arrest  was  issued  in  the  foreign  country,*  but  it  was  held 

charf^i  of  forger;  *nd  the  utterance  of  forged  paper,  the  pepere,  vrbich  irera 
regular  both  u  to  conleuts  and  certilicatioa,  coutained  but  onu  dejiositioii,  that 
of  Oscar  M.  Creago,  to  whose  prejadice  the  foigeiy  was  committed,  in  proof  of 
the  forget;  and  the  utterance  of  forged  paper.  The  examioing  magistrate  at 
Hootreal  held  that  this  was  not  sufficient,  citing  as  authority  section  218,  chapter 
171,  of  the  Revised  Statnlea  of  Canada,  1886,  which  is  as  follows  :  — 

"  Tbe  eTidonce  of  any  person  interested  or  supposed  to  be  interested  in  respect 
of  any  deed,  writiug,  instrument,  or  other  matter  given  in  erideoce  on  the  trial  of 
any  indictment  or  ijifurmation  sgainst  anj  person  for  anj  offence  punishable  under 
tha  'Act  respecting  Forgery,'  shall  not  be  sufficient  to  sustain  a  conviction  for 
any  of  the  said  offences  utilesa  the  same  is  corroborated  by  other  legal  evidence  in 
sapport  of  Bucb  prosecntion." 

The  examining  magistnile  held  that  under  the  above  statute,  the  dejKisitian  of 
Creago  must  be  corroborated,  which  might  be  done  either  by  a  properly  certified 
abstract  of  the  books  of  Creago,  containing  evidence  of  foi^ry,  or  by  a  properly 
certitied  deposition  of  the  book-keeper  of  Creago  as  to  the  forgery.  The  case  was 
adjonmed  to  enable  such  evidence  to  be  obtained,  which  was  done,  and  the  pris- 
oner was  committed  and  surrendered.  It  may  well  be  qneationed  whether  the 
requirement  of  the  examiniDg  magistrate  was  not  excessive.  It  is  clear  that  the 
law  in  Canada  does  not  exact  for  the  purposes  of  extradition  such  evidence  aa 
would  warrant  a  conviction  ;  and  the  examination  of  a  fugitive  is  not  "  the  trial 
of  any  indictment  or  information,"  under  the  laws  of  Canada,  Sea  in/ra,  case  of 
Lee,S4S2. 

>  tu  re  Caldwell,  6  U.  C.  P.  R.  217. 

■  Decision  of  Jndge  Rionx,  DeBano  case,  Mont.  Oai.,  Oct.  8,  ISSS;  11  Leg. 
News,  S23 ;  alErmed  on  habeas  eorptu,  by  Hr.  Jnatice  Church,  Q.  B.,  Id.,  Nov. 
14,  IS8S  ;  11  Leg.  News,  SgS. 

•  Beg.  V.  Browne,  31  U.  C.  C.  P.  481 ;  S  Ont  A.  B.  3SS ;  £e  Phippa,  1 
Ont.  R.  688  ;    Beg.  v.  Matthew,  7  U.  C.  P.  B.  199. 

*  Beg.  V.  Browne,  fl  Ont.  A.  R.  3Se  ;  Be  Lewis,  S  C  C.  P.  R.  23fl ;  Reg.  r. 
Robinson,  S  U.  C.  P.  B.  189.  Whether  originals  were  required  to  be  sach,  see 
Reg.  V.  Morton,  19  P.  C.  C.  P.  9 ;  Keg.  v.  MattbBw,.7  U.  0.  P.  E.  189. 
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that  where  several  warrants  of  arrest  were  issued  in  the  for- 
eign country,  any  of  them  was  an  "  original "  warrant  for  the 
purpose  of  rendering  copies  of  the  depositions  on  which  it 
was  issued  admissible.^  Under  the  Imperial  act  of  1870,  it 
was  held  that  original  depositions  in  order  to  be  admissible 
need  not  be  those  on  which  a  warrant  of  arrest  was  issued.^ 
The  present  law  does  away  with  the  requirement  that  either 
originals  or  copies  must  be  those  on  which  a  foreign  warrant 
of  arrest  was  issued.  Nor  is  it  required  that  the  depositions 
shall  have  been  taken  in  the  presence  of  the  accused.* 

§  432.  Admiaoion  of  Documentary  Bvidenoe.  —  An  informa- 
tion is  a  deposition  in  the  sense  of  the  extradition  acts.^  In 
Burke's  case  depositions  taken  before  a  grand  jury,  the  depo- 
nents being  sworn  by  the  foreman,  and  depositions  taken  be- 
fore a  justice  of  the  peace,  were  admitted  in  evidence.  The 
depositions  were  authenticated  under  the  seal  of  the  Depart- 
ment of  State  of  the  United  States,  and  the  signature  of  the 
Secretary  of  State  was  certified  by  the  secretary  of  the  Brit- 
ish legation  at  Washington.^  In  two  other  cases  since  the 
act  of  1877  (now  included  in  chapter  142  of  the  Revised  Stat- 
utes, 1886)  came  into  force,  the  question  of  documentary 
evidence  has  been  extensively  discussed.  The  first  is  that  of 
Lee,®  in  which  objection  was  taken  to  depositions  on  the 
ground  that  they  were  not  properly  authenticated.  Each  of 
the  depositions  was  signed  and  attested  as  follows :  The  de- 
ponent subscribed  his  name.  Then  came  the  following: 
"Sworn  to  before  me  by  said"  [naming  the  deponent],  "and 

»  lU  Phippa,  1  Ont  R.  586. 

*  Ex  parte  Worms,  22  L.  C.  Jur.  109  ;  Reg.  v,  Browue,  6  Ont.  A.  R.  386. 

*  Ritehie,  J.  (Supreme  Court  of  Nova  Scotia),  Hardie  case,  N.  Y.  Daily 
Reg.,  April  18,  1889.    See  also  Ex  parte  Phelan,  6  L.  N.  261 ;  Q.  B.  1883. 

«  Re  Phipps,  1  Ont.  R.  586. 

*  Burke's  case,  Q.  B.,  Manitoba,  July  80, 1889 ;  Winnipeg  Free  Press,  July  31, 
1889. 

^  Inre  Lee,  5  Ont.  B.  583.  In  Ex  parte  Phelan,  in  1883,  it  was  held  that  an 
affidarit  sworn  to  before  a  commissioner  of  the  United  States,  he  being  a  magis- 
trate having  legal  authority  to  take  the  affidavit,  was,  if  properly  authenticated, 
evidence  against  the  accused.  The  court  cited  the  case  of  Martin,  U.  C.  L.  J., 
1868,  p.  124,  and  the  case  of  Couuhaye,  8  L.  R  Q.  B.  410.  Ex  parte  Phelan, 
6  Leg.  News,  261. 
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by  him  subscribed  in  my  presence,  this  "  [naming  the  day, 
month  and  year],  ^^  Edward  Gettigan,  justice  of  the  peace  in 
and  for  Cincinnati  Township,  Hamilton  County,  Ohio."  To 
this  the  following  certificate  was  attached :  — 

State  of  Ohio,  Hamilton  Counter :  I,  Daniel  J.  Daltou,  Clerk 
of  the  Court  of  Common  Pleas  within  and  for  said  County  of  Ham- 
ilton, do  hereby  certify  that  Edward  Gettigan,  whose  name  is 
signed  to  the  affidavit  hereto  attached,  of  [naming  the  deponent], 
taken  before  the  said  Edward  Gettigan,  was  at  the  time  of  sub- 
scribing the  same  a  legally  acting  justice  of  the  peace  in  and  for 
said  Hamilton  Countj^  duly  elected,  commissioned,  and  qualified, 
and  that  I  am  well  acquainted  with  his  handwriting,  and  verily 
believe  his  signature  to  be  genuine,  and  that  he  is  authorized  to 
take  the  depositions  o!  witnesses,  acknowledgments  of  deeds,  &c. 
In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  said  court,  at  Cincinnati,  this  [naming  day,  month,  and 
year].  (Signed.)  D.  J.  Dalton,  Clerk  H.  C.  C.  P.  O.  By  (signed) 
Richard  C.  Rohner,  Deputj*.     [l.  s.] 

There  was  only  one  of  these  certificates  apparently  signed  by 
D.  J.  Dalton  himself.  The  others  were  all  signed  by.  Rohner 
as  deputy.  Wilson,  C.  J.,  said  the  question  was  whether 
these  depositions  were  '^  authenticated  by  the  oath  or  afiirma- 
tion  of  some  witness,  or  by  being  sealed  with  the  oflicial  seal 
of  the  minister  of  justice,  or  some  other  minister  of  statey** 
under  40  Vic.  ch.  25,  sec.  9,  D.  There  was,  he  said,  no  cer- 
tificate that  Rohner  was  deputy-clerk  of  the  court ;  and  the 
certificates  of  the  Common  Pleas  officers,  as  well  as  of  the 
governor,  were  not  correct  in  stating  that  "  the  genuine  sig- 
nature of  D.  J.  Dalton"  was  affixed  to  the  attestation,  al- 
though the  governor's  certificate  correctly  stated  that  the 
"  official  seal "  of  D.  J.  Dalton  was.  Sub-section  (b)  of  the 
act  did  not  require  the  authentication  to  be  under  the  hand 
or  signature  of  the  Minister  of  Justice,  or  other  minister  of 
the  foreign  state,  but  only  that  it  should  be  ^^  sealed  with 
the  official  seal  of  the  Minister  of  Justice,  or  some  other  min- 
ister of  the  foreign  state. "  Was,  said  the  Chief  Justice,  the 
clerk  of  the  court  of  Common  Pleas  of  Hamilton  County,  of 
the  State  of  Ohio,  a  minister  of  the  State  of  Ohio,  within  the 
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meaning  of  those  words  ?  That  language  appeared  to  refer 
to  a  different  class  of  persons  from  those  named  in  sub-sec- 
tion (a),  "  a  judge,  magistrate,  or  officer  of  the  foreign  state. " 
He  was  not  satisfied  that  the  clerk  was  such  a  minister.  ' 
But,  whether  he  was  so  or  not,  his  official  seal  was  attached, 
and  the  governor  of  Ohio  declared  that  the  clerk  was  "the 
proper  officer  to  make  such  attestation. "  That  might  mean 
that  he  was  the  only  person  or  one  of  the  only  persons  to  act 
in  such  a  case,  according  to  the  law  in  Ohio ;  "  or, "  said  the 
Chief  Justice,  "  it  may  mean  according  to  the  law  here,  and 
if  the  latter  meaning  be  the  one  intended  it  is  plainly  suffi- 
cient. So  that  he  would  be  for  the  purpose  before  us  a  min- 
ister or  quasi  minister  of  state.  We  do  not  speak  positively 
on  the  point,  but  I  do  not,  nevertheless,  refuse  to  accept  the 
certificate  as  sufficient  against  the  objection  taken.  Indeed 
I  may  add  the  specific  objection  was  not  taken. "  But  it  also 
appeared  that  an  attorney-at-law  of  Cincinnati  testified  be- 
fore the  judge  of  the  coxmty  court,  on  the  examination,  that 
he  "  was  present  when  those  statements  "  [the  foreign  depo- 
sitions] "  were  sworn  before  the  magistrate.  I  saw  the  depo- 
nents sworn,  and  deponents  and  magistrate  signed  them  in 
my  presence.  Mr.  Gettigan  is  a  magistrate  authorized  under 
the  law  of  the  State  of  Ohio  to  administer  oaths."  "So 
that,"  said  the  Chief  Justice,  "under  sub-section  (b)  'the 
papers  are  authenticated  by  the  oath  of  some  witness ; '  and 
the  third  objection  fails."  Gait,  J.,  concurred.  Rose,  J., 
said  that  he  had  not  been  able  to  consider  the  statute  provid- 
ing for  the  authentication  of  depositions  sufficiently  to  form 
an  opinion  as  to  the  objections  raised  to  their  admission.  It 
had  also  been  unnecessary  for  him  to  form  an  opinion,  since 
the  oral  testimony  of  members  of  the  firm  who  suffered  by 
the  forgery  was  in  his  opinion  sufficient  to  sustain  the  charge. 
He  did  not  dissent  from  the  opinion  of  the  learned  Chief 
Justice,  but  desired  to  leave  himself  open  to  consider  the 
question,  if  ever  it  became  necessary  to  do  so.  A  copy  of  a 
part  of  a  bank  ledger  was  produced,  and  it  was  objected  that 
the  original  should  have  been  furnished.  Wilson,  C.  J., 
said  that  by  viva  voce  evidence  it  appeared  that  the  ledger. 
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being  one  of  the  books  of  a  State  bank,  conld  not  be  removed 
from  it,  and  that  the  authorities  refused  to  part  with  it  In 
such  a  case,  a  sworn  copy  was  admissible.'  Foreign  depo- 
sitions and  a  copy  of  a  portion  of  a  bank  ledger  were  also 
produced  to  prove  the  forgery.  On  the  examination,  oral 
evidence  of  tlie  forgery  waa  given  by  members  of  the  firm  in- 
jured by  the  criminal  act.  Counsel  for  the  prisoner  con- 
tended that  the  depositions  and  the  copy  of  the  ledger  were 
not  admissible,  and  that,  as  the  testimony  of  the  interested 
parties  was  thus  uncorroborated,  the  prisoner  should  be  dis- 
charged. Wilson,  C.  J.,  and  Gait,  J.,  thought  that  the  de- 
positions and  copy  of  the  ledger  were  admissible.  Rose,  J., 
expressed  no  opinion  on  the  point.  But  they  all  agreed 
that,  in  the  extradition  proceedings,  the  evidence  of  the  in- 
terested parties  did  not  need  corroboration.  The  other  case 
is  that  of  Weir.*  It  appeared  that  on  the  3d  of  December, 
1886,  a  complaint  on  oath  was  made  before  a  justice  of  the 
peace  in  Michigan,  charging  the  prisoner  with  murder  in 
that  State.  On  this  complaint  a  warrant  was  issned  by  the 
justice  imder  his  hand  and  seal.  The  information  or  com- 
plaint, warrant,  and  depositions  were  certified  under  the 
hand  and  seal  of  the  justice,  and  there  was  a  certificate  under 
the  hand  of  the  clerk  of  the  county  in  which  the  justice  acted 
and  of  the  circuit  court  of  that  county,  and  the  official  seal  of 
that  court,  that  the  justice  was  at  the  time  of  signing  his 
certificate  a  duly  elected  and  qualified  justice  of  the  peace,  in 
the  active  discharge  of  the  duties  of  his  office,  and  that  his 
official  acts  were  entitled  to  full  credit.  These  depositions 
were  In  support  of  the  charge  of  murder.  There  was  one 
deposition  of  the  deceased,  taken  before  another  justice  of 
the  peace,  named  North,  of  the  county  of  Josio,  Michigan, 
in  which  she  swore  that  the  accused  had  ravished  and  bru- 
tally used  her.  This  was  signed'by  her,  and  purported  to 
have  been  taken  before  a  justice  of  the  peace,  as  follows : 

"  Subscribed  and  sworn  to  before  me,  this  4th  day  of  November, 
A.  D.  1886,  "  John  North,  Justice  of  the  Peace." 

<  Citing  McDonald  n.  Murrsy,  G  Ont  K.  G59. 

•  /»  re  Weir,  14  OnL  B.  889  ;   C.  P.  Dir.  18S7. 
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On  the  back  of  this  deposition  there  was  a  further  deposi- 
tion of  the  deceased,  taken  by  the  same  justice  on  the  same 
day,  and  in  the  same  manner.  At  the  hearing  of  the  extra- 
dition proceedings  in  the  county  court,  the  prosecuting  attor- 
ney of  Josio  County,  Michigan,  where  all  the  depositions  were 
taken,  testified  that  certain  papers  handed  to  him  were  true 
copies  of  original  depositions  which  were  written  in  the  pres- 
ence of  the  justices  taking  them.  The  deposition  of  the  de- 
ceased was  not  taken  in  his  presence,  but  he  compared  the 
copy  with  the  original  and  it  was  a  true  copy.  He  also  testi- 
fied as  to  the  ofiicial  character  of  the  justices.  Cameron, C.  J., 
thought  all  the  depositions  admissible.  It  was  pointed  out 
that  the  county  judge  had  assumed  to  act  under  the  author- 
ity of  81  Vic.  ch.  94  (D.),  whereas  the  act  in  force  at  the 
time  was  40  Vic.  ch.  25  (D. ),  which,  counsel  contended,  dif- 
fered as  to  the  manner  of  authentication.  Mr.  Justice  Cam- 
eron said  that  as  he  understood  counsel's  argument,  it  was 
that  by  sec.  9  of  40  Vic.  ch.  25  (D. )  something  more  was  re- 
quired than  by  sec.  2,  81  Vic.  ch.  94  (D. ),  and  that  by  the 
former  the  status  of  the  justice  of  the  peace  required  authen- 
tication imder  the  ofiicial  seal  of  the  Minister  of  Justice,  or 
other  minister  of  the  foreign  state.     He  said:  — 

"  I  am  of  opinion  there  is  no  warrant  for  this  argument,  and  the 
provisions  extend  rather  than  restrict  the  manner  of  authentication, 
and  the  word  '  authenticated,'  as  used  in  the  ninth  section  of  the 
later  act,  is  in  effect  the  same  as  '  attested  *  in  section  two  of  the 
earlier  act ;  and  as  far  as  authentication  is  required,  it  has  been 
done  in  tlie  present  case.  The  depositions  have  been  ceilified  under 
the  hand  and  seal  of  the  justices  respectively  before  whom  taken, 
and  have  been  sworn  to  be  correct  and  true  copies  bj*  the  prosecut- 
ing attornej'  producing  them." 

It  was  also  contended  by  cqunsel  that,  assuming  the  deposi- 
tions to  be  properly  authenticated,  they  did  not  make  out  a 
case  for  the  committal  of  the  accused  for  murder  if  the  offence 
had  been  committed  in  Canada;  that  the  deposition  of  the 
deceased,  not  having  been  made  in  respect  of  the  charge  of 
homicide,  was  inadmissible  for  that  reason ;  and  that,  in  its 
absence,  there  was  no  evidence  against  the  accused  except 
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his  own  admission  of  sesual  intercourse,  which,  he  alleged 
when  making  the  admissiori,  was  calculated  to  benefit  the 
deceased,  who  was  suffering  from  defective  menstruation. 

Mr.  Justice  Cameron  said  that  the  argument  that  deposi- 
tions admissible  in  evidence  could  only  be  those  made  in  re- 
spect of  the  charge  upon  which  the  original  warrant  was 
issued,  at  first  struck  him  with  considerable  force.  "But," 
he  said,  "the  wide  langu^e  used  in  aec.  9  of  40  Vic.  ch.  25, 
which  permits  depositions  and  statements  taken  on  oath  in  a 
foreign  coimtrj  to  be  used  without  restricting  the  admissibil- 
ity of  such  stotements  and  depositions  to  those  taken  on  the 
particular  charge,  has,  upon  further  consideration,  convinced 
me  it  is  not  entitled  to  preraiL"  He  cited  lie  Counhaye, 
L.  R.  8  Q.  B.  410,  on  sec.  14,  Imp.  83-34  Vic.  ch.  64. 

§  433.  Indlotmeot.  —  It  has  been  held  in  Canada  that  an 
indictment  is  not  admissible  as  evidence  of  criminality.* 
In  the  case  of  Browne,'  when  before  the  Common  Pleas,  Wil- 
son, C.  J.,  held  that  an  indictment  was  sufficient  to  warrant 
surrender.  Gait,  J.,  doubted  whether  the  indictment  alone 
was  sufficient,  but  he  thought  it  so  with  the  other  evidence. 
Osier,  J,,  dissented.  He  thought  the  indictment  was  not 
admissible  for  any  purpose,  and  that  the  other  evidence  was 
insufficient  On  appeal,  the  decision  of  the  court  in  remand- 
ing the  prisoner  was  affirmed,  but  on  different  grounds.  It 
was  held  that  the  indictment  was  not  admissible  as  evidence 

■  In  r«  SMentMnm,  18  L.  C.  Jur.  200.  Also  dec[sinn  at  Osier,  J.,  B^g.  v. 
Horey,  8  D.  C.  P.  R.  345.  But  see  Ee  parU  PbHan,  fl  \a%.  News,  261.  Id 
tbis  CMC  *n  iTidictmeDt,  dni;  tuthpnticRtedi  nna  Rdmitted  liy  tbe  eiaminiag 
magiatrato.  ThH  court  said  thnt  na  there  upjwareil  to  bo  sufliiii'iit  evi<lpnc« 
irithaTit  that  diK'nnient,  tJii-re  wns  no  necptuity  to  nink?  ■  fnniial  nillng  is  to  its 
admisaibiljt;.  But  llie  eoiirt  slan  mid  that  it  inElinprI  in  llie  opinion  that  tba  In- 
dictment woa  adiiiiaaililti  on  the  ground  Umt  it  wns  it  ntatenwnl  on  onth,  "  (hat  u^ 
ou  the  oath  of  the  jury  who  held  tlie  inquest,  atlhongh  hmrsay  as  rs^ards  thv  svi> 
dcDL-e  taken  iKfom  them,  and  also  on  the  ground  thnt  it  v.  tlia  findinji  of  %  oon- 
pclent  foreign  tritmniil  hariiig  jiiri»liction  ovrr  the  siibjn-t-mDttor  vith  wbleh 
llipy  dealt."  Tlip  toiirt  referred  to  tho  case  of  Bosenl-aiim,  18  L.  C.  J,  SOOb  ta 
nhi<:li  Judge  Bauisay  hrld  that  an  indictment  wna  not  Ipj^l  evidence,  andneluded 
it,  and  to  the  caae  of  Rpi[in»i  n.  Browne,  31  V.  C,  P.  R.  48*.  in  which  an  Indlet- 
nient  wn.i  hpld  to  bo  wlmissible  by  Chlpf  Justice  Wilaon,  ronllmiing  the  opinion 
of  Judgi-  Armour,  and  to  be  adtnis-ible  hs  auxiiuiry  evideim  l.j  Mr.  Jiuliea  OdC 

«  Eeg.  r.  Browne,  31 II.  C,  C.  P.  48*. 
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against  the  accused.^  The  correctness  of  this  decision  was 
affirmed  in  the  case  of  Phipps.^  In  the  case  of  Eno,^  in  1884, 
the  prosecution  sought  to  prove  the  case  by  means  of  five  in- 
dictments found  by  the  grand  jury  of  the  city  and  county  of 
New  York.  The  question  was  whether  these  could  be  ad- 
mitted under  40  Vic.  ch.  25,  sec.  9,  (D.)  as  depositions  or 
statements  on  oath.  Mr.  Justice  Caron  thought  not  He 
did  not  think  that  the  opinion  of  Chief  Justice  Wilson  in 
Beg.  V.  Browne^  was  sound,  or  that  the  reasons  he  gave 
therefor  were  well  foimded.  He  thought  the  opinion  of  Mr. 
Justice  Osier  in  that  case  was  based  upon  irrefutable  argu- 
ments and  upon  the  law.  The  portion  he  quoted  with 
approval  from  the  opinion  of  Mr.  Justice  Osier  was  as 
follows :  — 

^^  In  my  opinion,  and  I  maintain  it  with  great  respect  for  the 
contrary  opinion  of  the  Chief  Justice,  the  indictment  of  a  grand 
jary  of  a  foreign  court  is  not  evidence  against  the  accused.  It  is 
not  made  so  either  by  the  treaty  or  by  any  act  of  Parliament  passed 
for  giving  effect  to  it,  and  I  have  been  referred  to  no  authont}', 
and  know  of  none,  which  confers  upon  it  here  any  force  or  validit}' 
whatever.  It  is  not  a  sentence,  decree,  or  judgment  of  a  foreign 
court,  to  which,  in  my  opinion,  it  has  no  analogy.  It  is  an  accusa- 
tion or  charge  by  a  body  of  persons  of  whose  constitutions  or  powers 
we  can  know  nothing,  npon  evidence,  of  the  nature,  value,  and  weight 
of  which  we  are  equally  ignorant,  finding  a  bill  brought  before  them 
for  some  offence  described  therein  to  be  true.  And  it  is  a  truism 
to  say  that  even  when  found  by  a  grand  Jury  of  our  own  courts,  an 
indictment  is  no  evidence  of  the  crime  charged  therein  ;  that  is  to 
say,  it  is  not  evidence  for  a  jury  on  the  trial.'* 

Mr.  Justice  Caron  also  cited  In  re  Bosenbaum,^  and  Clarke 
on  Extradition.  He  cited  with  dissent  the  remark  of  Mr. 
Justice  Cross,  in  £x  parte  Phelan,  in  which  the  latter  said : 
"  I  myself  lean  to  the  opinion  of  its  [an  indictment's]  admis- 
sibility, on  the  ground  that  it  is  a  statement  on  oath. "  Mr. 
Justice  Caron  said  he  did  not  think  it  a  "  statement "  accord- 

^  Reg.  V.  Browne,  6  Ont.  A.  R.  386. 

«  2te  Phippe,  8  Ont  A.  R.  77.  ■  In  re  Eno.  10  Q.  L.  R.  194. 

*  81  U.  C.  C.  P.  600.  »  18  L.  C.  Jur.  200. 

VOL.  I.— 42 


658  EXTRADITION. 

ing  to  the  extradition  act.     He  must  examine  the  evidences 
without  reference  to  the  indictments. 

§  434.  MisceUaneous  Deoisions.  —  In  a  case  of  bigamy, 
which  was  held  not  to  be  within  the  treaty,  it  was  said  that 
the  evidence  of  the  first  wife  was  not  admissible,  nor  that 
of  the  second  wife  until  the  first  marriage  was  proved.^ 
Evidence  of  accomplices  is  admissible.*  The  gazetting  of  a 
commissioner  under  the  extradition  act  is  a  fact  of  which 
the  courts  are  bound  to  take  judicial  cognizance.*  Judicial 
notice  must  also  be  taken  of  orders  in  council  bound  up  with 
the  Dominion  statutes  in  pursuance  of  38  Yic.  ch.  1,  Canada. 
This  was  held  in  reference  to  the  order  in  council  of  Decem- 
ber 28,  1882,  by  which  the  Dominion  act  of  1877  came  into 
force.*  Where  it  was  proved  that  the  accused  had  feloni- 
ously ravished  a  woman,  and  there  was  evidence  to  show  that 
such  ravishment  hastened  her  death,  it  was  held  that  there 
was  evidence  to  warrant  his  commitment  for  trial  for  mur- 
der. As  sustaining  this  view  in  principle,  the  court  cited 
Me  Brown.  ^  The  court  also  said  that  there  would  probablj 
be  a  prima  facie  case  made  out  against  the  accused  on  his 
admission  of  having  had  sexual  intercourse  with  the  deceased, 
though  by  consent  and  without  force,  when  the  condition  of 
her  health  was  such  that  he,  as  a  medical  man,  must  have 
known,  according  to  the  expert  evidence  introduced,  that 
such  connection  would  be  dangerous  to  her  life,  and  there 
was  a  recklessness  in  his  conduct  that  would  supply  the 
place  of  malice.^  An  accessory  before  the  fact  is  liable  to 
extradition  for  murder.^  Opening  a  railway  switch,  with  in- 
tent to  cause  a  collision,  whereby  two  trains  collided  and  a 
severe  injury  was  suffered  by  a  person  on  one  of  them,  was 
held  not  to  be  an  assault  with  intent  to  commit  murder  and 
within  the  extradition  treaty.® 

1  Reg.  V.  Tubbee,  1  P.  R.  98.  ^  Inr$  Caldwell,  6  U.  C.  P.  R.  217. 

*  InreDe  Baun,  Mont.  Gaz.,  Not.  14,  1888. 

*  i20  Stanbro,  2  Hanitoba  L.  R.  1. 

s  6  Ont.  A.  R.  S86,  892.  •  In  re  Weir,  14  Out.  R.  889. 

f  Reg.  V.  Browne,  6  Ont.  A.  R.  386  ;  Burke's  Case,  Q.  B.  Manitoba,  July  80, 
1889  ;  Winnipeg  Free  Press,  July  81,  1889. 

*  Re  Lewis,  6  U.  C.  P.  B.  286. 
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6.    Forgery, 

§  485.  Case  of  Bno.  —  No  other  extradition  offence  has 
given  rise  to  so  much  discussion  in  the  Canadian  courts  as 
that  of  forgery.  In  the  case  of  Caldwell,^  in  1870,  it  was  held 
that  if  the  offence  was  shown  to  be  forgery,  it  did  not  matter 
whether  it  was  a  felony  or  a  misdemeanor  by  the  law  of 
the  place  where  it  was  committed.  In  the  case  of  Worms,* 
in  1876,  it  was  held  that  the  terms  "  forgery  "  and  "  utterance 
of  forged  paper  "  in  the  treaty  with  the  United  States  of  1842 
included  every  crime  falling  under  that  description,  whether 
it  amounted  to  a  felony  or  was  only  a  misdemeanor.  No 
recent  case  of  forgery  under  that  treaty  has  provoked  so 
much  discussion  as  that  of  Eno,^  who  was  demanded  by  the 
United  States  on  a  charge  of  that  crime.  He  was  arrested 
in  Quebec,  June  10,  1884,  on  a  warrant  issued  under  the 
extradition  act  of  1877,  which  was  as  follows:  — 

''  That  John  C.  £do,  late  of  the  city  of  New  York,  in  the  State 
of  New  York,  one  of  the  United  States  of  America,  is  accused  of 
the  crime  of  forgery  and  of  the  felonious  utterance  of  a  forged  au- 
thority and  order  for  the  payment  of  money,  within  the  jurisdiction 
of  the  State  of  New  York,  one  of  the  United  States  of  America,  and 
of  the  United  States,  to  wit :  For  that  he,  the  said  John  C.  Eno,  on 
the  seventeenth  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-four,  at  the  said  city  of  New  York, 
with  intent  to  defraud  and  with  intent  to  conceal  a  misappropria- 
tion of  money,  feloniously  did  draw,  make,  and  sign  a  certain  order 
and  authority  for  the  payment  of  mone}',  commonly  called  a  cheque, 
dated  at  New  York  aforesaid,  the  day  and  year  last  aforesaid,  for 
the  sum  of  one  hundred  and  twenty-five  thousand  dollars,  for  and 
on  account  of  the  Second  National  Bank  of  the  city  of  New  York, 
and  falsely  pretending  to  so  draw,  make,  and  sign  said  cheque  as 
the  president  of  said  bank ;  the  whole  without  lawfbl  authority  or 
excuse ; 

'*  And  fVirther,  that  the  said  John  C.  Eno,  afterwards,  to  wit :  at 
the  said  city  of  New  York,  on  the  day  and  year  last  aforesaid, 

»  In  re  Caldwell,  6  U.  C.  P.  R.  217. 

*  Ex  parte  Wonns,  22  L.  C.  Jur.  109. 

•  Sx  parte  £no»  10  Q.  L.  R.  194. 
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feloniously  did  offer,  utter,  dispose  of,  and  pat  off  a  certain  wder 
and  authoritj'  for  the  pa^'ment  of  money,  commonly  called  a  cheque, 
dated  at  New  Yoik  aforesaid,  on  the  day  and  year  last  aforesaid, 
for  the  samiof  one  hundred  and  tventy-Qve  thousand  dollars,  with 
intent  to  defraud,  drawn,  made,  and  signed  for  and  on  account  of 
the  said  Second  National  Bank  of  the  city  of  New  York,  by  said 
John  C.  £no,  who  falsely  pretended  to  so  draw,  make,  and  sign 
said  cheque  as  tho  president  of  the  bank,  the  whole  without  lawful 
authority  or  excuse  and  with  intent  to  conceal  a  misappropriation 
of  stud  last  mentioned  sum,  delivered  the  said  bank  cheque  to  Goffe 
and  Randte,  the  payees  therein  named,  from  whom  he  obtained 
thereby  money,  value,  or  credit  in  the  sum  of  one  hundred  and 
twenty-flve  thousand  dollars  named  in  the  said  bank  cheque,  and 
who  thereupon  endorsed  the  said  bank  cheque,  and  by  means 
thereof,  thereupon  at  said  city  of  New  York,  obtained  from  the 
said  Second  National  Bank  the  sum  of  one  hundred  and  twenty-Sve 
thousand  dollars  named  in  the  said  bank  cheque ;  and  thereupon 
the  said  John  C.  Eno,  with  intent  to  defraud  and  to  conceal  the  said 
misappropriation  of  the  money  of  said  Second  National  Bank,  did 
make,  and  cause  to  be  made,  false  entries  in  the  account  and  books 
of  accounts  of  said  Second  National  bank,  whereby  it  was  made  to 
apptear  that  the  said  sum  of  one  hundred  and  twenty-flve  thousand 
dollars  bad  been  loaned  or  advanced  by  said  Second  National 
Bank  to  said  Goffe  and  Randle  and  F.  S.  Stanwood ;  whereas  in 
truth  no  loan  or  advance  had  been  made  to  them  or  either  of  them 
by  said  Second  National  bank,  but  the  said  sum  of  money  had  been 
misappropriated  by  said  John  C.  Eno ;  and  did,  with  like  intent  to 
defraud  and  conceal  said  misappropriation  of  money,  wilfblty  omit 
to  make  true  entries  of  the  said  bank  cheque  or  of  the  said  sum  of 
money  for  which  said  bank  cheque  was  so  drawn,  in  the  accounts  or 
books  of  account  of  the  said  Second  National  Bank,  kept  by  him 
or  under  his  direction,  he,  the  said  John  C.  Eno,  well  knowing  the 
said  last-mentioned  cheque  to  have  been  so  drawn,  made,  and 
signed. 

*'  And  also  with  other  foigeries  and  felonious  utteraooes  of  forged 
authorities  and  orders  for  the  payment  of  money." 

It  tns  proved  on  the  hearing  that  the  accused  had  signed  as 
President  of  the  Second  National  Bank  of  New  York  eight 
cheques  for  amounts  varying  from  $95,000  to  $200,000,  and 
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bearing  various  dates  from  the  25th  of  September,  1883,  to 
the  18th  of  Maj,  1884.  None  of  these  cheques  was  given 
for  the  legitimate  business  of  the  bank,  but  they  were  for  the 
benefit  of  the  accused,  who  made  false  entries  in  the  books  of 
the  bank  and  issued  ^^ slips"  and  ^Hickets"  for  the  bank's 
employees,  in  order  to  conceal  his  defalcations.  Moreover, 
the  bank  was  to  the  knowledge  of  Eno  in  an  insolvent  con- 
dition when  these  cheques  were  given ;  and  in  the  evening  of 
the  13th  of  May,  1884,  Eno's  resignation  as  president  was 
handed  to  the  directors,  the  last  of  the  cheques  in  question 
having  been  drawn  by  him  on  that  day  and  paid  by  the  bank 
before  three  o'clock.  There  were  five  indictments  against 
the  accused,  drawn  under  the  laws  of  the  State  of  New 
York,  three  being  for  forgery  in  the  third  degree,  one  for 
forgery  in  the  second  degree,  and  the  fifth  for  forgery  in  the 
first  degree ;  but  they  were  held  not  to  be  admissible  as  evi- 
dence. The  prisoner  was  brought  before  Mr.  Justice  Caron, 
of  the  superior  court  of  Quebec,  on  habeas  corpus^  and  the 
case  was  decided  July  12,  1884.  Mr.  Justice  Caron  held 
that  the  offence  must  be  shown  to  be  that  recognized  as  forg- 
ery at  the  time  of  the  making  of  the  treaty  in  1842,  and 
that  that  was  the  making  or  altering  of  writing  so  as  to 
make  the  writing  or  alteration  purport  to  be  the  act  of  some 
other  person,  which  it  was  not  In  accordance  with  this 
definition  he  held  that  neither  the  false  entries  in  the  books 
of  the  bank,  nor  the  slips  or  tickets  given  to  the  employees 
of  the  institution,  constituted  forgery;  nor  did  the  false 
cheques,  since  they  were  signed  by  the  accused  when  he  was 
president  of  the  bank  and  had  a  right  to  sign  them.  The 
prisoper  was  discharged.^ 

§  436.  Various  CaBes.  —  It  was  held  in  the  case  of  De  Baun 
that  it  was  no  answer  to  a  demand  for  extradition  for  forg- 
ery, that  the  accused  had  been  indicted  in  the  demanding 
country  for  embezzlement.^    It  was  held,  in  the  case  of  Lami- 

^  The  decision  of  Mr.  Justice  Caron  is  criticised  by  Q.  H.  Adams,  80  AlU  L.  J. 
144.  The  definition  of  forgery  laid  down  by  Mr.  Justice  Caron  was  taken  from 
a  dictam  of  Cockbom,  C.  J.,  in  the  case  of  Windsor^  6  B.  &  S.  629,  as  to  which 
see  1  Whart  Cr.  L.  §$  654,  667. 

*  Montreal  Gaz.,  Oct  8, 1888.    That  embezzlement  was  not  an  offence  for  which 
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rande,^  that  false  entries  in  the  books  of  the  Bank  of  France 
at  Poitiers,  made  by  the  fugitive,  who  was  the  cashier, 
whereby  he  abstracted  from  the  vaults  large  sums  of  money, 
did  not  constitute  forgery.  Where  a  person  fraudulently  al- 
ters a  document  for  the  purpose  of  obtaining  money,  it  is 
immaterial,  on  an  inquiry  whether  he  has  committed  forgery, 
whether  the  alteration  was  made  before  or  after  the  money 
was  obtained,  or  whether  it  was  obtained  at  alL'  If  a  per- 
son obtains  money  by  false  pretences,  and  afterwards  makes 
a  false  receipt  for  the  purpose  of  appropriating  the  money, 
this  is  forgery.^  The  making  of  false  coin  of  the  United 
States  has  been  held  not  to  be  forgery  under  the  treaty  of 
1842.* 

Various  cases  are  here  given  in  which  the  act  alleged  has 
been  considered  to  be  forgery.  It  was  contended  that  fal- 
sification of  the  endorsation  or  acceptance  of  a  note  was 
not  a  crime  either  by  the  laws  of  Quebec  or  of  Ohio.  Mr. 
Justice  Cross  said  that  he  was  not  disposed  to  give  much 
weight  to  this  contention.  "  I  think  it  is  forgery, "  he  said, 
^'  under  our  statute  and  at  common  law,  and  if  a  crime  here, 
it  would  be  presumed  to  be  a  crime  in  Ohio,  unless  the 
contrary  were  shown  by  prool"* 

In  Reg.  V.  Van  Aemam,*  the  prisoner  was  surrendered 
from  the  United  States,  being  in  the  State  of  New  York  at 
the  time  of  his  arrest  and  delivery,  on  a  charge  of  utterance 
of  forged  paper  in  Canada,  in  that  he  obtained  from  the  Mon- 
treal Bai^,  in  Brantford,  Canada,  while  transiently  there, 

the  French  goTernment  oould  obtain  extradition,  see  ^  parte  Tasmacher,  6  B.  L. 
S28  ;  Ex  parte  Lamirande,  10  L.  C.  Jar.  2S0. 

^  Ex  parte  Lamirande,  10  L.  C.  Jar.  280.  While  this  case  was  pending  before 
Jadge  Drammond,  on  an  adjournment  for  a  day,  the  prisoner  was  taken  by  the 
French  police  ofiBcers,  on  a  warrant  obtained  from  the  Governor-General,  away 
from  Montreal  and  back  to  France,  where  he  was  tried,  convicted,  and  imprisoned. 
1  Am.  L.  Rev.  406  ;  Chirke  on  Ex.,  8d  ed.  p.  118. 

•  De  Baun  case,  Hont  Gaz.,  Oct.  8,  1888. 

•  JBe  Stanbro,  2  Manitoba  L.  R.  1.  See  also  A  Jarrard,  4  Ont  R.  266 ;  £if 
Hall,  8  Ont  A.  R.  81. 

^  Inre  Tmeman  B.  Smith,  4  U.  C.  P.  B.  216  ;  8  Am.  L.  Bey.  17& 
6  Ex  parte  Zink,  6  Q.  L.  B.  260. 

•  4  U.  C.  C.  P.  288. 
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the  sum  of  £1,250,  on  a  draft  or  bill  on  a  bank  in  the  State 
of  New  York,  which  draft  or  bill  he  represented  to  be  genuine, 
but  which  in  fact  he  surreptitiously  obtained  and  fraudulently 
filled  up  in  that  State.  On  an  application  for  bail  it  was  con- 
tended that  this  was  only  obtaining  money  by  false  pretences. 
Macaulay,  C.  J,  said  that  while  it  was  unnecessary  for  him 
to  express  an  opinion  on  the  point,  he  was  much  disposed  to 
regard  the  instrument  as  a  forged  bill  of  the  Hamilton  (N.  Y. ) 
Bank,  on  which  it  was  falsely  drawn. 

In  Reg.  V.  Gould, ^  it  was  held  that  the  execution  of  a  deed 
by  the  prisoner  in  the  name  of  and  representing  himself  to 
be  another,  might  be  forgery,  if  done  with  intent  to  defraud, 
even  though  he  had  a  power  of  attorney  from  such  person, 
but,  fraudulently  concealing  the  fact  of  his  being  only  an 
attorney,  assumed  to  act  as  the  principal.  There  being  evi- 
dence that  he  acted  fraudulently,  the  question  whether  he 
did  so  should  be  left  to  the  jury,  and  he  should  not  be  dis- 
charged on  habeas  corptuirom,  the  decision  of  the  committing 
magistrate. 

In  Beg.  V.  Hovey,^  before  Osier,  J.,  on  habeas  corpus 
granted  by  Oalt,  J.,  the  prisoner  was  charged  with  the  for- 
gery of — 1.  A  resolution  of  the  city  council  of  Urbana,  in 
the  State  of  Ohio,  authorizing  an  issue  of  bonds  to  the  amount 
of  $15,000  (fifteen  thousand  dollars).  It  was  charged  that  he 
had  altered  this  resolution  in  words  and  figures  so  as  to  make 
it  read  $50,000  (fifty  thousand  dollars).  2.  An  instrument 
purporting  to  be  a  bond  of  the  same  city  for  five  hundred 
dollars.  This  bond  purported  to  be  under  the  common  seal 
of  the  city,  and  to  be  signed  by  the  prisoner  as  city  clerk, 
and  by  Mr.  B.  F.  Dixon,  the  president  of  the  council. 
There  was  also  a  charge  of  feloniously  uttering  this  bond, 
knowing  it  to  be  forged.  It  was  held  that  the  bond,  being 
an  instrument  which  might  be  the  subject  of  forgery,  the 
prisoner,  a  prima  facie  case  having  been  made  out  against 
him,  was  subject  to  extradition,  although  the  bond  was  not 
executed  in  strict  conformity  with  certain  alleged  require- 
ments of  the  code  of  Ohio,  the  effect  of  which  omission, 

1  20  U.  C.  C.  P.  154.  s  8  U.  C.  P.  R.  845. 
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however,  was  not  demonstrated  to  be  to  invalidate  the  bond. 
Osier,  J.,  said:  ''If  by  reason  of  this  mode  of  execution,  the 
bond  would  not  be  a  valid  legal  instrument  upon  the  true 
construction  of  the  sections  of  the  code  of  Ohio,  which  have 
been  referred  to,  and  a  forgery  of  it  so  executed  therefore 
not  in  law  a  forgery  at  all,  I  think  we  should  nevertheless 
leave  that  question  to  be  raised  in  and  determined  by  the 
American  courts.  There  is  at  all  events  evidence  that  a 
bond  executed  as  this  one  has  been  is  a  valid  one,  and  all 
that  I  have  to  decide  is,  whether  a  prima  facte  case  has  been 
made  out  against  the  prisoner. "  There  was  evidence  of  an 
expert  that  a  bond  executed  as  that  in  question,  by  the  presi- 
dent of  the  council,  would  be  valid.  Another  expert  took  a 
contrary  view;  but  both  agreed,  as  Osier,  J.,  understood, 
that  if  the  bond  had  really  been  executed  by  the  president  of 
the  council,  and  not  by  the  mayor  of  the  city,  and  was  not 
for  that  reason  a  valid  security  against  the  city,  the  presi- 
dent would  be  personally  liable  upon  it.  "In  this  view,*' 
said  the  learned  judge,  "  the  prisoner,  forging  the  president's 
name  to  such  a  security,  would  be  guilty  of  the  crime  of  forg- 
ery, as  having  made  a  false  instrument  upon  which,  had  it 
been  genuine,  some  one  would  have  been  liable,  with  intent 
to  defraud  or  deceive. "  He  also  held  that  the  resolution  of 
the  council,  being  an  essential  preliminary  to  the  issuance  of 
the  bond,  was  the  subject  of  forgery.  The  evidence  of  the 
utterance  of  the  bond  not  being  satisfactory,  the  prisoner 
was  remanded  on  the  charge  of  forgery  alone. 

In  the  case  of  Hall,  the  fugitive  was  employed  by  the 
mayor  and  common  council  of  Newark,  in  the  State  of  New 
Jersey,  a  part  of  his  duties  being  to  receive  taxes  payable 
to  the  city.  On  the  18th  of  November,  1881,  the  sum  of 
$562.32,  for  taxes,  &c.,  due  upon  certain  lands  in  the  city, 
was  paid  to  him,  the  said  sum  being  included  with  other 
taxes  in  a  cheque  for  $4,094  of  the  party  assessed.  The 
$562.32  was  composed  of  three  items:  costs,  $7.70;  interest^ 
$72.08;  and  taxes,  $482.54,  each  of  which  was  required  to 
be  entered  in  a  separate  column  of  the  cash-book  belonging 
to  the  office  of  the  controller.     The  gross  sum  $^62.32  had 
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apparently  been  at  first  correctlj  entered  in  the  column 
headed  ^'Totals."  But,  subsequently,  in  making  the  item- 
ized entries,  the  sum  of  $482.54  was  entered  as  $282.54,  and 
the  figure  "6"  in  the  column  of  "Totals"  altered  to  "3," 
making  a  difference  of  the  sum  of  $200.00,  which  the  de- 
fendant abstracted.  The  prisoner  having  been  committed 
for  surrender,  a  writ  of  habeas  corpus  was  obtained  and 
heard  before  Osier,  J,,  who  held  that  the  acts  constituted 
forgery,  and  remanded  the  prisoner  into  custody.^  A  sec- 
ond writ  was  obtained  returnable  to  the  Chancery  Division 
court  Boyd,  C,  and  Proudfoot  and  Ferguson,  JJ.,  all 
agreed  that  the  offence  was  forgery.^  Proudfoot,  J.,  how- 
ever, said:  "Wharton  in  his  Conflict  of  Laws,  2d  ed.,  sec. 
836,  says  it  is  sufficient  if  the  offence  charged  be  a  crime 
in  the  asylum  state  at  the  time  of  its  commission,  though 
it  was  not  so  at  the  time  of  the  execution  of  the  treaty.  And 
in  Traugott  Muller's  case,  5  Phil.  289,  the  same  proposi- 
tion was  acted  on.  The  judgment  was  delivered  by  Cad- 
walader,  J.,  and  his  reasoning  appears  to  me  to  be  quite  sat- 
isfactory." From  the  decision  of  the  Chancery  Division,  an 
appeal  was  taken.  In  the  Court  of  Appeal,  Spragge,  C.  J. 
O.,  and  Gait,  J.,  held  that  the  acts  constituted  the  crime  of 
forgery.  Burton  and  Patterson,  JJ.,  A.,  held  that  the  al- 
teration was  not  forgery,  but  only  constituted  embezzlement. 
Upon  this  equal  division  of  opinion,  the  appeal  was  dis- 
missed and  the  judgment  of  the  Chancery  Division  stood 
affirmed.     The  prisoner  was  remanded.** 

1  Re  Hall,  9  P.  R.  878.  *  Re  HaU,  8  Ont.  R.  881. 

*  Re  Hall,  8  Ont.  A.  R.  81.  In  1887  the  extradition  was  sought  from  Canada 
of  one  Howard  T.  Blackstone,  the  defaulting  discount  clerk  of  the  Canal  National 
Bank  of  Portland,  Maine,  on  a  charge  of  foi-gery.  He  was  charged  with  three 
acts  of  forgery.  One  was  the  making  in  the  discount  ledger  of  the  hank  of  a 
fictitious  entry  of  a  note,  no  such  note  as  that  entered  having  been  discounted ; 
another  was  a  false  entry  in  a  book  called  the  ''  Ticker  ";  the  third  was  the  entry 
on  the  counter-foil  of  a  cheque-book  of  a  cheque  for  $8.14,  when  the  cheque  was 
drawn  for  $198.14.  The  offender  was  found  in  Manitoba  and  arrested,  examined, 
and  committed  for  surrender.  On  February  18, 1887,  he  was  discharged  by  Chief 
Justice  Wallbridge,  of  the  Queen's  Bench,  at  Winnipeg,  on  habeas  eorpue.  The 
court  said  that  a  person  who  obtained  money  in  the  manner  described  could  be 
punished  in  Canada  either  for  larceny  or  for  obtaining  money  by  false  pretences, 
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§  437.  Case  of  Phipps.  — In  the  case  of  Phipps,  in  1882, 
the  prisoner  was  superintendent  of  an  almshouse  in  Phil- 
adelphia. To  this  institution  certain  persons  furnished 
goods,  for  the  price  of  which  they  were  entitled  to  receive 
warrants.  These  warrants,  duly  prepared  and  signed  in  fa- 
vor of  the  persons  entitled,  were  in  the  hands  of  one  William- 
son, the  secretary  of  the  almshouse,  for  delivery  to  the  proper 
parties  on  their  signing  the  counterfoils.  The  prisoner  ob- 
tained possession  of  the  warrants  by  falsely  representing  to 
Williamson  that  he  had  authority  to  sign  the  names  of  the 
parties  entitled,  and  by  signing  such  names  on  the  counter- 
foils. The  warrants  were  then  cashed  at  the  city  treasury, 
the  almshouse  being  supported  oy  the  city.  It  was  contended 
that  as  the  prisoner  had  imposed  upon  Williamson  by  false 
representations  of  authority  to  sign  the  warrants,  and  as 
Williamson  had  not  been  defrauded,  the  offence  was  not  com- 
plete. Judge  Sinclair,  before  whom  the  prisoner  was  exam- 
ined, said  that  Williamson  was  only  the  servant  of  the  Board 
of  Guardians,  who  were  the  trustees  of  the  public,  and  that 
the  prisoner  must  have  known  that  the  warrants  would  be  the 
means  of  his  fraudulently  obtaining  public  moneys,  *which 
the  evidence  showed  he  did  acquire.  It  did  not  matter 
whether  Williamson  was  defrauded  or  not.  And  if,  as  was 
represented  by  prisoner's  counsel,  Williamson  was  non  compos 
mentisy  then  so  much  the  worse  were  the  acts  of  the  prisoner 
in  obtaining  the  warrants  from  such  a  person.  Judge  Sin- 
clair held  the  offence  to  be  forgery,  and  committed  the  pris- 
oner.    A  writ  of  habeas  corptu  was  then  obtained  and  the 

bat  he  waa  not  gailty  of  foigery.  The  Chief  Justice  cited  from  In  re  Windsor, 
6  6.  &  S.  529,  the  definition  of  Bkckbum,  J.,  that  '*  forgery  is  the  falsely  mak- 
ing or  altering  a  docnment  to  the  prejudice  of  another,  by  making  it  appear  as 
the  document  of  that  person."  The  Chief  Justice  said  that  the  writing  made  by 
the  prisoner  remained  just  as  he  originally  made  it,  and  had  not,  in  th«  words 
of  the  forgery  act,  been  **  wilfully  altered  ; "  he  had  not  made  a  false  statement 
purporting  to  be  on  behalf  of  another  person,  and  this  was  absolutely  necessary, 
citing  Windsor's  case ;  if  the  prisoner  had  wilfnlly  altered  the  iigures  after  they 
had  been  audited,  for  the  purpose  of  defrauding,  he  would  have  oome  within  the 
definition  in  section  45  of  the  forgery  act ;  but  he  had  done  nothing  more  than 
make  entries  not  true  in  fact,  and  this  was  not  foigery.  Winnipeg  Free  Press, 
Feb.  19,  1887. 
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prisoner  brought  before  the  Queen's  Bench.  Hagartj,  C.  J., 
said  he  concurred  in  Judge  Sinclair's  conclusions,  and  in 
nearly  all  his  reasons.  It  onlj  remained  to  see  whether 
the  evidence  would,  if  the  matters  had  occurred  in  Canada, 
have  sustained  the  charge  according  to  her  laws,  or,  in  the 
words  of  the  treaty,  recited  in  chapter  89,  Consolidated  Stat- 
utes of  Canada,  would  justify  his  apprehension  and  commit- 
ment for  trial  if  the  crime  had  been  there  committed.  He 
thought  it  would.  He  did  not  understand  how  the  mere  fact 
of  the  prisoner  telling  Williamson  that  he  had  audiority  to 
sign  could  prevent  the  act  from  being  forgery.  The  argument 
that  Williamson  was  Tum  compos  mentis  only  made  the  matter 
worse  for  the  prisoner.  In  concluding  his  opinion,  Hagarty, 
C.  J.,  said:  — 

^*  I  may  concisely  state  my  oonclasions  thus :  This  prisoner's 
employers  had  a  right  to  a  valid  receipt  fi*om  each  creditor.  The 
city  of  Philadelphia  was  also  entitled  to  it  This  prisoner,  with 
intent  to  defraud,  wrote  a  false  receipt,  purporting  to  be  in  the 
creditor's  name.  Whether  this  was  done  with  the  assent,  or  by 
the  connivance  of,  or  by  a  deceit  practised  on  his  fellow-servant  or 
clerk,  is,  I  consider,  immaterial.  I  think  the  prisoner  should  be 
remanded." 

Armour,  J. ,  concurred  in  the  opinion  that  Phipps  should  be 
remanded.  At  the  same  time  he  said  that  in  framing  the 
treaty  the  contracting  parties  were  dealing  with  the  present 
and  the  future,  and  the  general  term  "  forgery  "  should  be  held 
to  include  everything  in  the  nature  of  forgery  which  might 
thereafter  be  held  to  be  forgery  at  common  law  by  the  courts, 
or  which  might  be  declared  to  be  forgery  by  the  statute  law. 
Cameron,  J.,  thought  that  the  prisoner  should  be  discharged* 
One  of  the  warrants  was  given  in  the  opinion  of  Judge  Sin- 
clair, and  was  as  follows: 

Guardians  of  the  Poor.  8/27,  1882. 

$595j^^.    No.  968.    Item.    Leeds  and  Ferguson. 

Beceived  above  Warrant, 

Leeds  and  Febguson. 
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It  was,  said  Judge  Cameron,  proved  bj  an  expert  in  the 
law  of  Pennsylyania  that  the  offence  committed  bj  the  pris- 
oner was  hj  that  law  a  forgery,  and  if  nothing  appeared  but 
that  he  signed  the  names  of  Leeds  &  Ferguson,  or  the  other 
persons  who  had  claims  against  the  almshouse,  to  the  receipts 
given  in  evidence,  it  would  be  forgery,  both  by  the  common 
law  and  by  the  statute  law  in  force  in  Ontaria  But  it  ap- 
peared by  the  evidence  of  Williamson  that  the  signing  took 
place  in  his  presence,  and  that  the  prisoner  did  not  pretend 
that  the  signature  was  that  of  Leeds  &  Ferguson,  but  only  that 
he  falsely  represented  that  he  had  their  authority  to  sign. 
This,  Cameron,  J.,  held,  was  not  forgery.  The  prisoner  was 
remanded.  ^  From  the  decision  of  the  Queen's  Bench  an  appeal 
was  taken  to  the  Court  of  Appeal.^  Spragge,  C.  J.  0.,  said  he 
was  unable  to  agree  with  the  opinion  expressed  by  Mr.  Justice 
Cameron,  that  forgery  under  the  treaty  was  confined  to  the 
statutory  felony  of  forgery.  Patterson,  J.  A.,  was  also  of 
opinion  that  the  prisoner  was  properly  remanded  by  the  court 
below.  Burton,  J.  A.,  thought  that  the  crime  of  forgery  un- 
der the  extradition  act  was  only  such  as  existed  at  the  time  of 
the  making  of  the  treaty.  He  thought  Phipps  guilty  of  such 
forgery.  In  the  absence  of  any  suspicion  of  complicity  on  the 
part  of  Williamson  in  the  fraud,  the  facts  would  have  made 
out  the  crime  of  forgery ;  but  as  the  evidence  afforded  ground 
to  infer  that  Williamson  and  Phipps  were  in  collusion,  and 
had  combined  together  for  the  purpose  of  committing  the 
fraud  by  means  of  false  documents,  it  was  sufficient  to  war- 
rant the  commitment  of  Phipps  for  the  crime  of  forgery  at 
common  law.  Ferguson,  J.,  agreed  with  Burton,  J.  A.  The 
appeal  was  dismissed. 

§  488.  Case  of  Jarrard.  —  In  the  case  of  Jarrard,^  before  the 
Divisional  Court,  Common  Pleas  Division,  on  habeas  eorptUj 
the  facts  were  that  the  prisoner  was  the  collector  of  Middle- 
sex County,  in  the  State  of  New  Jersey,  and  as  such  kept  a 
book  in  which  to  enter  the  payment  and  reception  of  all  mon- 
eys received  by  him  as  collector.     It  was  the  principal  book 

1  Be  Phipps,  1  Out  R.  586.  *  JU  Phipps,  8  Ont  A.  R  77. 

*  He  Jarrard,  4  Ont.  B.  266. 
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kept  by  him.  It  was  purchased  with  the  money  of  the  comity, 
was  kept  in  the  collector's  office,  and  was  left  by  him  at  the 
close  of  his  term  of  office ;  it  was  by  statute  open  to  the  in- 
spection of  those  interested  in  it,  and  contained  the  certifi- 
cate of  the  comity  auditors  as  to  the  correctness  of  the  matters 
entered  in  it.  After  the  book  had  been  examined  by  the 
proper  auditors  as  to  the  amounts  received  and  paid  out  by 
and  through  the  prisoner  as  collector,  and  a  certificate  of  such 
amounts  made  by  them,  the  prisoner,  who  was  a  defaulter, 
with  intent  to  cover  his  defalcations  altered  the  book  by  mak- 
ing certain  false  entries  of  moneys  received  and  paid  out,  and 
changing  the  additions  to  correspond.  Some  of  the  entries 
were  made  by  the  prisoner  himself,  and  others  by  his  clerk 
by  his  direction ;  but  the  clerk,  on  finding  that  such  entries 
were  false,  changed  them  back.  Wilson,  C.  J.  (Gait,  J., 
concurring),  held  that  the  book  was  the  public  property  of 
the  county,  and  not  the  property  of  the  prisoner,  and  that  the 
entries,  both  those  made  by  the  prisoner  and  those  made  by 
his  clerk,  whose  act  was  in  law  the  act  of  the  prisoner,  con- 
stituted forgery  at  common  law,  as  well  as  under  32-88  Vic. 
ch.  19,  D.  The  extradition  act,  said  Wilson,  C.  J.,  in  force 
in  Canada  was  40  Vic.  ch.  25,  D.  By  this  act  it  was  neces- 
sary that  the  offence  charged  should  be  an  offence  against  the 
laws  of  Canada,  if  committed  there.  Forgery  was  included 
in  the  second  schedule  to  that  act,  and  it  was  declared  by 
that  schedule  that  the  crimes  mentioned  therein  should  be 
construed  ^^  according  to  the  law  existing  in  Canada  at  the 
date  of  the  alleged  crime,  whether  by  common  law  or  by 
statute  made  before  or  at  the  passing  of  this  act,  and  as  in- 
cluding only  such  crimes,  of  the  descriptions  comprised  in 
the  list,  as  are  under  that  law  indictable  offences. "  He  also 
quoted  sec.  1,  par.  2,  of  the  act,  and  referred  to  sec.  4,  sub-sec. 
2,  and  to  the  proviso  in  the  treaty  of  1842 ;  and  to  sees.  11, 
12,  and  13  of  the  act.  He  concluded  as  follows :  ''  I  entertain 
no  doubt  whatever  that  the  acts  alleged  against  the  prisoner 
are  acts  of  forgery  at  the  common  law ;.  and  in  my  opinion 
they  are,  as  entries  in  his  account  between  the  prisoner  and 
the  county  of  which  he  was  collector,  acts  of  forgery  by  our 
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Btatate ;  and  according  to  the  evidence  they  are  acts  of  forg- 
ery according  to  the  law  of  the  State  of  New  Jersey."  The 
prisoner  was  remanded  to  the  custody  of  the  sheriff. 

§  489.  Cases  of  De  Bann  and  Hardie.  —  The  offence  of  forg- 
ery was  involved  in  the  case  of  De  Baiin,  in  1888.  De  Baan 
was  assistant  cashier  of  the  National  Park  Bank  of  New  York 
City,  and  as  such  it  was  customary  for  him  to  receive  state- 
ments of  accounts  from  the  various  banks  which  did  business 
with  his  own  as  their  correspondent  The  accounts,  which 
were  received  monthly,  consisted  of  a  credit  side,  containing 
an  acknowledgment  of  drafts,  cheques,  and  notes  which  had 
been  sent  to  the  Park  Bank  for  collection ;  and  of  a  debit 
side,  composed  of  items  returned  as  unpaid,  of  protest  fees, 
cash  remittances,  &c.  One  of  the  correspondents  of  the  Park 
Bank  was  the  Farmers'  and  Merchants*  National  Bank  of 
Baltimore,  Maryland.  De  Baun  was  charged  with  the  fraud- 
ulent alteration  of  the  account  of  the  latter  for  March,  1888, 
so  as  to  make  it  appear  that  the  assets  to  the  credit  of  the 
Park  Bank  in  the  Baltimore  bank  were  larger  than  they  really 
were.  In  the  information  the  account  of  the  Baltimore  bank, 
which  among  bankers  would  be  known  as  an  account  current, 
was  termed  an  accountable  receipt,  and  its  alteration  was 
claimed  to  be  forgery  under  sections  29  and  46  of  the  Forgery 
Act,  and  also  at  common  law.  Judge  Bioux,  before  whom 
the  fugitive  was  examined,  held  the  offence  to  be  forgery  both 
at  common  law  and  under  the  Canadian  statute.^  This  deci- 
sion was  affirmed  by  Mr.  Justice  Church,  of  the  Queen's 
Bench,  on  habeas  corpus^  November  14, 1888.*  In  1889,  the 
question  of  forgery  under  the  treaty  of  1842  came  before  the 
courts  of  Nova  Scotia.  Henry  Hardie,  the  book-keeper  and 
cashier  of  a  firm  in  New  York,  was  directed  by  a  member  of 
the  firm  to  draw  fourteen  cheques  on  the  Central  National 
Bank  of  New  York,  five  to  the  order  of  B.  Davenport,  and 
nine  to  the  order  of  Asmidown  &  Smith,  leaving  the  dates 
and  amounts  blank.  He  drew  the  cheques  as  directed,  ex- 
cept one,  which  he  left  entirely  blank,  and  pi*esented  them  in 

^  InreVe  Baan,  Mont  Gaz.,  Oct  8,  1888  ;  11  Leg.  News,  823. 

s  Ex  parte  De  Baan,  Mont  Gaz.,  Not.  14,  1888 ;  11  Leg.  News,  899. 


LAW  IN  CANADA.  671 

the  cheque-book  to  the  member  referred  to,  who,  believing  that 
all  had  been  drawn  as  directed,  signed  the  whole  fourteen. 
Hardie  subsequently  filled  up  the  blank  cheque  by  making  it 
payable  to  his  own  order  for  $3,900,  and  having  endorsed  it 
deposited  it  to  his  own  credit  in  another  bank.  He  subse- 
quently withdrew  from  the  latter  bank  the  greater  part  of  the 
money  and  fled  to  Canada.  Mr.  Justice  Ritchie,  of  the  su- 
preme court  of  Nova  Scotia,  held  this  to  be  forgery ;  and 
Hardie  was  subsequently  surrendered  on  the  charges  of  forg- 
ery and  utterance  of  forged  paper.^ 

7.   QueBtion  of  Surrender. 

§  440.  Condition  of  FngitiTe.  —  An  important  question  for- 
merly much  discussed  was  whether  the  condition  of  the  fugi- 
tive, or  the  prejudice  which  might  be  supposed  to  exist  against 
him  in  the  demanding  country  in  consequence  of  that  condi- 
tion, was  proper  to  be  considered  on  an  application  for  extra- 
dition. This  question  frequently  arose  under  the  treaty  of 
1842,  during  the  existence  of  slavery  in  the  United  States. 
Prior  to  the  conclusion  of  that  treaty,  when  at  various  periods 
the  surrender  of  fugitive  criminals  was  granted  as  an  act  of 
comity  by  Canada  and  by  some  of  the  States  of  the  United 
States,  the  Canadian  government  refused  to  recognize  offences 
which  grew  out  of  the  relation  of  master  and  slave.  Thus,  on 
July  21, 1829,  Mr.  Van  Buren,  then  Secretary  of  State,  wrote 
to  Mr.  Yaughan,  British  minister,  stating  that  the  governor 
of  Illinois  had  transmitted  evidence  that  one  Paul  Yallard 
had  stolen  a  female  mulatto  slave  and  fled  to  Canada.  Mr. 
Van  Buren,  while  saying  that  he  was  aware  that  there  was 
no  ground  in  public  law  for  a  formal  application,  requested 
Mr.  Vaughan  to  employ  his  good  offices.*  Subsequently  Mr. 
Yaughan  replied,  enclosing  an  extract  from  a  report  of  the 
executive  council  of  Lower  Canada,  whicli  was  as  follows : 
^^  In  former  cases  the  committee  have  acted  upon  the  priu- 

1  N.  Y.  Daily  Register,  April  18, 1889.  Mr.  Jastice  Ritchie  cited  Bex  v.  Hart, 
7  C.  &  P.  652  ;  Reg.  v.  Bateman,  1  Cos,  C.  G.  186 ;  Reg.  v.  Wilson,  2  Id.  426 ; 
and  the  dictum  of  Wylde,  C.  J.,  in  Flower  v.  Shaw,  2  Carr.  k  Kir.  708. 

«  MSS.  Notes,  Or.  Br. 
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ciple,  which  now  seems  to  be  generally  understood,  that, 
whenever  a  crime  has  been  committed,  and  the  perpetrator 
is  punishable  according  to  the  lex  loci  of  the  country  in 
which  it  was  committed,  the  country  in  which  he  is  found 
may  rightfully  aid  the  police  of  the  country  against  which 
the  crime  was  committed  in  bringing  the  criminal  to  justice ; 
and,  upon  this  ground,  have  recommended  that  fugitives  from 
the  United  States  should  be  delivered  up."  But  (the  re- 
port concluded)  the  offence  must  be  one  of  those  mala  in  se, 
universally  admitted  to  be  crimes  in  every  nation.  Canada 
did  not  recognize  slavery.  She  did  not  admit  that  property 
could  be  had  in  a  human  being,  and  consequently  could  not 
give  Vallard  up,  even  if  he  were  in  Canada,  which  did  not  ap- 
pear.^ The  treaty  of  1842  enumerated  certain  offences  known 
to  the  laws  of  both  countries,  without  reference  to  the  condi- 
tion of  the  offender.  In  1860  a  case  arose  which  produced 
great  excitement  both  in  the  United  States  and  in  Canada. 
John  Anderson,  a  slave  in  Howard  County,  Missouri,  had  a 
wife  who  lived  also  as  a  slave  on  an  estate  about  two  miles 
away.  In  1853,  Anderson  was  sold  by  his  owner  to  another 
man  thirty-two  miles  away.  In  September,  1853,  Anderson 
was  seen  by  several  persons  lurking  about  the  place  where  his 
wife  lived,  and  had  been  there  three  weeks  and  had  been  pur- 
sued several  times,  when  one  day  he  accosted  a  planter  named 
Diggs,  and  requested  him  to  tell  him  where  one  Charles  Givens 
live*  I ;  and  on  being  asked  why,  answered  that  he  wished  Givens 
to  buy  him,  —  that  he  belonged  to  another  man  further  away, 
but  that  he  wished  Givens  to  buy  him,  because  his  (Ander- 
son's) wife  lived  only  six  miles  from  Givens'.  Diggs  charged 
Anderson  with  being  a  runaway  slave.  The  law  of  Missouri 
declared  that  any  slave  found  more  than  twenty  miles  from 
his  home  sliould  be  deemed  a  runaway;  that  any  person 
might  apprehend  any  negro  being  or  suspected  of  being  a 
runaway ;  and  provided  a  reward  for  so  doing.  Diggs  told 
Anderson  to  come  with  him  and  get  his  dinner,  and  then  he 
would  go  with  him  to  Givens  and  see  about  the  matter.  An- 
derson at  first  walked  quietly  along,  but  afterwards  took  to 

1  MSS.  Notes,  Br.  Leg.,  vol.  15. 
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his  heels,  when  Diggs  called  four  negroes  who  were  with  him 
to  give  chase,  telling  them  that  if  they  caught  the  fugitive 
they  should  have  the  reward.  Anderson  drew  a  knife,  and 
declared  that  if  they  came  near  him  he  would  kill  them.  The 
negroes  kept  off,  but  continued  to  pursue  him  in  a  circle,  until 
they  at  Iwgth  brought  him  near  Biggs'  house.  On  seeing 
this,  Diggs  crossed  a  hedge,  and  approached  him.  Anderson 
threatened  him  with  the  knife ;  Diggs  struck  at  him  with  a 
stick,  which  caught  in  a  bush  and  broke  ;  and  tlieu  Anderson 
stabbed  him  in  the  breast.  Diggs  then  turned  to  run,  but, 
catching  his  foot  in  a  vine,  fell,  when  Anderson  stabbed  him 
in  the  back.  The  negroes  made  chase  of  Anderson,  but  he 
escaped,  and  reached  Canada,  where  he  lived  unmolested  till 
the  spring  of  1860.  Diggs  lingered  for  some  time,  but  finally 
died  of  his  wounds.  When  Anderson  was  arrested  in  Canada 
he  was  brought  before  a  justice  of  the  peace  at  Brantford, 
who,  on  an  examination  of  the  case,  committed  him  to  await 
the  action  of  the  Governor-General.  A  requisition  was  made 
by  General  Cass,  then  Secretary  of  State  of  the  United  States. 
The  distinctive  question  raised  in  the  case  was  whether  a  per- 
son who  had  killed  a  man  who  had,  not  in  the  execution  of 
any  legal  warrant,  attempted  to  deprive  him  of  his  liberty, 
could  be  guilty  of  murder.  Sir  Edmund  Head,  the  Governor- 
General,  was  at  the  time  in  England ;  but  the  officer  adminis- 
tering the  government  of  Canada  applied  to  the  Secretary  of 
State  for  the  Colonies  for  instructions.  The  Colonial  Secre- 
tary conferred  with  the  Foreign  Secretary,  and  instructed  the 
Governor-General  to  take  such  measures  as  were  authorized 
by  the  laws  of  Canada  "  to  deliver  up  the  fugitive."  After  his 
commitment,  Anderson  applied  to  the  court  of  Queen's  Bench 
of  Upper  Canada  for  a  writ  of  habeas  corpus.  On  the  hearing 
of  the  writ,  Robinson,  C.  J.,  delivering  the  opinion  of  a  ma- 
jority of  the  court,  held  that  the  prisoner  should  be  remanded, 
saying :  — 

^^  We  are  told  that  there  is  no  assurance  that  the  prisoner,  being 
a  slave,  will  be  tried  fairly  and  without  prejadice  in  a  foreign  coun- 
try ;  bat  no  coart  or  magistrate  can  refuse  to  give  effect  to  an  act 

of  Parliament  b}'  acting  on  such  an  assumption ;  nor  can  we  be 
VOL.  I.  —  4S 
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influenced  by  the  consideration,  a  very  painful  one  in  all  such 
cases,  that  the  prisoner,  even  if  he  shall  be  whoUy  acquitted  of  the 
offence  imputed  to  him,  must  still  remain  a  slave  in  a  foreign 
country." 

McLean,  J.,  dissented.^  Notice  of  an  appeal  from  the  decision 
of  the  Queen's  Bench  to  the  Court  of  Appeal  of  Upper  Canada 
was  immediately  given ;  and  when  the  intelligence  of  the  de- 
cision of  the  Queen's  Bench  reached  England,  the  Secretary 
of  State  for  the  Colonies  sent  the  Grovernor-General  of  Canada 
the  following  instructions :  — 

^'  If  the  result  of  the  appeal  be  adverse  to  the  prisoner,  you  will 
bear  in  mind  that,  under  the  Treaty  of  Extradition,  he  cannot  be 
delivered  over  to  the  United  States  authorities  by  tlie  mere  action 
of  the  law.  That  can  only  be  done  by  a  warrant  under  the  hand 
and  seal  of  the  governor.  The  case  of  Anderson  is  of  the  gravest 
possible  importance,  and  Her  Majesty's  government  are  not  satis* 
fled  that  the  decision  of  the  court  at  Toronto  is  in  conformity  with 
the  view  of  the  treat}^  which  has  hitherto  guided  the  authorities  in 
this  country.  I  am,  tiierefore,  to  instruct  you  to  abstain  in  any 
case  from  completing  the  extradition  until  Her  Majest^^'s  govern- 
ment shall  have  had  furtlicr  opportunity  of  considering  the  question, 
and,  if  possible,  of  conferring  with  the  government  of  the  United 
States  on  the  subject."* 

Subsequently,  however,  to  the  decision  of  the  Queen's  Bench, 
the  prisoner  obtained  another  writ  of  habeas  corpua  from  the 
the  court  of  Common  Pleas,  which  ordered  his  discharge  on 
the  technical  ground  of  the  irregularity  of  his  commitment.' 
The  case  was  not  further  pursued. 

§  441.  VazioQs  Questions.  — It  is  no  answer  to  a  charge  of 
extradition  that  interested  parties  may  previously  have  en- 
deavored to  compromise  the  matter  with  the  fugitive.*  In 
1862,  the  Governor-General  of  Canada  refused  to  surrender 
one  Jackson,  charged  with  robbery  in  the  State  of  Ohio,  on 

1  Matter  of  John  Anderson,  20  U.  C.  Q.  B.  124,  173. 

2  103  Ann.  Reg.  (1861)  p.  520. 

•  /»  r«  John  Anderson,  11  tJ.  C.  C.  P.  9. 

*  Decision  of  Jadge  Rionz,  De  Bann  case^  Mont  Gaz.,  Oct.  8,  1888.  The 
prisoner  was  subsequently  surrendered,  after  a  hearing  of  the  case  <m  kahcaa  ear*- 
pus,    11  Leg.  News,  899. 
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the  ground  of  the  insufficiency  of  the  evidence,  and  also  be- 
cause it  appeared  from  the  evidence  taken  on  the  examination 
that  the  fugitive  had  already  been  convicted  of  larceny  in  Ohio 
on  the  same  facts  upon  which  his  extradition  was  sought  on 
the  charge  of  robbery.^  In  the  case  of  Caldwell,  in  1862,  it 
was  contended  on  habeas  earpus  that  the  accused  could  not  be 
legally  apprehended  in  Canada,  because  the  offence,  if  com- 
mitted, was  committed  more  than  two  years  before  the  com- 
plaint against  him ;  and  that,  by  the  laws  of  the  United 
States,  the  lapse  of  two  years  was  a  bar  to  the  criminal 
prosecution.  It  was  answered  that  in  cases  affecting  the 
revenues  in  the  United  States,  the  limitation  was  five  years ; 
and  that  in  any  case  the  defence  might  be  repelled  by  show- 
ing that  the  accused  was  a  fugitive  from  justice.  Judge 
Wilson  said  that  this  was  a  matter  of  defence  of  which  the 
accused  might  take  advantage  by  plea,  or  some  proceeding  in 
the  nature  of  a  plea,  and  he  might  be  precluded  from  getting 
the  advantage  of  it  by  a  proper  replication,  or  by  counter  evi- 
dence in  the  nature  of  a  replication.  It  affected  his  liability 
to  be  prosecuted  or  convicted,  but  not  his  criminality.  Objec- 
tion overruled.^  It  was  held  in  the  case  of  Lamirande  that, 
under  the  Imperial  statute  6  and  7  Vic.  ch.  75,  the  consul- 
general  of  France  was  not  competent  to  request  the  extradir 
tion  of  a  fugitive  criminal,  such  consul  not  being  an  accredited 
diplomatic  agent.^ 

§  442.  Voluntary  Return.  — In  the  case  of  Cross  and  Wliite, 
two  alleged  forgers  from  the  State  of  North  Carolina,  who 
were  arrested  and  brought  before  the  police  court  at  Mon- 
treal, the  fugitives  were  permitted  to  return  voluntarily,  with- 
out examination,  and  the  money  they  brought  with  them  was 
returned,  upon  certain  conditions  embodied  in  a  formal 
agreement.* 

^  Lord  Lyons  to  Mr.  Seward,  June  12, 1862  (MSS.  Notes,  Br.  Leg.),  enclosing 
an  opinion  of  the  attorney -general  of  Canada  of  May  29,  1862. 

«  In  re  Caldwell,  5  U.  C.  P.  R.  217. 

*  Ex  parte  Lamirande,  10  L.  C.  Jar.  280 ;  1866. 

«  Toronto  Daily  Mail,  April  9,  1888,  says :  — 

"Jaat  before  the  court  closed  the  foUawing  was  signed,  sealed,  and  de- 
livered :  — 
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6.  Haheat  Corput. 
§  443.  Fowar  to  iasne  Writ.  —  MoBt  of  the  printed  discas- 
sions  of  extradition  cases  in  Canada  hare,  as  in  the  United 
States  and  in  England,  taken  place  on  vrits  of  habeas  corpus. 
The  power  to  issue  such  a  writ  for  Canada  is  now  confined  to 
the  courts  of  tlmt  country.  In  the  case  of  John  Anderson  in 
1860,  an  application  was  made  to  the  court  of  Queen's  Bench 
at  Westminster  for  a  writ  of  habeas  corpus  to  bring  tlie  pris- 

" '  In  the  matter  of  the  eitnidiiion  of  Charles  E.  Crosa  ind  a  C.  White :  — 

"  '  Representing  the  Stnte  of  [forth  Curoliua  in  the  mattar  of  the  indictmenlB 
pMniisft  against  Chnrlea  E.  Cross  and  Samuel  C.  White  in  the  Bupreme  conrt  of 
the  amntj  of  Wake,  and  »a  Unitad  States  Attorney  for  the  Esateni  District  of 
North  Cu«)ina,  cba:^!  with  the  proaecntion  of  all  offeacea  against  the  I'nited 
States  lavs  in  the  said  district. 

" '  I  do  hereby  stipulate  and  covenant  to  and  with  the  aaid  Charles  E.  Cross 
and  Samuel  C.  White,  that  if  the;  shall  surrender  themselves  to  Charies  D. 
Heartt,  the  person  designated  by  the  President  of  the  United  Stales  to  receive 
them  under  the  extradition  taws,  without  any  proceeding  undi^r  the  Eitradition 
Act  and  the  treaty,  and  shall,  as  far  as  they  may  be  aide,  aid  in  the  delivery  ta 
the  special  receiver  of  the  State  Balional  Bank,  F.  M.  Uusbne,  the  money  brought  . 
by  aaid  Cross  and  White  to  CQuula,  and  shall  return  with  said  Heartt  and  potse 
to  the  State  of  North  Cnroliua,  there  to  he  dealt  with  acconling  to  lav,  I  vilt 
not  institute  or  permit  to  I*  institnted  in  the  courts  of  the  TTnited  States  any 
indictment  or  prosecution  for  any  offence  under  the  natirmal  hnnltin^  laws,  th<t« 
heing  no  offence  embraced  in  said  Inws  for  which  they  should  be  eitrailited  ;  and 
that  in  behalf  of  the  State  thi're  shall  be  no  prosecution  instituted  against  them 
or  either  of  them  other  than  those  for  which  eitradition  is  now  or  about  to  be 
■ought,  to  wit :  — 

"  '  1.  An  indictment  for  forging  a  prombsory  note  for  $6,250  purporting  to 
be  signed  by  D.  H.  Graves  and  W.  H.  Saunders,  and  a  eonnt  or  indictment  for 
altering  the  same. 

"  '  2.  An  indictment  for  forging  a  promissory  note  for  $7,600  purporting  to 
be  signed  by  W.  H.  Avora  and  D.  J.  Barber,  with  a  count  for  altering  the  same. 

"  '  3.  An  indictment  for  forging  a  promissory  note  for  15,800  <e*act  amonnt 
not  certain),  purporting  to  be  signed  hy  H.  H.  Morgan,  Jamea  Parker,  and  C.  O. 
Beddick,  with  a  count  for  altering  the  ssrae. 

*■  ■  That  said  Cross  nnd  White  shall  be  received  nnder  the  conditions  as  if  they 
had  been  extradited  upon  their  prosecution,  and  noDB  other. 

"■(Signed)  C.  E.  Cross, 

Sak.  C.  Warra, 

T,    H.    BCSBEB, 

"  '  TOEONTO,  April  7." "  7n  all  caineUuM. 

"  The  prisoners  daring  the  Hme  oconpied  in  counting  the  money  temsined  in 
the  detectives' room.  Subsequently,  they  were  taken  to  the  13.30  train  in  chai^ 
of  the  Chief  of  Police  Heartt,  and  departed  diteot  for  Baleigh." 
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oner  before  that  court.  The  writ  was  granted,  but  was  never 
executed,  owing  to  the  discharge  of  the  prisoner  on  a  similar 
writ  by  a  court  in  Canada.^  But  in  consequence  of  the  ac- 
tion of  the  Queen's  Bench  at  Westminster,  the  Imperial 
act  25  and  26  Vic.  ch.  20,  was  passed,  which  provided  that 
no  writ  of  habeas  corpus  sliould  issue  out  of  any  court  in  Eng- 
land to  any  colony  or  foreign  dominion  of  the  Crown,  in  which 
any  court  possessed  the  power  to  issue  and  insure  the  due  ex- 
ecution of  the  writ. 

§  444.  Return  to  "Writ.  —  In  response  to  the  writ  the  person 
to  whom  it  is  directed  and  who  has  the  prisoner  in  custody, 
must  produce  him  before  the  court.  In  the  ci^se  of  Reno  and 
Anderson^  the  gaoler  made  return  that  he  held  the  prisoners 
on  a  warrant  of  commitment,  which  he  annexed,  and  that  he 
was  ready  to  pi*oduce  the  bodies  of  the  relators,  but  that  he 
was  unable  to  convey  them  to  the  city  of  Toronto,  where  the 
court  was  sitting,  because  he  had  no  means  to  pay  the  ex- 
penses of  such  conveyance.  This  return  was  sent  by  post 
to  the  clerk  of  the  crown  and  pleas  of  the  court  of  Queen's 
Bench  at  Toronto,  who  wrote  on  the  back  of  the  return:  "  Re- 
ceived and  filed  the  26th  September,  1886/'  and  signed  his 
name  thereto.  It  was  then  handed  to  the  clerk  in  chambers. 
Subsequently  a  justice  of  the  Queen's  Bench  made  an  order 
allowing  the  papers  to  be  withdrawn  in  order  that  a  proper 
return  might  be  made.  The  prisoners  were  subsequently  pro- 
duced. On  the  hearing  of  the  writ  the  court  said  that  the  first 
return  was  in  fact  no  return,  but  only  an  excuse  for  not  mak- 
ing one.  The  second  section  of  the  habeas  corpus  act  (81  Car. 
II.)  provided  how  the  charges  for  bringing  up  the  body  were 
to  be  paid  and  secured.  Moreover,  said  the  court,  on  a  writ  of 
habeas  corpus  returnable  before  a  judge  in  chambers,  the  re- 
turn must  have  been  brought  to  and  read  before  him,  before 
any  officer  of  the  court  could  file  it.  What  was  done  in  the 
present  case  did  not  amount  to  filing.  If  it  had,  the  return 
would  have  been  ordered  to  be  taken  from  the  files,  in  order 
that  a  proper  return  might  be  made.   In  Re  Lewis,^  Gwynne,  J., 

1  11  U,  C.  C.  P.  9.  «  Reg.  V,  Reno  &  Anderaon,  i  U.  C.  P.  R.  281. 

»  6  P.  R.  236,  289. 
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animadverted  severely  upon  tbe  failure  of  a  magistrate  to  make 
complete  return  to  a  writ  of  certiorari. 

§  445.  Extent  of  R«Ti«w.  —  With  respect  to  the  esteut  of 
the  revisory  power  to  be  exercised  by  means  of  the  writ  of 
habeat  corpus,  the  judges  were  at  first  inclined  to  act  as  if 
sitting  in  error.  Thus  in  Kermott's  case,'  Sullivan,  J.,  held 
that  he  could  review  the  decision  of  tbe  committing  magis- 
trate upon  the  weight  of  evidence.  In  the  case  of  Tubhee,' 
Macaulay,  0.  J.,  while  discharging  the  prisoner  on  the  ground 
that  his  <^ence,  bigamy,  did  not  come  within  the  treaty,  ex- 
pressed a  strong  opinion  in  favor  of  the  power  of  review. 
Robinson,  C.  J.,  in  the  case  of  John  Anderson,^  questioned 
the  correctness  of  that  opinion,  but,  upon  the  strength  of  the 
two  cases  above  cited,  reviewed  the  evidence  and  held  it  to  be 
sufficient.  The  same  thing  occurred  in  the  case  of  Reno  and 
Anderson,*  in  1868,  the  court  reviewing  the  evidence  but  re- 
fusing to  discharge  the  relator.  This  case  was  before  Draper, 
C.  J.  In  the  case  of  Zink,"  Cross,  J.,  discussed  the  question, 
but  did  not  decide  it ;  and  discharged  tbe  prisoner  on  other 
grounds.  In  the  case  of  Gould,"  it  was  held  that  although 
the  eWdence  presented  several  views  of  the  prisoner's  conduct, 
yet  there  being  one  upon  which,  if  uncontradicted  and  accepted 
by  the  jury,  tlie  prisoner  might  be  convicted,  the  court  would 
not  on  habeas  corpus  discharge  him.  In  the  case  of  Parker,' 
the  judgment  of  the  committing  magistrate  upon  tbe  evidence 
was  set  aside  by  Osier,  J.,  and  the  prisoner  dischai^d.  la 
two  recent  cases  the  evidence  has  been  reviewed  and  the 
prisoner  held.^  On  the  other  hand,  in  the  case  of  Weir,*  in 
1887,  Mr.  Justice  Cameron  said :  — 

1  /n  rt  Eermott,  1  Cham.  R.  258.     See  abo  Barley'a  CMe,  1  U.  C.  L.  J.  M. 

1  1  F.  K.  93.  But  tbe  Chief  Jastiw  said,  alio,  that  he  coold  hew  huther 
teatimoDj. 

»  20  U.  C.  Q.  B.  121. 

•  B«g.  V.  R«no  &  AnderaoD,  *  U.  C.  P.  B.  281. 

•  ExpaHi  Zink,  8  Q.  L.  K.  281. 

•  Beg.  e.  Ooold,  20  U.  C.  C.  P.  ISt. 
1  Inn  Parker,  9  P.  B.  8S2. 

•  Beg.  V.  Browne,  31  IT.  C  C.  F.  43*  i  s.  c.  on  •ppeal,  t  Ont  A.  S.  SSe ; 
&eg.  ».  HoTey,  8  IT.  C.  P.  K.  845. 

■An  Weir,  U  OnL  R.  386. 
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*'  If  there  is  legal  evidence  tending  to  attach  crimhialit}'  to  the 
accused,  the  County  Couii;  judge  is  the  functionary  who  in  the 
present  instance  is  to  determine  the  weight  to  be  attached  to 
the  evidence.  Though  a  Judge  of  the  High  Court  of  Justice  may 
as  a  judge  of  first  instance  hear  a  charge  preferred  against  a  fugi- 
tive from  justice  from  a  foreign  countrj*,  he  is  not  at  libert}*,  I 
think,  to  review  the  decision  of  any  other  judicial  officer  having 
jurisdiction  to  hear  extradition  cases  upon  the  weight  of  evidence 
merel}';  and  the  court's  supervision  does  not  extend  beyond  the 
right  of  revision,  where  the  case  does  not  come  within  the  class  of 
extraditable  offences,  or  there  is  no  evidence  of  criminality  at  all 
to  warrant  a  committal  for  extradition." 

Gait,  J.,  concurred.  Rose,  J.,  said  he  desired  to  leave  the 
question  as  to  the  power  of  review  open  for  further  considera- 
tion. In  the  case  of  Hardie,  a  fugitive  from  the  justice  of  the 
United  States  in  Nova  Scotia,  in  1888,  it  was  contended  that 
on  habeas  corpus  the  court  could  not  look  behind  the  return 
of  the  sheriff  or  gaoler,  if  there  was  found  on  its  face  a  legal 
cause  of  detention.  The  court  did  not  expressly  adopt  the 
proposition,  on  which  it  said  there  appeared  to  be  much  con- 
flict of  authority,  but  said  that  under  the  circumstances  of 
the  case,  the  prisoner  having  been  lawfully  remanded  for 
further  examination,  there  was  no  ground  for  discharging 
him  at  that  time.^  In  the  case  of  De  Baun,  in  1888,  Church, 
J.,  held  that  where  there  was  competent  evidence  before  the 
examining  magistrate  upon  which  to  base  a  decision  of  com- 
mitment,  the  courts  would  not  on  haheas  corpus  review  his 
decision  as  to  the  sufficiency  of  such  evidence.  The  learned 
judge  added  that  the  commitment  of  a  fugitive  would  not  be 
set  aside  on  habeas  corpus  for  mere  irregularity,  but  only  for 
illegality  in  the  proceedings  of  the  committing  magistrate.^ 
In  the  case  of  Martin  Burke,  it  was  held  by  the  court  of 
Queen's  Bench  of  Manitoba,  July  30,  1889,  that  it  was  not 
admissible  on  habeas  corpus  to  review  the  decision  of  the 
committing  magistrate  as  to  the  weight  of  evidence.'     In 

^  In  re  Hardie,  before  Mr.  Jna.  Townsend,  supreme  court  of  N.  S. ;  MSS. 
report  of  Meagher,  Drysdale,  &  Newcombe. 
*  InreDe  Baun,  Mont.  Gaz.,  Nov.  14,  188S. 
>  Wmnipeg  Free  Press,  July  81, 1889. 
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Ex  parte  Phelaii  it  was  held  that  while  the  court  might 
on  habeat  corpus  decide  as  to  the  legality  or  admissibility 
of  evideiice,  or  iDquire  whether  there  was  an  entire  absence 
of  evidence  on  any  essential  point,  it  "  should  refrain  from 
such  criticism  as  merely  called  in  question  the  wei^t  or  pre- 
ponderance of  proof,"  that  being  &  question  for  the  examin- 
ing magistrate.'  In  the  same  case  it  was  held  that  where  a 
prisoner  was,  after  due  examination  before  a  competent  magis- 
trate, committed  for  surrender,  he  could  not  on  habeas  corpiu 
avail  himself  of  an  alleged  irregularity  in  Iiis  arrest.  The 
court  cited  Martiu's  case,  U.  C.  L.  J.,  1868,  p.  124.  Xhe  re- 
cent tendency  of  the  courts  is  to  exclude  the  consideration  of 
technical  objections,  and,  where  competent  evidence  was  be- 
fore tlie  examining  magistrate,  to  refuse  to  review  his  deci- 
sion as  to  its  weight. 

§  446.  Reault  of  Deoislon  fiiTorabt«  to  Piiaonor.  —  Where  for 
any  reason  the  commitment  is  set  aside  on  habeag  eorpits,  the 
prisoner  is  generally  discharged.  This  result,  however,  has 
not  always  been  thought  to  be  necessary.  In  the  case  of 
Tubbee,*  Macaulay,  C.  J.,  expressed  the  opinion,  obiter,  that 
if  the  court  should  be  of  opinion  that  the  evidence  was  in- 
siiiRciont,  it  miglit  hear  further  testimony.  This  view  does 
not  appear  to  have  been  acce[itcd,  since  it  converts  the  judge 
on  habean  corptm  into  an  examining  magistrate.  It  was,  more- 
over, in  conflict  with  the  previous  decision  in  the  case  of  Ker- 
mott,*  to  which  Chief  Justice  Macaulny  referred,  and  in  which 
Sullivan,  J.,  held  tlmt,  while  it  might  be  within  the  power  of 
the  examining  magistrate  to  detain  the  prisoner  for  the  pro- 
duction of  furtlier  evidence,  it  would  not  be  proper  for  the 
court  to  do  80  on  habeas  corpus,  or  to  remand  the  prisoner  in 
order  that  the  committing  magistrate  might  take  further  tes- 
timony, lu  the  case  of  Lewis,*  in  1874,  the  court,  in  dischai^- 
iug  tlie  prisoner,  expresaod  the  opinion  that  it  would  be  proper 
to  remand  him  to  give  the  prosecutor  opportunity  to  producf 
properly  certified  copies  of  the  depositions,  if  the  evidence  in- 

'  fi  Leg.  Kewis  281.  '  Sujyri.  g  US. 

*  Tnre  Kurrr.Dtt,  1  Cham.  R.  U.  C.  263. 

*  St  Lanis,  6  U.  C.  P.  R.  3SS. 
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dependently  produced  showed,  which  it  did  not,  an  offence 
which,  if  committed  with  the  intent  charged,  would  consti- 
tute an  offence  subject  to  extradition.  In  the  case  of  Phipps,^ 
in  1882,  before  the  Ontario  Queen's  Bench,  Mr.  Justice  Ar- 
mour intimated  that  if  on  a  proceeding  in  habeas  corpus^  it 
should  appear  that  evidence  for  the  defendant  had  been  im- 
properly excluded,  the  court  might  remand  him  in  order  that 
such  evidence  might  be  received,  although  he  had  been  com- 
mitted for  surrender.  Mr.  Justice  Cameron  expressed  a  con- 
trary opinion.  By  his  warrant  of  committal,  he  said,  the 
examining  magistrate  was  functtis  officio^  and  the  court  of 
Queens  Bench  had  no  power  except  to  say  whether,  on  the 
facts  before  it,  the  applicant  should  be  discharged  or  re- 
manded for  extradition.  He  referred  to  the. opinion  of  Chief 
Justice  Wilson  in  the  case  of  Caldwell,  5  P.  R.  217.  The  dis- 
cussion of  the  point,  however,  had  no  practical  result,  since 
by  the  decision  of  a  majority  of  the  court  the  prisoner  was 
remanded  into  custody  to  be  surrendered. 

§  447.  Res  judicata.  —  The  question  of  res  judicata  came  up 
in  Ontario  in  the  case  of  Hall,  in  1882.  The  prisoner,  being 
committed  on  a  charge  of  forgery,  obtained  a  writ  of  habeas 
corpus y  which  was  heard  before  Osier,  J.,  who  sustained  the 
commitment,  holding  that  the  facts  constituted  forgery.^  An- 
other writ  was  then  obtained,  returnable  before  the  divisional 
court  of  the  chancery  division  of  the  High  Court  of  Justice, 
which  unanimously  held  that  the  offence  was  forgery  and  or- 
dered the  prisoner's  remand.^  On  appeal  from  this  judgment, 
the  Court  of  Appeal  were  equally  divided,  which  resulted  in  the 
prisoner  being  again  remanded.^  Subsequently  he  obtained  a 
third  writ  returnable  before  the  Common  Pleas,  which,  upon 
the  facts  above  stated,  held  that  the  matter  was  res  judicata^ 
and  quashed  the  writ  as  having  been  improvidently  issued. 
An  appeal  was  then  taken  from  the  judgment  of  the  Common 
Pleas,  and  dismissed.^  In  the  decision  of  the  Common  Pleas, 
it  was  held  tliat  the  affirmance  of  the  decision  of  a  court 

1  Be  Phippa,  1  Ont.  R  586.  <  jt^  Hall,  9  P.  R.  873. 

*  8  Ont.  R.  881.  «  Be  Hall,  8  Ont  A.  R.  81. 

•  Be  HaU,  8  Ont.  A.  R.  186. 
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belov  by  an  equal  division  of  the  Court  of  Appeal  was  binding 
not  only  upon  the  court  below,  but  also  upon  the  appellate 
court  itself.  While  holding  that  the  appeal  should  be  dia- 
misBed,  Burton  and  Patterson,  JJ.  A.,  said  that  they  did  not 
go  80  far,  being  of  opinion  that  in  sucb  case  the  rule  or  mo- 
tion drops  or  the  appeal  is  dismissed,  and  the  judgment  below 
remains  undisturbed.  Such  a  dismissal,  tbej  thought,  waa 
not  to  bo  regarded  as  an  adjudication  of  tlie  question  of  law 
which  might  be  in  controversy,  but  was  operative  only  as  dis- 
posing of  the  particular  appeal.  The  act  of  29-30  Vic.  ch. 
45,  apparently  substituted  the  right  of  appeal  in  habeas  corpu* 
cases  for  successive  applications  from  court  to  court,  Hagarty, 
C.  J.  (Spragge,  C  J.  0.,  concurring),  merely  expressed  the 
opinion  that  an  appeal  having  once  been  taken  to  the  court 
and  failed,  its  iuterfcrencn  could  not  again  bo  invoked  ou  the 
same  state  of  facts.  Puttorson,  J.  A.,  alao  expressed  the  opin- 
ion that  by  the  Judicature  Act  of  Ontario,  1881,  a  decision  of 
any  one  division  is  a  decision  of  tlie  High  Court ;  and  that 
on  this  ground  also,  the  matter  must  be  regarded  as  having 
been  disposed  of  ou  the  former  appeal. 

9.   Canadian  Statutes. 
§  448.  Chapter  142  of  the  Revised  Statute*  of  Canada. 
Aa  ACT  nisjiecliug  tlic  eitmdition  of  rugitivu  criminals. 

[A.D    1386.] 
Her  Majesty,  b;  and  with  the  advice  and  consent  of  the  Senate  aod 
House  of  Commona  of  Canada,  enacts  aa  follows:  — 

Short  Titi.b. 
1.  This  act  may  be  cited  aa  "The  Extiadition  Act."    40  V.,  o.  25, 

H.24. 

Intebprbtation, 
S.  In  this  act,  unless  the  contest  otherwise  requires  — 

"  Extradilion  arrangement." 
(a)  The  expression  "extradition  arrangement."  or  "arrangement," 
means  a  treaty,  convenUoo  or  arrangement  made  by  Her  Majesty  with  a 
foreign  state  for  the  surreader  of  fugitive  criminals,  aud  which  extends 
to  Canada; 
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"Extradition  crime. ^* 

m 

(fi)  The  expression  *'  extradition  crime  "  may  mean  any  crime  which, 
if  committed  in  Canada,  or  within  Canadian  jurisdiction,  would  be  one  of 
the  crimes  described  in  the  first  schedule  to  this  act,  —  and,  in  the  appli- 
cation of  this  act  to  the  case  of  any  extradition  arrangement,  means  any 
crime  described  in  such  arrangement,  whether  comprised  in  the  said 
schedule  or  not; 

"  Conviction*'  —  **  Convicted  "  —  **  Accused  person,'* 

(c)  The  expressions  "conviction"  and  ** convicted ''  do  not  include 
the  case  of  a  condemnation  under  foreign  law  by  reason  of  contumacy ; 
but  the  expression  "  accused  person  "  includes  a  person  so  condemned  ; 

*^  Fugitive  criminal." 

(</)  The  expressions  '*  fugitive  "  and  "  fugitive  criminal "  mean  a  person 
being  or  suspected  of  being  in  Canada,  who  is  accused  or  convicted  of  an 
extradition  crime  committed  within  the  jurisdiction  of  any  foreign  state; 

•»  Foreign  state." 

(e)  The  expression  ^'  foreign  state  '  includes  every  colony,  dependency 

and  constituent  part  of  the  foreign  state ;  and  every  vessel  of  any  such 

state  shall  be  deemed  to  be  within  the  jurisdiction  of  and  to  be  part  of 

the  state ; 

"  Warrant.'' 

(/)  The  expression  *^  warrant,"  in  the  case  of  a  foreign  state,  includes 
any  judicial  document  authorizing  the  arrest  of  a  person  accused  or  con- 
victed of  crime ; 

''Judge." 

(g)  The  expression  '*  judge  "  includes  any  person  authorized  to  act  ju- 
dicially in  extradition  matters.    40  V.,  c.  25,  s.  1. 

APPUCATIOK  OF   ACT. 

As  to  existing  arrangements. 

3.  In  the  case  of  any  foreign  state  with  which  there  is,  at  or  after  the 
time  when  this  act  comes  into  force,  an  extradition  arrangement,  this  act 
shall  apply  during  the  continuance  of  such  arrangement ;  but  no  provision 
of  this  act,  which  is  inconsistent  with  any  of  the  terms  of  the  arrangement, 
shall  have  effect  to  contravene  the  arrangement;  and  this  act  shall  be  so 
read  and  construed  as  to  provide  for  the  execution  of  the  arrangement : 

As  to  limitations^  qualifications  and  exceptions, 

(2)  In  the  case  of  any  foreign  state  with  respect  to  which  the  applica- 
tion to  the  United  Kingdom  of  the  act  of  the  Parliament  of  the  United 
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Kingdom,  passed  in  the  year  one  thousand  eight  hundred  and  seventy, 
and  intituled  **  An  Act  for  amending  the  Law  relating  to  the  Extradition  of 
Criminals,^*  ^  is  made  subject  to  any  limitation,  condition ,  qualification  or 
exception,  the  governor  in  council  shall  make  the  application  of  this  act, 
by  virtue  of  this  section,  subject  to  such  limitation,  condition,  qualifi- 
cation or  exception  : 

Orders  under  this  act  may  be  revoked, 

(3)  The  governor  in  council  may,  at  any  time,  revoke  or  alter,  subject 
to  the  restrictions  of  this  act,  any  order  made  by  him  in  council  under 
this  act,  and  all  the  provisions  of  this  act  with  respect  to  the  onginal 
order  shall,  so  far  as  applicable,  apply  mutatis  tnutandis  to  the  new  order. 
40  v.,  c.  25, 8.  4. 

If  the  application  of  this  act  depends  on  an  order  in  counciL 

4.  This  act,  so  far  as  its  application  in  the  case  of  any  foreign  state, 
depends  on  or  is  affected  by  any  order  in  council  made  under  this  act  or 
referred  to  therein,  shall  apply,  or  its  application  shall  be  affected,  from 
and  after  the  time  specified  in  the  order,  or,  if  no  time  is  specified,  after 
the  date  of  the  publication  of  the  order  in  the  **  Canada  Gazette*': 

Publication  of  orders  in  council. 

(2)  Any  order  of  Her  Majesty  in  council,  referred  to  in  this  act,  and  any 
order  of  the  governor  in  council  made  under  this  act,  and  any  extradition 
arrangement  not  already  published  in  the  **  Canada  Gazette,'*  shall  be»  as 
soon  as  possible,  published  in  the  '*  Canada  Gazette  "  and  laid  before  both 
houses  of  Parliament : 

Effect  of  publication  in  the  Canada  Gazette. 

(3)  The  publication  in  the  *'  Canada  Gazette  '*  of  an  extradition  arrange- 
ment, or  an  order  in  council,  shall  be  evidence  of  such  arrangement  or 
order,  and  of  the  terms  thereof,  and  of  the  application  of  this  act,  pursuant 
and  subject  thereto;  and  the  court  or  judge  shall  take  judicial  notice, 
without  proof,  of  such  arrangement  or  order,  and  the  validity  of  the  order 
and  the  application  of  this  act,  pursuant  and  subject  thereto,  shall  not  be 
questioned.    40  V.,  c.  25,  s.  5. 

JUDGES  AND  COMMISSIONERS. 

What  judges  may  act  in  cases  under  this  act. 

5.  All  judges  of  the  superior  courts  and  of  the  county  courts  of  any 
province,  and  all  commissioners  who  are,  from  time  to  time,  appointed  for 
the  purpose,  in  any  province  by  the  governor  in  council,  under  the  great 
seal  of  Canada,  by  virtue  of  this  act,  are  authorized  to  act  judicially  in 

1  Imp.  Act,  33>34,  V.,  c.  62. 


LAW  IN  CANADA.  685 

extradition  matters  nnder  this  act,  within  the  province;  and  every  such 
person  shall,  for  the  purposes  of  this  act,  have  all  the  powers  and  jurisdic- 
tion of  any  judge  or  magistrate  of  the  province  : 

No  habeas  corpus  power. 

(2)  Nothing  in  this  section  shall  be  constraed  to  confer  on  any  judge 
any  jurisdiction  in  habeas  corpus  matters.     40  V.,  c.  25,  s.  8. 

EXTRADITION   FROM   CANADA. 

On  what  grounds  a  warrant  may  issue, 

6.  Whenever  this  act  applies,  a  judge  may  issue  his  warrant  for  the  ap- 
prehension of  a  fugitive  on  a  foreign  warrant  of  arrest,  or  an  information 
or  complaint  laid  before  him,  and  on  such  evidence  or  after  such  proceed- 
ings, as  in  his  opinion  would,  subject  to  the  provisions  of  this  act,  justify 
the  issue  of  his  warrant  if  the  crime  of  which  the  fugitive  is  accused  or 
alleged  to  have  been  convicted  had  been  committed  in  Canada  : 

Report  to  Minister  of  Justice, 

(2)  The  judge  shall  forthwith  send  a  report  of  the  fact  of  the  issue  of 
the  warrant,  together  with  certified  copies  of  the  evidence  and  foreign 
warrant,  information  or  complaint,  to  the  Minister  of  Justice.  40  V., 
c.  25,  s.  11. 

Execution  of  warrant, 

7.  A  warrant  issued  under  this  act  may  be  executed  in  any  part  of 
Canada,  in  the  same  manner  as  if  it  had  been  originally  issued,  or  subse- 
quently indorsed,  by  a  justice  of  the  peace  having  jurisdiction  in  the  place 
where  it  is  executed.    40  V.,  c.  25,  s.  10. 

Surrender  not  to  depend  on  time  when  the  offence  was  committed,  Sfc, 

8.  £very  fugitive  criminal  of  a  foreign  state,  in  the  case  of  which  state 
this  act  applies,  shall  be  liable  to  be  apprehended,  committed  and  sur- 
rendered in  the  manner  provided  in  this  act,  whether  the  crime  or  con- 
viction, in  respect  of  which  the  surrender  is  sought,  was  committed  or 
took  place  before  or  after  the  date  of  the  arrangement,  or  of  the  coming 
into  force  of  this  act,  or  of  the  application  of  this  act  in  the  case  of  such 
state,  and  whether  there  is  or  is  not  any  criminal  jurisdiction  in  any  court 
of  Her  Mnjesty's  dominions  over  the  fugitive,  in  respect  of  the  crime. 
40  v.,  c.  26,  s.  7. 

Fugitive  to  be  brought  before  the  Judge, 

9.  The  fugitive  shall  be  brought  before  a  judge,  who  shall,  subject  to 
the  provisions  of  this  act,  hear  the  case,  in  the  same  manner,  as  nearly  as 
may  be,  as  if  the  fugitive  was  brought  before  a  justice  of  the  peace,  charged 
with  an  indictable  offence  committed  in  Canada  : 
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Evidence  of  the  charge, 

(2)  The  judge  shall  receive  upon  oath,  or  affirmation  if  affinnatioD  is 
allowed  by  law,  the  evidenoe  of  any  witness  tendered  to  show  the  truth  of 
the  charge  or  the  fact  of  the  conviction: 

Evidence  that  the  crime  is  not  an  extradition  crime, 

(3)  The  judge  shall  receive,  in  like  manner,  any  evidence  tendered  to 
show  that  the  crime  of  which  the  fugitive  is  accused  or  alleged  to  have 
been  convicted  is  an  offence  of  a  political  character,  or  is,  for  any  other 
reason,  not  an  extradition  crime ;  or  that  the  proceedings  are  being  taken 
with  a  view  to  prosecute  or  punish  him  for  an  offence  of  a  political  chai^ 
acter.    40  Y.,  c.  25,  s.  12. 

Depositions  taken  out  of  Canada^  when  admissible  in*  evidence, 

10.  Depositions  or  statements  taken  in  a  foreign  state  on  oath,  or  on 
affirmation,  where  affirmation  is  allowed  by  the  law  of  the  state,  and  copies 
of  such  depositions  or  statements,  and  foreign  certificates  of,  or  judicial 
documents  stating  the  fact  of  conviction,  may,  if  duly  authenticated,  be 
received  in  evidence  in  proceedings  under  this  act : 

When  such  depositions  are  to  be  deemed  duly  authenticated. 

(2)  Such  papers  shall  be  deemed  duly  authenticated  if  authenticated 
in  manner  provided,  for  the  time  being,  by  law,  or  if  authenticated  as 
follows: 

(a)  If  the  warrant  purports  to  be  signed  by,  or  the  certificate  pur- 
ports to  be  certified  by,  or  the  depositions  or  statements,  or  the  copies 
thereof,  purport  to  be  certified  to  be  the  originals  or  true  copies,  by  a 
judge,  magistrate  or  officer  of  the  foreign  state; 

(p)  And  if  the  papers  are  authenticated  by  the  oath  or  affirmation  of 
some  witness,  or  by  being  sealed  with  the  official  seal  of  the  minister  of 
justice,  or  some  other  minister  of  the  foreign  state,  or  of  a  colony,  depend- 
ency or  constitutent  part  of  the  foreign  state;  of  which  seal  the  judge 
shall  take  judicial  notice  without  proof.    40  V.,  c.  25,  s.  9. 

What  evidence  shall  he  sufficient  to  justify  commktaL 

11.  If,  in  the  case  of  a  fugitive  alleged  to  have  been  convicted  of  an 
extradition  crime,  such  evidence  is  produced  as  would,  according  to  the 
law  of  Canada,  subject  to  the  provisions  of  this  act,  prove  that  he  was 
so  convicted,  and  if,  in  the  case  of  a  fugitive  accused  of  an  extradition 
crime,  such  evidence  is  produced  as  would,  according  to  the  law  of  Canada, 
subject  to  the  provisions  of  this  act,  justify  his  committal  for  trial,  if  the 
crime  had  been  committed  in  Canada,  the  judge  shall  issue  his  wanaat 
for  the  committal  of  the  fugitive  to  the  nearest  convenient  prison,  thene 
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to  remain  until  surrendered  to  the  foreign  state,  or  discharged  accord- 
ing to  law;  but  otherwise  the  judge  shall  order  him  to  be  discharged. 
40  v.,  c.  25,  8.  13. 

Duty  of  judge  (})  to  fugitive  ;  (})  to  Minister  of  Justice. 

12.  If  the  judge  commits  a  fugitive  to  prison,  he  shall,  on  such  com- 
mittal, — 

(a)  Inform  him  that  he  will  not  be  surrendered  until  after  the  expira- 
tion of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of  habeas 
corpus ;  and  — 

(b)  Transmit  to  the  Minister  of  Justice  a  certificate  of  the  committal, 
with  a  copy  of  all  the  evidence  taken  before  him,  not  already  so  trans- 
mitted, and  such  report  upon  the  case  as  he  thinks  fit.     40  V.,  c.  25,  s.  14. 

By  whom  requisition  for  surrender  may  he  made, 

13.  A  requisition  for  the  surrender  of  a  fugitive  criminal  of  a  foreign 
state  who  is,  or  is  suspected  to  be  in  Canada,  may  be  made  to  the  Minister 
of  Justice  by  any  person  recognized  by  him  as  a  consular  officer  of  that 
state  resident  at  Ottawa,  or  by  any  minister  of  that  state  communicating 
with  the  Minister  of  Justice  through  the  diplomatic  representative  of  Her 
Majesty  in  that  state,  or  if  neither  of  these  modes  is  convenient,  then  in 
such  other  mode  as  is  settled  by  arrangement.    40  Y.,  c.  25,  s.  15. 

When  the  fugitive  shall  not  be  liable  to  surrender, 

14.  No  fugitive  shall  be  liable  to  surrender  under  this  act  if  it 
appears,  — 

(a)  That  the  offence  in  respect  of  which  proceedings  are  taken  under 
this  act  is  one  of  a  political  character;  or  — 

(b)  That  such  proceedings  are  b^ng  taken  with  a  view  to  prosecute  or 
punish  him  for  an  offence  of  a  political  character.     40  V.,  c.  25,  s.  6. 

In  cases  specified.  Minister  may  refuse  to  make  order  or  may  cancel  order 

already  made, 

15.  If  the  Minister  of  Justice  at  any  time  determines,  — 

(a)  That  the  offence  in  respect  of  which  proceedings  are  being  taken 
under  this  act  is  one  of  a  political  character ; 

(6)  That  the  proceedings  are,  in  fact,  being  taken  with  a  view  to  try 
or  punish  the  fugitive  for  an  offence  of  a  political  character;  or, 

(c)  That  the  foreign  state  does  not  intend  to  make  a  requisition  for 
surrender,  — 

He  may  refuse  to  make  an  order  for  surrender,  and  may,  by  order  under 
his  hand  and  seal,  cancel  any  order  made  by  him,  or  any  warrant  issued  by 
a  judge  under  this  act,  and  order  the  fugitive  to  be  discharged  out  of  cus- 
tody on  any  committal  made  under  this  act;  and  the  fugitive  shall  be  dis- 
charged accordingly.    40  V.,  a  25,  s.  16;  45  V.,  o.  20,  a.  1. 
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Delay  before  swrrender. 

18.  A  fugitive  sbftll  Dot  be  luirendered  until  after  tba  ezpinttion  o: 
fifteen  days  from  the  dat«  of  hin  commitUl  for  surrender  ;  or  if  a  writ  o; 
habecu  corput  is  iaaued,  until  after  the  deciaioii  of  the  court  reniandiii{ 
him: 

Ifjugitiee  it  an  offender  under  Canadian  lam. 

(2)  A  fugitive  vho  has  been  accused  of  an  offence  within  Cnnadia . 
JurisdictioD,  not  being  the  offence  for  nliich  his  surrender  is  asked,  or  wh : 
is  undei^oing  sentence  under  s  conviction  in  Canada,  shall  not  be  »iurTei 
dered  until  after  he  has  been  discharged,  wheiber  by  acquittal  or  by  ei ' 
plration  of  his  senteuce,  or  otherwise.    40  V.,  c.  25,  s.  17. 

Minister  may  order  surrender  offagitite  lo  nffieer  nfafordgn  ttate, 

17.  Subject  to  the  provisions  of  this  act,  the  Minister  of  Justice,  np<  : 
the  reqnisition  of  the  foreign  state,  may,  under  his  iisiid  and  seal,  order  i 
fugitive  who  has  been  comuiilted  for  surrender  to  be  surrendered  ta  tj  i 
person  or  persons  who  are,  iu  bis  opinion,  duly  sut^rized  to  receive  hi  . 
in  the  name  aud  on  behalf  of  the  foreign  sta(«,  and  he  shall  be  so  surra 
dered  accordingly  ; 

Poteert  of  such  officer. 
(2)  Any  person  to  whom  such  order  is  directed  may  deliver,  and  1    : 
person  so  authorized  may  receive,  hold  in  custody  and  convey  the  fngit 
within  the  jurisdiction  of  the  foreign  states  and  if  he  escapes  out  of  a    i 
custody  to  which  he  is  delivered,  on  or  in  pursuance  of  such  order,  he  n:    i 
be  retaken  in  the  same  manner  as  any  pei-son  accused  or  convicted  of  a     i 
crime  gainst  the  laws  of  Canada  may  be  retaken  on  an  escape.     40 
c.  25,  B.  18. 

Property  found  on  fugitive. 

18.  Everything  found  in  the  possession  of  the  fugitive  at  the  time  of     ! 
nrrest,  which  may  be  material  as  evidence  in  making  proof  of  the  crii 
■nay  be  delivered  up  with  the  fugitive  on  his  surrender,  subject  to  all  rip     ! 
of  third  persons  with  regard  thereto.    40  V.,  c.  25,  s.  19. 

Fugitive  to  he  conveyed  out  of  Canada  iBithin  a  certain  time ;  or  may  b 
released  by  habeas  corpus, 

IS.  If  a  fugitive  is  not  amrendered  and  conveyed  out  of  Canada  wi 
two  months  after  his  committal  for  surrender,  or,  if  a  writ  of  habeas  eo  i 
is  issued,  within  two  months  after  the  decision  of  the  court  on  snch  v 
over  and  above,  in  either  case,  the  time  required  to  convey  him  from 
prison  to  which  he  has  been  committed,  by  the  readiest  way  out  of  Can 
any  one  or  more  of  the  judges  of  the  superior  courts  of  the  provin<  i 
which  such  person  is  confined,  having  power  to  grant  a  writ  of  halieat 
pus,  may,  upon  appIioatioD  made  to  him  or  them  by  or  on  behalf  of 
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fugitive,  and  on  proof  that  reasonable  notice  of  the  intention  to  make 
such  application  has  been  given  to  the  Minister  of  Justice,  order  the  fugi- 
tive to  be  discharged  out  of  custody,  unless  sufficient  cause  is  shown  against 
such  discharge.    40  Y.,  c.  25,  s.  20. 

Forms  valid. 

20.  The  forms  set  forth  in  the  second  schedule  to  this  act,  or  forms  as 
near  thereto  as  circumstances  admit  of,  may  be  used  in  the  matters  to 
which  such  forms  refer,  and,  when  used,  shall  be  deemed  valid.  40  V., 
c.  25,  s.  21. 

EXTRADITION   FROM   A   FOREIGN   STATE. 

Requisition  for  a  fugitive  from  Canada^  how  made. 

21.  A  requisition  for  the  surrender  of  a  fugitive  criminal  from  Canada, 
who  is  or  is  suspected  to  be  in  any  foreign  state  witli  which  there  is  an 
extradition  arrangement,  may  be  made  by  the  Minister  of  Justice  to  a  con- 
sular officer  of  that  state  resident  at  Ottawa,  or  to  the  minister  of  justice 
or  any  other  minister  of  that  state,  through  the  diplomatic  representative 
of  Her  Majesty  in  that  state;  or,  if  neither  of  these  modes  is  convenient, 
then  in  such  other  mode  as  is  settled  by  arrangement    40  V.,  c.  25,  8.  22. 

Conveyance  of  fugitive  surrendered. 

22.  Any  person  accused  or  convicted  of  an  extradition  crime,  who  is 
surrendered  by  a  foreign  state,  may,  under  the  warrant  for  his  surrender 
issued  in  such  foreign  state,  be  brought  into  Canada  and  delivered  to  the 
proper  authorities,  to  be  dealt  with  according  to  law. 

Fugitive  surrendered  hy  a  foreign  state  not  punishable  contrary  to 

arrangement. 

• 

23.  Whenever  any  person  accused  or  convicted  of  an  extradition  crime 
is  surrendered  by  a  foreign  state,  in  pursuance  of  any  extradition  arrange- 
ment, such  person  shall  not,  until  after  he  has  been  restored  or  has  had 
an  opportunity  of  returning  to  the  foreign  state  within  the  meaning  of  the 
arrangement,  be  subject,  in  contravention  of  any  of  the  terms  of  the  ar- 
rangement, to  any  prosecution  or  punishment  in  Canada  for  any  other 
offence  committed  prior  to  his  surrender,  for  which  he  should  not,  under 
the  arrangement,  be  prosecuted.    40  V.,  c.  25,  s.  23. 

LIST  OF  CRIMES. 

How  list  of  crimes  in  schedule  shall  he  construed. 

24.  The  list  of  crimes  in  the  fii*8t  schedule  to  this  act  shall  be  construed 
according  to  the  law  existing  in  Canada  at  the  date  of  the  alleged  crime, 
whether  by  common  law  or  by  statute  made  before  or  after  the  passing  of 

VOL.  I.— 44 
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Qiis  act,  and  as  incladiag  only  anch  crimes,  of  the  desoriptioiia  oomprieed 
in  the  liat,  as  are,  under  that  law,  indictable  oBences.  40  T.,  c.  SS* 
second  schedule,  part. 

First  Scbbdolk. 
List  o/crinut. 

(I)  Morder,  or  attempt  or  conspirac;  to  mnrdor. 
(S)  Manalaughlar. 

(3)  Coonl«rfeiting  or  altering  money,  and  uttering  eonnterMt  or  al- 
tered money. 

(4)  Forgery,  connterf«iUng,  or  altariog,  or  uttering  what  is  forged, 
counterfeited,  or  altered. 

(5)  Larceny- 

(8)  Embezzlement. 

(7)  Obtaining  money  or  goods  or  valnable  securities,  by  false  [sstenoes. 

(8)  Crimes  sgainst  bankruptcy  or  inBolrency  law. 

(9)  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  by  a  director 
or  member  or  officer  of  any  company,  which  fraud  is  made  oriminal  by  waj 
act  for  the  time  being  in  force. 

(10)  Rape. 

(II)  Abduction. 

(12)  Child  stealing. 

(13)  Kidnapping. 

(14)  False  imprisonment. 

(16)  Burglary,  house-breaking  or  shop-bnaking. 

(16)  Arson. 

(17)  Robbery. 

(18)  Threala,  by  letter  or  otherwise,  with  intent  to  extort. 

(19)  Perjury  or  subornation  of  perjury. 

(20)  Piracy  by  municipal  law  or  law  of  nations,  committed  on  board  of 
or  against  a  veBxel  of  &  foreign  state. 

(21)  Criminal  scuttling  or  destroying  such  a  vessel  at  sea,  whether  on 
the  high  seas  or  on  the  Great  Lakes  of  North  America,  or  attempting  or 
conspiring  to  do  so. 

(22)  Assftult  on  board  such  vessel  at  sea,  whether  on  the  h^;h  seas  or 
on  the  Great  Lakes  of  North  America,  with  intent  to  destroy  life  or  to  do 
grievous  bodily  hurm. 

(23)  Revolt,  or  conspiracy  to  revolt,  by  two  or  more  persons  on  board 
such  a  vessel  at  sea,  whether  on  the  high  seas  or  on  the  Great  Lakes  of 
North  America,  against  the  authority  of  the  master. 

(24)  Any  offence  under  either  of  the  following  aotfi,  and  not  iuoluded 
in  any  foregoing  portion  of  this  schedule:  — 

(c)  "  An  Act  respecting  Ofiences  against  the  Person." 

(6)  "  The  Larceny  Act." 

(c)  "  An  Act  respecting  Forgery." 
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(d)  **  An  Act  respecting  Offences  relating  to  the  Coin." 
(tf)  **  An  Act  respecting  Malicious  Injuries  to  Property/' 
(25)  Any  offence  which  is,  in  the  case  of  the  principal  offender,  in- 
cluded in  any  foregoing  portion  of  this  schedule,  and  for  which  the  fugitive 
criminal,  though  not  the  principal,  is  liable  to  be  tried  or  punished  as  if 
he  were  the  principal.    iO  Y.,  c.  25,  second  schedule,  pctrt. 

Second  Schedule. 

FORM  ONE. 

Form  of  Warrant  of  Apprehension, 


1 

To  wit :  —  to  all  and  each  of  the  constables  of 

Whereas  it  has  been  shown  to  the  undersigned,  a  judge  under  '*  The 
Extradition  Act^**  that  ,  late  of  ,  is  accused  {or  convicted) 

of  the  crime  of  ,  within  the  jurisdiction  of  ; 

This  is  therefore  to  command  you,  in  Her  Majesty's  name,  forthwith  to 
apprehend  the  said  ,  and  to  bring  him  before  me,  or  some  other 

judge  under  the  said  act,  to  be  further  dealt  with  according  to  law;  for 
which  this  shall  be  your  warrant 

Given  under  my  hand  and  seal  at  ,  this  day  of        ,  A.  d. 

FORM   TWO. 

Form  of  Warrant  of  Committal. 


1 


To  wit :  —  to  ,  one  of  the  constables  of  ,  and  to  the  keeper 

of  the  at 

Be  it  remembered  that  on  this         day  of         ,  in  the  year  ,  at 

,  is  brought  before  me  ,  a  judge  under  "  The  Extradition  Act," 

,  who  has  been  apprehended  under  the  said  act,  to  be  dealt 
with  according  to  law ;  and  forasmuch  as  I  have  determined  that  he  should 
be  surrendered  in  pursuance  of  the  said  act,  on  the  ground  of  his  being  ac- 
cused (or  convicted)  of  the  crime  of  ,  within  the  jurisdiction  of 

This  is  therefore  to  command  you,  the  said  constable,  in  Her  Majesty's 
name,  forthwith  to  convey  and  deliver  the  said  into  the  cus- 

tody of  the  keeper  of  the  ,  at  ,  and  you,  the  said  keeper,  to 

receive  the  said  into  your  custody,  and  him  there  safely  to  keep 

until  he  is  thence  delivered  pursuant  to  the  provisions  of  the  said  act,  for 
which  this  shall  be  your  warrant. 

Given  under  my  hand  and  seal  at  ,  this  day  ,  a.  D* 

FORM   THREE. 

Form  of  Order  of  Minister  of  Justice  for  Surrender. 

To  the  keeper  of  the  at  ,  and  to 

Whereas  ,  late  of  ,  accused  (or  convicted)  of  the  crime 

of  ,  within  the  jurisdiction  of  ,  was  delivered  into  the  custody 
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of  yoa,  the  keeper  of  the  at  ,  hy  warrant  dated  <  par- 

suant  to  ''  The  Extradition  Act.** 

Now  I  do  hereby,  in  pursuance  of  the  said  act,  order  you,  the  said 
keeper,  to  deliver  the  said  into  the  custody  of  the  said  ; 

and  I  command  you,  the  said  ,  to  receive  the  said  into 

your  custody,  and  to  convey  him  within  the  jurisdiction  of  the  said 

,  and  there  place  him  in  the  custody  of  any  peiison  or  persons  (or  of 
)  appointed  by  the  said  to  receive  him ;  for  which 

this  shall  be  your  warrant. 

Given  under  the  hand  and  seal  of  the  undersigned  Minister  of  Justice 
of  Canada,  this  day  of  ,  a.  d.  .    40  V.,  c.  25, 

third  schedule. 

§  449.  Act  of  1889.  —  By  an  act  wliich  has  not  yet  been  put 
into  force  respecting  any  foreign  state,  as  provided  by  its 
fourth  section,  the  provisions  of  the  Canadian  Extradition 
Act  have  been  extended  so  as  to  apply  to  offences  not  included 
in  the  treaties.    This  act  is  as  follows :  — 

AN  ACT  TO  RXTEND  THE  PROVISIONS  OF   THE   EXTRADITION  ACT. 

[52  Vic.  eh.  86.] 

[Assented  to  2d  May,  1889.] 

Whereas  it  is  expedient  to  make  further  provision  for  the  extradition 
from  Canada  of  fugitive  offenders  from  foreign  states:  Therefore,  Her 
Majesty,  by  and  with  the  advice  and  consent  of  the  Senate  and  House  of 
Commons  of  Canada,  enacts  as  follows  :  —^ 

Fugitive  offenders  may  he  surrendered  though  there  is  no  convention  —  Pro- 
vmons  of  Revised  Statutes  of  Canada,  ch,  142,  to  govern. 

1.  In  case  no  extradition  arrangement,  within  the  meaning  of  "  The 
Extradition  Act,'*  exists  between  Her  Majesty  and  a  foreign  state,  or  in 
cade  such  an  extradition  arrangement,  extending  to  Canada,  exists  between 
Her  Majesty  and  a  foreign  state,  but  does  not  include  the  crimes  men- 
tioned in  the  schedule  to  this  act,  it  shall,  nevertheless,  be  lawful  for  the 
Minister  of  Justice  to  issue  his  warrant  for  the  surrender  to  such  foreign 
state  of  any  fugitive  offender  from  such  foreign  state  charged  with  or  con- 
victed  of  any  of  the  crimes  mentioned  in  the  schedule  to  this  act :  Pro- 
vided always,  that  the  arrest,  committal,  detention,  surrender  and  convey- 
ance out  of  Canada  of  such  fugitive  offender  shall  be  governed  by  the 
provisions  of  **  The  Extradition  Act,**  and  that  all  the  provisions  of  the  said 
act  shall  apply  to  all  steps  and  proceedings  in  relation  to  such  arrest,  com- 
mittal, detention,  surrender  and  conveyance  out  of  Canada  in  the  same 
manner  and  to  the  same  extent  as  they  would  apply  if  the  said  crimes 


LAW  IN  CANADA.  693 

were  included  and  specified  in  an  extradition  arrangement  between  Her 
Majesty  and  the  foreign  state,  extending  to  Canada. 

As  to  costs. 

2.  All  expenses  connected  with  the  arrest,  committal,  detention,  sur- 
render and  conveyance  out  of  Canada  of  any  fugitive  offender  under  this 
act  shall  be  borne  by  the  foreign  state  applying  for  the  surrender  of  such 
fugitive  offender. 

Law  of  Canada  to  govern  as  to  crimes. 

d.  The  list  of  crimes  in  the  schedule  to  this  act  shall  be  construed  ac- 
cording to  the  law  existing  in  Canada  at  the  date  of  the  commission  of 
the  alleged  crime,  whether  by  common  law  or  by  statute  made  before  or 
after  the  coming  into  force  of  this  act,  and  as  including  only  such  crimes, 
of  the  description  comprised  in  the  list,  as  are,  under  that  law,  indictable 
offences  : 

Application  of  act, 

(2)  The  provisions  of  this  act  shall  apply  to  any  crime  mentioned  in  the 
said  schedule,  committed  after  the  coming  into  force  of  this  act,  as  regards 
any  foreign  state  as  hereinafter  provided. 

Coming  into  force  of  act.  —  Ahrogaiion  by  proclamation, 

4.  The  foregoing  provisions  of  this  act  shall  not  come  into  force  with 
respect  to  fugitive  offenders  from  any  foreign  state  until  this  act  shall 
have  been  declared  by  proclamation  of  the  Govemor-Greneral  to  be  in 
force  and  effect  as  regards  such  foreign  state,  from  and  after  a  day  to  be 
named  in  such  proclamation ;  and  the  provisions  of  this  act  shall  cease  to 
have  any  force  or  effect  with  respect  to  fugitive  offenders  from  any  foreign 
state,  if  by  proclamation  the  Governor-General  declares  this  act  to  be  no 
longer  in  operation  as  regards  such  foreign  state. 

Day  to  be  named. 

(2)  The  day  from  and  after  which,  in  such  case,  the  provisions  of  this 
act  chall  cease  to  have  force  and  effect  shall  be  a  day  to  be  named  in  such 
proclamation. 

When  toarrant  may  not  be  issued, 

5.  This  act  shall  not  authorize  the  issue  of  a  warrant  for  the  extradi- 
tion of  any  person  under  the  provisions  of  this  statute,  to  any  state  or 
countiy  in  which,  by  the  law  in  force  in  such  state  or  country,  such  person 
may  be  tried  after  such  extradition  for  any  other  offence  than  that  for 
which  he  has  been  extradited,  unless  an  assurance  shall  first  have  been 
given  by  the  executive  authority  of  such  state  or  country,  that  the  person 
whose  extradition  has  been  claimed  shall  not  be  tried  for  any  other  offence 
than  that  on  account  of  which  such  extradition  has  been  claimed. 
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(1)  Murder,  or  attempt  or  conspiracy  to  raatdgr. 

(2)  Manslaughter. 

(8)  Connterfaitiiiig  or  alteriogmoDeyond  uttering  counterfeit  or  altered 
money. 

(4)  Forgery,  counterfeiting  or  alteriag,  or  utt«riDg  what  is  forged, 
ooonterfeitad  or  altered. 

(5)  Larceny. 

<6)  Embezzlement. 

(7)  Obtaining  money  or  goodaoivalnablewonriUea  by  false  pntcDCM. 

(8)  Bape. 

(9)  Abduction ;  indecent  asualt. 

(10)  Child  stealing. 

(11)  Kidnapping. 

(12)  Burglary,  house-breaking  w  shop-breaking. 

(13)  Arson. 

(14)  Robbery. 

(15)  Fraud  committed  by  a  bailee,  banker,  agent,  factor,  tnulee  or 
member  or  public  officer  of  any  company  or  municipal  corporation,  made 
criminal  by  any  law  for  the  time  being  in  force. 

(IQ)  Any  malidoua  act  done  with  intent  to  endanger  persona  io  anil- 
way  train. 

(17)  Piracy  by  municipal  law  or  law  of  uatioiia,  committed  on  bOHid 
of  or  ^;aiiist  a  vessel  of  a  foreign  state. 

(18)  Criminal  scuttliug  or  destroying  such  a  vessel  at  sea,  whether  on 
the  high  seas  or  on  the  Great  Lakes  of  North  America,  or  attempting  or 
conspiring  to  do  so- 

(19)  Assault  on  board  such  a  vessel  at  sea,  whether  on  the  high  Mta 
or  on  the  Great  Lakes  of  North  America,  with  intent  to  destroy  life  or  to 
do  grievous  bodily  harm. 

(20)  Revolt,  or  couspiracy  to  revolt,  by  two  or  more  penwns  on  board 
BDch  a  vessel  at  sea,  whether  on  the  high  seas  or  on  the  Great  Lakes  irf 
Norih  America,  against  the  authority  of  the  master. 

(21)  Administering  drugs  or  using  instruments  with  intent  to  procnn 
the  miscarriage  of  a  woman. 

(22)  Any  offence  which  is,  in  the  case  of  the  principal  offender,  in- 
cluded in  any  forgoing  portion  of  this  schedule,  and  for  which  the  fugitive 
criminal,  though  not  the  principal,  is  liable  to  be  tried  or  punished  as  if 
he  were  the  principal. 
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CHAPTER  XXL 
FOREIGN  LAWS  AND  PRACTICE. 

1.   Sources  of  Information* 

§  450.  Reports  made  to  Department  of  State.  —  In  Novem- 
ber, 1888,  the  Department  of  State  issued  a  circular  letter 
instructing  the  ministers  of  the  United  States  to  make  reports 
upon  the  law  and  practice  of  extradition  in  the  countries  in 
which  they  respectively  resided.  It  was  sent  to  all  the  lega- 
tions, except  that  in  London,  The  reason  of  this  exception 
was  that  it  was  deemed  superfluous  to  require  that  legation 
to  prepare  a  digest  of  materials  readily  accessible  in  the  stat- 
utes and  law  reports  of  Great  Britain,  as  well  as  in  the  Eng- 
lish digests,  to  say  nothing  of  the  work  of  Sir  Edward  Clarke 
devoted  to  the  law  of  extradition  in  England.  The  circular 
was  as  follows  :  — 

You  are  instructed  to  make  at  an  early  day  a  report  on  the  subject  of 
international  extradition,  as  practised  by  the  Government  to  whidi  you 
are  accredited. 

Your  report  need  not  be  confined  to  answers  to  specific  questions,  nnoe 
it  would  be  impossible  for  the  Department  to  anticipate  all  the  matters 
which  you  may  find  pertinent.  But,  for  your  guidance  as  to  the  character 
of  the  report  desired,  the  following  inquiries  are  suggested  :  — 

1.  Does  the  Government  to  which  you  are  accredited  extradite  in  the 
absence  of  a  conventional  obligation?  If  so,  upon  what  conditions?  Is 
reciprocity  required,  or  is  the  matter  in  the  absolute  discretion  of  the 
Government  ? 

2.  Is  provisional  arrest  and  detention  of  a  fugitive  granted  pending 
the  reception  of  a  formal  requisition  for  surrender,  accompanied  with  the 
evidences  of  crime  relied  upon  to  obtain  extradition  ?  If  so,  what  steps 
must  be  taken  by  the  demanding  Government  and  its  agents  to  secure 
such  arrest  and  detention  ?  Is  a  diplomatic  requisition  therefor  necessary ; 
and,  if  so,  what  must  it  contain  ?  How  long  can  the  fugitive  be  provis- 
ionally detained  ?  Can  provisional  arrest  and  detention  be  obtained  upon 
telegraphic  information  ? 
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3.  By  what  imtlioritj  are  warrants  of  Mrest  iHued?  If  a  warrant  f<M* 
proviaional  aireat  has  been  issued,  is  a  Dew  warrant  required  after  receipt 
of  formal  requisition  ?  Moat  complaint  be  made,  and  if  eo  by  whom, 
before  judicial  authorities,  to  secure  arrest  aod  detention  in  Mther  case  ? 
Can  arrest  be  secured  on  complaint  before  judicial  authorities  without 
prior  applicadou  tu  the  Kzecutire  ?  If  arrest  be  so  obtained,  moat  the 
matter  be  brought  before  tha  Executive  to  secure  detention? 

4.  How  is  the  charge  against  the  fugitive  examined,  and  what  is  the 
coarse  of  the  examination  ?  Do  the  judicial  authorities  take  any  part  in 
it?  If  BO,  what;  and  what  report  or  finding  do  they  make?  To  whom  ia 
it  made,  and  to  what  extent  is  it  binding  on  the  Executive  ?  Must  papers 
be  submitted  to  the  Executive  before  they  are  preeeated  to  the  judicial 
authorities,  and  by  whom  must  this  be  done  ? 

5.  In  what  form  are  papers  i-equired  to  be  authenticated? 

6.  How  ia  the  question  of  extradition  finally  decided,  and  in  what 
form  is  notice  of  the  decision  given  to  the  demanding  Government? 

7.  How  is  seizure  of  property  or  eftecte  of  a  fugitive  secured?  And 
are  they  delivered  to  the  demanding  Government  ? 

8.  When  and  where  is  a  fugitive,  whose  extradition  has  been  granted, 
delivereil  to  the  authorities  of  the  demanding  Goveromeat  1  Is  such  de- 
livery made  at  the  place  where  the  fugitive  is  detained,  or  at  ibe  frontier? 
How  soon  must  the  fugitive  be  taken  out  of  the  country  after  his  extradi- 
tion has  been  granted  ? 

9.  Is  a  right  of  transit  across  its  territory  of  criminals  snrrendered  by 
a  third  state  to  a  foreign  Government  conceded  by  the  Government  to 
which  you  are  accredited  ?  If  ao,  on  what  conditions  and  in  whose 
custody  is  the  fugitive  conducted  across  such  territoiy  ? 

10.  What  IB  the  rule  of  the  Government  in  respect  to  the  payment  of 
expenses? 

Ydu  are  instructed  to  forward  to  the  Department,  with  your  report, 

duplicate  oopies  of  the  law  of ,  if  auy,  on  the  subject  of  extradition. 

And  in  making  your  report  you  will  take  into  consideration  bow  for  this 
law  may  furnish  a  definite  answer  to  the  questioos  above  stat«d.  The 
Department  desires  full  information  on  the  points  suggested,  but  does  not 
wish  your  written  report  to  be  uuneceaaarily  amplified. 

Reports  in  response  to  this  circular  were  received  from  the 
Argentine  Republic,  Austna-Hungary,  Belgium,  China,  Den- 
mark, France,  Germany,  Hawaii,  Italy,  Japan,  Liberia,  Mex- 
ico, the  NetherlandB,  Peru,  Portugal,  Russia,  Spain,  Sweden 
and  Norway,  and  Turkey.  All  these  reaponses,  except  those 
from  Denmark,  Mexico,  Spain,  and  Sweden  and  Norway,  are 
published  in  full  in  a  report  on  extradition  prepared  by  the 
writer  for  the  use  of  the  International  American  Conference. 
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The  four  just  specified  and  not  so  published,  because  thej 
had  not  then  been  received,  are,  together  with  those  previously 
printed,  published  in  a  document  printed  for  the  Department 
of  State.* 

§  451.  other  Sonroes  of  Information.  —  In  the  present  chap- 
ter the  writer  has  drawn  largely  on  all  the  reports  mentioned 
in  the  preceding  section.  In  several  instances,  as  will  be 
seen,  they  have  been  textually  reproduced ;  in  others,  they 
have  been  summarized ;  in  others  still,  additions  have  been 
made.  In  every  instance  in  which  the  reports  are  used  the 
fact  is  expressly  noted.  But  in  the  cases  of  Brazil,  Colombia, 
Cuba,  Great  Britain  and  her  dependencies,  Luxemburg,  and 
Switzerland,  for  none  of  which  a  report  was  made,  the  writer 
has  derived  his  information  wholly  from  other  sources. 

2.   Argentine  Repvhlic. 

§  452.  Argentine  Law.  —  The  practice  in  the  Argentine 
Republic  and  the  conditions  and  limitations  under  which  the 
government  grants  extradition  are  disclosed  in  the  following 
translation  of  certain  articles  of  the  Code  of  Criminal  Pro- 
cedure.^ 

Art.  646.  The  extradition  of  criminals,  whether  asked  for  by  the 
Republic  or  granted  at  the  request  of  another  nation,  is  allowed  only  — 

(1)  In  cases  determined  by  existing  treaties. 

(2)  In  the  absence  of  treaties,  in  those  cases  in  which  extradition  may 
be  allowed  according  to  the  principle  of  reciprocity  or  the  uniform  practice 
of  nations. 

Art.  647.  The  judge  having  jarisdiction  in  the  cause  against  a  crimi- 
nal absent  in  a  foreign  country  shall  alone  be  competent  to  take  cognizance 
of  the  matter  of  his  extradition. 

In  case  it  is  asked  for  by  a  foreign  government,  the  judge  presiding  in 
the  district  where  the  person  required  lives  shall  have  jurisdiction. 

Art.  648.  Provided  there  is  a  treaty,  extradition  will  be  asked  for  or 
conceded,  according  to  the  manner  and  conditions  therein  prescribed. 

1  Report  on  Extradition,  with  Returns  of  aU  Cases  arising  under  the  Treaties 
from  August  9,  1842,  to  January  1,  1890.  By  John  Baasett  Moore,  Third  As- 
sistant Secretary  of  State  :  Govemnient  Printing  Office,  1890. 

*  This  translation  was  transmitted  to  the  Department  of  State  by  Mr.  Hanna, 
minister  of  the  United  States  at  Buenos  Ayres,  April  10,  1889.  A  copy  of  the 
law  was  transmitted  by  the  Argentine  minister  at  Washington  in  1886,  and  a 
translation  of  it  is  published  in  For.  Rel.,  1886. 
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If  tlMre  is  no  treat;,  extntdiUon  shall  be  Mk«d  tor  or  ooueedad  throofh 
the  diplomatic  channel,  according  to  the  prooedore  and  conditions  estab- 
lished in  this  Code. 

AsT.  649.  The  Judge  who  ma;  have  jnrisdictiou  in  the  causa  will  ex 
officii!,  or  at  the  icataace  of  the  party  concerned,  by  decision  based  on 
legal  principles,  grant  and  demand  the  extradition  from  the  moment  in 
which,  on  account  of  the  state  of  the  process  and  its  reault,  the  extradition 
should  be  allowed. 

Art.  6oO.  Appeal  may  be  taken  from  the  decision  bj  which  the  extra- 
dition is  either  granted  or  refused,  should  Boch  decree  be  made  by  a  jadge 
of  an  inferior  court. 

Akt.  651.  The  letter  or  communication  asking  for  extradition,  whether 
by  authorities  of  this  country  or  by  those  of  another,  must  be  accompanied 
by  au  authenticated  transcript  of  the  decision  requiring  soch  proceeding, 
and  also  by  the  following  documents  :  — 

(1)  The  sentence  of  cociviction  according  to  the  form  prescribed  by 
law,  if  the  pei-son  claimed  shall  already  have  been  convicted,  or  the  war- 
rant of  arrest  issued  by  the  competent  courts,  with  the  exact  designation 
and  the  date  of  the  commissiou  of  the  crime  or  offence,  if  the  person  has 
been  indicted  or  is  resting  under  suspicion.  Said  papers  will  be  forwarded 
in  original  or  in  authenticated  copies. 

(2)  All  data  and  antecedents  necessary  to  prove  the  identity  ot  the 
person  whose  extradition  is  demanded. 

(3)  An  authenticated  copy  of  the  legal  prorisions  applicable  to  the 
offence  with  which  the  person  is  charged,  according  to  the  law  of  the 
respective  country. 

Art.  So2.  When  the  demand  of  extradition  is  not  authorized  by  treaty, 
the  national  executive  power,  after  taking  the  opinion  of  the  Attorney- 
General,  will  determine  what  is  proper  to  be  done.  Should  the  decision 
be  adverse  to  the  extvaditioo,  the  requisition  will  be  returned  to  the  gov- 
ernment or  to  tlie  judge  by  whom  it  was  issued,  accompanied  by  a  copy 
of  the  Attorney- General's  opinion  and  of  the  decision  made. 

In  ease  the  application  is  favorably  received,  the  government  will 
forthwith  communicate  with  the  judge  of  the  district  wherein  the  refugee 
is,  accompanied  by  all  the  antecedents,  and  notice  shall  be  given  to  the 
foreign  government  iuterested.  When  extradition  is  asked  for  by  Judges 
of  (he  Republic,  the  national  executive  power  will  direct  a  oorrespondiog 
letter  to  the  government  of  the  nation  where  the  refugee  is,  and  will  w 
advise  the  judge  asking  for  the  extradition. 

Art.  Q58.  The  request  for  extradition  having  been  passed  to  that  Judge 
of  the  Republic  who  is  to  take  cognisance  of  tlie  case,  he  will  order  the 
detention  of  the  refugee  and  give  him  a  hearing  within  forty-eight  hours, 
for  the  purpose  of  proving  hia  identity,  placing  him  at  liberty  immediately, 
if  it  is  found  that  proceedings  were  taken  against  him  erroneously. 

Art.  054.  If  the  identity  of  the  peivon  is  established  by  proof,  ^iiaa 
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fadt  at  least,  he  most  be  notified  to  name  qualified  counsel  for  his  de- 
fence in  the  period  of  three  days,  it  being  the  duty  of  the  judge  to  do 
this,  if  the  accused  refuses  to  do  so  in  the  time  specified. 

Art.  655.  In  the  argument  concerning  the  application  for  extradition, 
it  will  not  be  permitted  to  traverse  the  intrinsic  validity  of  the  documents 
produced  by  the  demanding  government,  the  determination  being  limited 
to  .the  following  points  :  — 

(1)  Identity  of  the  person. 

(2)  Examination  of  the  extrinsic  forms  of  the  documents  produced. 

(3)  Whether  the  crime  or  offence  is  embraced  in  either  of  the  cases 
mentioned  in  Article  646. 

(4)  Whether  the  penalty  adduced  belongs  to  the  category  of  penalties 
which,  by  the  laws  of  the  demanding  country,  correspond  to  the  crime  or 
offence  in  question. 

(5)  Whether  the  penal  action  or  corresponding  penalty  is  prescribed 
according  to  the  laws  of  the  demanding  country. 

(6)  Whether  the  decision  or  warrant  of  arrest,  as  the  case  may  be, 
emanates  from  the  competent  courts  of  the  demanding  country. 

Art.  656.  The  counsel  of  the  person  claimed  shall  have  six  days  to 
present  his  defence,  which  the  district  attorney,  who  will  necessarily  be  a 
party  in  every  case  relating  to  extradition,  shall  be  allowed  to  hold  six 
days  for  examination. 

Art.  657.  If  there  be  necessity  to  prove  any  facts,  the  case  shall  be 
received  for  evidence,  and  with  regard  to  this,  and  to  the  procedure,  the 
provisions  of  this  Code  will  determine. 

Art.  658.  At  the  end  of  the  time  allowed  for  proof,  the  judge,  with 
the  pleadings  before  him,  shall  decide  within  ten  days,  and  will  declare 
whether  there  is  or  is  not  ground  for  granting  the  extradition. 

Art.  659.  An  appeal  from  the  decision  of  the  judge  of  the  section 
may  be  made  to  the  Supreme  Court,  which  will  briefly  and  definitely 
determine  the  matter,  after  taking  the  opinion  of  the  Attorney-General. 
The  original  papers  will  be  passed  to  the  minister  for  foreign  affairs, 
retaining  a  sufficient  record  thereof,  and  said  determination  will  be  for- 
warded to  the  demanding  government. 

Art.  660.  No  criminal  extradited  shall  be  tried  for  an  offence  prior  to 
that  for  which  his  extradition  was  asked. 

If  on  account  of  an  offence  committed  previously  to  the  order  of  extra- 
dition, but  discovered  subsequently  thereto,  authorization  should  be  asked 
to  prosecute  the  person  already  surrendered,  the  demand,  which  shall  be 
accompanied  by  the  papers  relating  to  the  process,  in  which  shall  be  con- 
tained the  statement  of  the  person  accused  or  a  declaration  signed  by  him 
that  he  has  no  statement  to  make,  shall  be  submitted  to  the  judge  of  the 
section  before  whom  the  demand  for  his  extradition  shall  have  oome,  and 
from  his  decision  there  shall  be  no  appeal. 

Art.  661.    The  Argentine  government  may  authorize  the  transit, 
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ihroagh  the  territory  of  the  Repablic,  of  a  person  surrendered  who  is  noi 
an  Argentine  citizen,  without  any  farther  requirement  than  the  presen- 
tation, through  the  diplomatic  channel,  of  the  sentence  whereby  he  has 
been  condemned  or  the  warrant  issued  for  his  arrest. 

Art.  662.  The  courts  empowered  to  determine  extradition  cases  will 
also  have  authority  to  determine  whether  papers  and  other  things  found 
on  the  person  of  the  presumed  offender  shall  be  given  up  to  the  demanding 
government  either  wholly  or  in  part. 

Art.  663.  Letters  rogatory,  issued  by  a  competent  foreign  magistrate 
in  a  criminal  matter  not  of  a  political  character,  shall  be  presented  through 
the  diplomatic  channel,  and  shall  be  transmitted  to  the  competent  judicial 
authorities. 

Art.  664.  In  urgent  cases  they  can  be  transmitted  dii'ectly  to  the 
Argentine  authorities,  who  must  act  without  delay,  provided  they  are  not 
in  conflict  with  the  laws  of  the  Republic. 

Art.  665.  Citations  in  a  criminal  matter  not  of  a  political  character, 
of  witnesses  domiciled  or  residing  in  the  Republic,  shall  not  be  admitted 
and  notice  thereof  shall  not  be  given  them,  save  on  condition  that  such 
witnessses  shall  not  be  prosecuted  nor  imprisoned  on  account  of  previous 
acts  or  convictions,  or  as  accomplices  in  the  offence  then  brought  to  trial. 

Art.  666.  If  the  person  asked  for  is  on  trial,  or  is  convicted  of  a 
crime  or  offence  committed  in  the  Republic,  extradition  shall  be  deferred 
until  the  trial  is  finished  or  the  penalty  satisfied. 

Art.  607.  When,  for  the  offence  which  prompts  the  demand  for  ex- 
tradition there  is  a  lighter  penalty  in  the  Republic,  the  accused  person 
shall  not  be  extradited,  save  on  condition  that  the  courts  of  the  country 
which  claims  him  shall  impose  on  him  the  lighter  penalty. 

Art.  668.  If  the  offender  is  demanded  by  more  than  one  state  at  the 
same  time,  preference  shall  be  given  to  that  state  in  which  the  greatest 
offence  was  committed,  and,  in  case  of  equal  offence,  to  that  state  which 
first  asked  for  him. 

Art.  669.  If  the  criminal  is  an  Argentine  citizen,  and  elects  to  be 
judged  by  the  Argentine  courts,  the  government  of  the  demanding  nation 
may  furnish  to  said  courts  all  the  antecedents  and  proofs  of  the  offence, 
in  order  that  he  may  be  tried  according  to  the  laws  of  the  Republic. 

Art.  670.  The  delivery  of  all  the  effects  which  the  accused  may  have 
stolen  in  a  foreign  country,  and  which  were  found  in  his  possession  at  the 
time  of  his  arrest,  and  the  things  which  may  serve  as  proof  of  the  offence 
of  which  he  is  charged,  shall  of  coui-se  be  included  in  the  writ  of  extradi- 
tion. 

Art.  671.  In  case  of  urgency,  the  courts  of  the  Republic  may  order 
the  preliminary  arrest  of  a  foreigner  in  compliance  with  the  direct  request 
of  the  judicial  authorities  of  a  country  having  an  extradition  treaty 
with  the  Republic,  provided  that  the  existence  of  a  sentence  or  of  a  wai^ 
rant  of  arrest  be  established,  and  provided  the  nature  of  the  crime  for 
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which  the  person  in  question  has  been  sentence 
determined. 

The  demand  may  be  made  by  mail  or  telegr 
notice  shall  be  given  through  the  diplomatic  cb 
foreign  affairs. 

The  courts  that  hare  caused  the  arrest  to  b( 
give  notice  thereof  to  the  minister  for  foreign  ai 
of  justice. 

Art.  672.  A  foreigner  arrested  by  virtue  of 
going  article  shall  be  immediately  released,  if  ¥ 
days,  when  the  country  concerned  is  one  border 
of  one  month  and  a  half  in  the  case  of  all  othe 
government  shall  not  receive  in  due  form  the  c 
lomatic  channel,  for  extradition. 

Art.  673.  The  preliminary  arrest  of  a  forei| 
dered  at  the  request  of  a  diplomatic  officer,  penc 
pers  necessary  to  be  presented  with  the  deman 
provisions  of  the  two  foregoing  articles  shall  be 

Art.  674.  Every  foreigner  arrested  by  virtue 
tion  may  ask  for  his  provisional  liberty,  under  t 
tions  as  if  the  offence  charged  had  been  committ 
'*  Codigo  de  Procedimientos  en  lo  Criminal,"  pp 

8.   Austria-Hungary 

§  453.    Gheneral  ConditionB.  —  There  is 
in  Austria  or  in  Hungary  on  the  subject 
is  regulated  by  the  treaties,  by  certain  p< 
the  criminal  law  of  each  kingdom,  and  i 
and  decrees  of  their  respective  ministers 
of  law  rendered  in  special  cases,  whic 
cedents.      Where  a  treaty  exists,  it  is 
surrender  criminals  for  offences  not  s] 
treaty  exists,  no  obligation  of  extraditioi 
fugitives  may  be  given  up  on  condition  of 
always  exacted.    Thus  there  exists  betwe 
and  Turkey  no  treaty  of  extradition ;  but, 
a  custom  has  been  established  under  whi< 

*  Three  reports  were  received  from  Vienna.  The  : 
by  Mr.  Lawton,  minister  of  the  United  States,  Janua 
20,  1889,  respectively.  The  third  was  made  on  August 
successor,  Col.  Grant.  These  reports,  which  are  basi 
and  statements  of  the  Ministry  for  Foreign  Affairs,  are 
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rendered  by  Austria-Hungary  to  Turkey,  unless  they  be  Chris- 
tians, and  vice  versa  unless  they  be  Mohammedans. 

§  454.  Persona.  —  Neither  Austria  nor  Himgary  surrenders 
its  own  subjects.  Nor  are  persons  surrendered  who,  after 
committing  the  act  for  which  extradition  is  requested,  have 
acquired  Austrian  or  Hungarian  citizenship.  Whether  a  per- 
son can  be  given  up  who,  at  tlie  time  of  the  perpetration  of 
the  crime  abroad,  was  an  Austrian  or  a  Hungarian  subject, 
and  afterwards  became  a  citizen  of  another  country,  is  regarded 
as  an  open  question. 

§  455.  Offenoea.  —  Extradition  is  granted  only  for  offences 
committed  abroad.  But,  if  a  foreigner  has,  outside  of  the 
state,  committed  high  treason  against  Austria-Hungary,  or 
counterfeited  Austrian  money  or  securities,  his  extradition  is 
not  granted,  since  in  such  case  the  laws  both  of  Austria  and 
of  Hungary  provide  for  his  punishment.  Where  no  treaty 
exists,  the  question  whether  an  offence  may  afford  ground  for 
extradition  depends,  in  Austria,  upon  the  rule  that  extradition 
is  granted  only  for  acts  punishable  as  crimes  (felonies)  under 
Austrian  law,  and  not  for  dSlits  (misdemeanors)  or  contr^t- 
ventions  (police  offences).  In  Hungary  the  inile  is  said  to  be 
that  the  government  will  be  guided  by  the  latest  treaties  with 
other  states.  Extradition  is  granted  in  Austria-Hungary  for 
participation  in  extradition  crimes,  as  accessory  either  before 
or  after  the  fact,  provided  such  participation  be  punishable  by 
the  laws  of  both  the  demanding  and  the  surrendering  state. 
Extradition  is  not  granted  by  Austria-Hungary  (1)  for  politi- 
cal offences,  excepting  from  that  category  attempts  against 
the  life  of  the  head  of  a  state  or  of  members  of  his  family, 
where  the  act  constitutes  murder,  assassination,  or  poisoning ; 
(2)  for  offences  which  have  become  outlawed ;  (8)  where  the 
fugitive  has  been  prosecuted  and  acquitted  in  the  state  from 
which  his  extradition  is  asked,  for  the  offence  for  which  his 
surrender  is  sought ;  (4)  where  the  offence  does  not,  according 
to  the  laws  both  of  the  demanding  state  and  of  that  upon 
which  demand  is  made,  involve  imprisonment  for  a  year  or 
more.  In  case  of  doubt  whether  an  offence  comes  within  a 
treaty,  an  explanation  may  be  asked  from  the  demanding 
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state,  the  final  decision,  however,  remaining  with  the  state 
upon  which  requisition  is  made. 

§  456.  ReqoiBltioiui  are  regularly  made  through  the  diplo- 
matic channel.  Thej  cannot  be  based  upon  a  conviction  in 
contumaciam.  The  requisition  should  contain  a  full  descrip- 
tion of  the  fugitive,  and  all  information  which  may  assist  in 
his  identification. 

§  457.  Procedure.  —  The  arrest  and  examination  of  fugi- 
tives are  accomplished  through  the  lower  courts,  upon  motion 
of  the  prosecuting  attorney  of  the  place  or  district.  The 
judge  conducts  the  examination  as  speedily  as  possible,  and 
at  its  close  the  prosecuting  attorney  makes  a  motion  based  on 
the  merits  of  the  case,  and  the  court  then  gives  its  decision. 
This  decision  is  ojfficially  communicated  to  the  Minister  of 
Justice,  who,  after  due  deliberation,  renders  a  decision.  This 
decision  is  communicated  to  the  Minister  of  Foreign  Affairs, 
and  is  understood  to  be  final,  unless  the  latter  minister  should 
show  that  it  is  not  in  accordance  with  the  treaty  under  which 
the  proceedings  were  taken.  The  final  decision  is  communi- 
cated diplomatically  to  the  demanding  state.  It  seems  that 
in  a  few  rare  instances  where  the  foreign  authorities  com- 
municated directly  with  the  Austrian  courts,  without  any 
application  before  or  during  the  proceedings  to  the  govern- 
ment, it  was  held  to  be  the  duty  of  the  court  having  charge  of 
the  case  to  inform  the  foreign  a.uthorities  of  its  decision.  In 
respect  to  the  time  a  fugitive  may  be  detained,  pending  his 
examination,  the  rule  is  that  the  foreign  authorities  should 
immediately  or  within  a  reasonable  period  produce  prima  facie 
evidence  of  criminality. 

§  458.  Surrender.  —  Where  a  fugitive  is  demanded  by  sev- 
eral states  for  different  crimes,  the  rule  is  to  surrender  to  the 
state  in  whose  territory  the  gravest  crime  was  committed. 
Where  the  crimes  are  of  the  same  gravity,  preference  is  sliown 
to  the  first  demand.  In  case  of  several  demands  for  the  same 
offence,  preference  is  given  to  the  demand  of  the  state  in 
whose  territory  the  offence  was  committed.  Extradition  does 
not  take  place  before  the  expiration  of  fifteen  days  from  the 
day  of  arrest. 
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§  459.  Trial.  — A  criminal  surrendered  to  Aostria-Hungaiy 
is  not  tried  or  held  for  trial  for  any  offence  other  than  that 
for  which  he  was  extradited,  until  he  has  had  an  opportunity 
to  return  to  the  jurisdiction  of  the  surrendering  state. 

4.   Belgiwm,} 

§  460.  Commentary.  —  Extradition  is  not  granted,  except 
in  virtue  of  treaties  concluded  under  the  law  of  March  15, 
1874  ;  reciprocity  is  thus  exacted  ;  citizens  are  never  surren- 
dered. Provisional  arrest  is  regulated  by  the  law  and  the 
treaties.  Where  the  treaties  contain  no  provision  on  the  sub- 
ject, such  arrest  may  be  obtained  on  condition  of  reciprocity. 
It  may  be  obtained  on  telegraphic  information,  and  although 
most  of  the  conventions  require  that  such  information  should 
be  communicated  through  the  diplomatic  channel,  as  a  matter 
of  fact  tlie  judicial  authorities  deviate  from  the  rule.  The 
warrant  of  arrest  is  issued  by  the  magistrate  of  the  place  of 
residence  of  the  person  whose  surrender  is  demanded,  or  of 
the  place  where  he  may  be  found.  The  method  of  authenti- 
cating papers  as  between  Belgium  and  the  United  States  is 
prescribed  in  the  treaty.  Unless  the  time  is  prescribed  by 
treaty,  the  person  committed  jn  Belgium  for  surrender  must 
be  taken  out  of  the  country  as  soon  as  possible.  He  is  deliv- 
ered to  the  foreign  agent  only  at  the  extreme  frontier.  Tran- 
sit across  Belgian  territory  is  conceded  under  the  following 
conditions :  (1)  That  the  person  is  not  a  Belgian ;  (2)  that 
prescription  has  not  run ;  (3)  that  the  offence  is  not  of  a 
political  character ;  (4)  that  the  government  requesting  the 
transit  shall  produce  a  document  which  would  afford  a  basis 
for  an  ordinary  extradition.     The  expenses  of  the  transit  are 

1  From  Brussels  two  reports  were  receiyed.  The  first,  January  25»  1889,  bj 
Mr.  Parkhurst,  then  United  States  minister  at  that  capital,  enclosed  a  translation 
of  a  note  from  the  Prince  de  Chimay,  Minister  for  Foreign  Affairs,  and  a  transla- 
tion of  the  Belgian  law  of  1874.  The  second  report,  July  13, 1889,  by  Mr.  Terrell, 
Mr.  Parkhurst's  successor,  transmitted  a  copy  of  an  amendatory  law  of  Jane  28, 
1889.  The  writer  also  desires  to  refer,  in  this  relation,  to  a  report  made  on  the 
law  of  1874  by  a  Belgian  commission,  piinted  in  For.  Rel.,  1874,  pp.  56-63, 
The  commentary  above  given  is  based  chiefly  upon  the  note  of  the  Prince  de 
Chimay. 
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borne  bj  the  requesting  govemment.  In  ordinary  cases  of 
extradition  from  Belgium,  the  expenses  are  borne  bj  that 
government,  unless  the  treaty  otherwise  provides.  The  laws 
of  Belgium  on  the  subject  of  extradition  are  given  below. 

§  461.    Belgian  Law,  1874. 

Leopold  n.,  King  of  the  Belgians,  to  all  to  whom  these  presents  shall 
come,  greeting : 

The  chambers  have  adopted  and  we  sanction  the  following  : 

Article  1.  The  government  may  deliver  up  to  the  governments  of 
foreign  countries,  on  condition  of  reciprocity,  any  foreigner  who  is  under 
prosecution  or  accusation,  or  who  has  been  sentenced  by  the  courts  of  said 
countries  as  principal  or  accessory,  for  one  of  the  acts  hereinafter  enumer- 
ated committed  within  their  territory :  — 

1st  For  assassination,  poisoning,  parricide,  infanticide,  murder,  viola- 
tion of  the  person. 

2d.   For  arson. 

8d.  For  counterfeiting  of  public  bills  or  bank-notes,  of  public  or  private 
bonds;  issuing  or  placing  in  circulation  of  such  counterfeit  bills,  notes,  or 
bonds ;  forgery  in  documents  or  in  telegraphic  despatches,  and  use  of  such 
counterfeit  despatches,  bills,  notes,  or  bonds. 

4th.  For  false  coinage,  including  the  counterfeiting  and  alteration  of 
coins,  the  issuing  and  placing  in  circulation  of  counterfeit  or  altered  coin, 
and  also  frauds  in  the  choice  of  samples  for  the  verification  of  the  title 
and  weight  of  coins. 

5th.  For  false  testimony,  and  false  declarations  of  experts  or  inter- 
preters. 

6th.  For  theft,  swindling,  peculation,  or  embezzlement  committed  by 
public  functionaries. 

7th.   For  fraudulent  bankruptcy,  and  frauds  committed  in  failures. 

8th.   For  association  of  evil-doers. 

0th.  For  threats  to  commit  such  acts  of  violence  against  the  person  or 
property  as  subject  their  perpetrator  to  the  penalty  of  death,  compulsory 
labor,  or  reclusion. 

10th.   For  abortion. 

11th.   For  bigamy. 

12th.  For  attempts  against  individual  liberty  and  the  inviolability  of 
the  domicil,  committed  by  private  persons. 

13th.  For  kidnapping,  concealment,  withholding,  or  substitution  of 
an  infant. 

14th.   For  exposure  or  abandonment  of  an  infant. 

15th.  For  kidnapping  of  minors. 

16th.  For  an  attempt  against  chastity,  with  violence. 

17th.  For  an  attempt  against  chastity,  committed  without  violence, 
VOL.  I. — 45 
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on  the  persoQ  or  by  the  aid  of  the  person  of  a  child  of  ^ther  sex  less  than 
fourteen  years  of  age. 

18th.  For  an  offence  against  good  morals  by  exciting,  facilitating,  or 
favoring  habitually,  in  order  to  gratify  the  passions  of  others,  lewdness 
or  corruption  in  minors  of  either  sex. 

19th.  For  blows  given  or  wounds  inflicted  voluntaarily,  with  premedi- 
tation, or  having  caused  an  apparently  incurable  malady,  permanent 
incapacity  for  personal  labor,  loss  of  the  full  use  of  an  organ,  a  severe 
mutilation,  or  death,  although  caused  unintentionally. 

20th.  For  breach  of  trust  and  deception. 

2Ist.  For  subornation  of  witnesses,  experts,  or  interpreters. 

22d.   For  false  swearing. 

23d.  For  counterfeiting  of  seals,  stamps »  punches,  and  marks,  nse  of 
counterfeit  seals,  stamps,  punches,  and  marks,  and  unlawful  use  of  genu- 
ine seals,  stamps,  punches,  and  marks. 

24th.   For  bribery  of  public  functionaries. 

25th.  For  destruction  of  buildings,  steam-engines,  or  telegraphic  appar 
ratus,  destruction  or  defacing  of  tombstones,  monuments,  objects  of  art, 
documents  or  other  papers,  destruction  or  injury  of  wares,  merchandise,  or 
other  movable  property,  and  opposition  to  the  execution  of  public  works. 

26th.  For  destruction  and  devastation  of  harvests,  plants,  trees,  or 
grafts. 

27th.  For  destruction  of  agricultural  instraments,  destruction  or  poi- 
souing  of  cattle  or  other  animals. 

2dth.  For  abandoument  by  a  captain,  except  in  the  cases  provided  for 
by  law,  of  a  merchant  or  fishing  vessel. 

29th.  For  running  aground,  loss,  or  destruction  by  the  captain  or  the 
officers  and  crew;  unlawful  appropriation,  by  the  captain  of  a  ship  or  of 
a  merchant  or  fishing  vessel;  throwing  overboard  or  unnecessary  destruc- 
tion of  the  whole  or  any  part  of  the  cargo,  of  the  stores  or  appurtenances 
of  the  vessel;  steering  a  false  coui^e;  unnecessary  borrowing,  and  pledg- 
ing as  security  the  vessel  itself,  or  the  stores  or  fixtures  thereof;  the  mort- 
gage or  sale  of  goods  or  stores,  or  entry  in  the  accounts  of  fictitious 
damages  or  expenditures  ^  sale  of  the  vessel  without  special  authorization, 
except  in  the  case  of  unseaworthiness;  discharge  of  cargo  without  previ- 
ous report,  except  in  the  case  of  imminent  peril;  theft  committed  on 
board;  adulteration  of  stores  or  goods  committed  on  board  by  the  ailmix- 
ture  of  deleterious  substances;  attack  upon,  or  forcible  and  violent  resist- 
ance to,  the  captain  by  more  than  one-third  of  the  crew ;  refusal  to  obey 
tiie  orders  of  the  captain  or  officer  in  command,  for  the  safety  of  the 
vessel  or  cargo,  with  blows  and  wounds;  plotting  against  the  safety,  the 
liberty,  or  the  authority  of  the  captain;  seizure  of  the  vessel  by  the  seamen 
or  passengers  by  fraud  or  violence  toward  the  captain. 

80th.  For  receiving  and  concealment  of  goods  obtained  by  means  of 
any  of  the  crimes  or  offences  provided  for  by  this  law. 
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The  attempt,  when  pvAiflhable  according  to  the  penal  laws,  is  inoladed 
in  the  foregoing. 

Art.  2.  Nevertheless,  when  the  crime  or  the  offence  giving  rise  to  the 
demand  for  extradition  shall  have  been  committed  outside  of  the  territory 
of  the  party  making  the  demand,  the  government  may  sarrender,  on  oon^ 
dition  of  reciprocity,  a  foreigner  who  is  under  prosecution  or  sentence, 
in  cases  in  which  the  Belgian  law  authorizes  prosecution  for  the  same 
offences  committed  outside  of  the  kingdom. 

Art.  3.  Extradition  shall  be  granted  on  the  production  of  the  original 
or  of  an  authenticated  copy  of  the  sentence  or  writ  of  condemnation,  or  of 
the  order  of  the  council  chamber,  of  the  order  of  the  chamber  of  indict^ 
ments,  or  of  the  writ  of  criminal  procedure  issued  by  a  competent  judge, 
formally  decreeing  the  transfer  of  the  accused  to  repressive  jurisdiction. 

It  shall  likewise  be  granted  on  the  production  of  the  warrant  of  arrest, 
or  of  any  other  instrument  having  the  same  force,  issued  by  the  competent 
authority  in  a  foreign  country,  provided  such  instruments  contain  a  pre- 
cise statement  of  the  offence  for  which  they  were  issued,  and  that  they  be 
rendered  executory  by  the  council  chamber  of  the  court  of  first  instance 
of  the  foreigner's  place  of  residence  in  Belgium,  or  of  the  place  where  he 
may  have  been  found. 

As  soon  as  a  foreigner  shall  have  been  imprisoned,  according  to  one  of 
the  above-mentioned  instruments,  of  the  nature  of  which  he  shall  be  duly 
informed,  the  government  shall  receive  the  opinion  of  the  chamber  of 
indictments  of  the  court  of  appeals  in  whose  jurisdiction  the  foreigner 
shall  have  been  arrested. 

The  hearing  shall  be  public,  unless  the  foreigner  shall  request  that  it 
may  be  conducted  with  closed  doors. 

The  public  ministry  and  the  foreigner  shall  be  heard.  The  latter  may 
enjoy  the  benefit  of  counsel. 

Within  a  fortnight  after  the  reception  of  the  documents  they  shall  be 
referred,  with  an  opinion  for  which  the  grounds  shall  be  stated,  to  the 
minister  of  justice.* 

Art.  4.  Extradition  by  way  of  transit  across  Belgian  territory  may, 
nevertheless,  be  granted  without  having  received  the  opinion  of  the  cham- 
ber of  indictments,  on  the  simple  production  of  the  original  or  of  an 
authenticated  copy  of  one  of  the  instruments  of  procedure  mentioned  in 
the  foregoing  article,  when  it  shall  have  been  requested  for  a  state  with 
which  Belgium  has  a  treaty  comprising  the  offence  which  gives  rise  to  the 
demand  for  extradition,  and  when  it  shall  not  be  interdicted  by  article  G 
of  the  law  of  October  1,  1833,  and  article  7  of  this  law. 

Art.  5.  In  an  urgent  case,  a  foreigner  may  be  arrested,  provisionally, 
in  Belgium  for  any  of  the  offences  mentioned  in  article  1,  on  the  exhibi- 
tion of  a  warrant  of  arrest  issued  by  the  examining  magistrate  of  his 

1  The  opinion  of  the  chamber  of  indictments  does  not  conclusively  bind  the 
government,  which  may  notwithstanding  authorize  the  surrender. 
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place  of  rasidenoe  or  of  the  place  where  he  may  be  found,  and  based  npou 
an  official  notice  given  to  the  Belg^n  authorities  by  the  authorities  of  the 
country  in  which  the  foreigner  shall  have  been  sentenced  or  prosecuted. 

Kevertheless,  in  such  a  case,  he  shall  be  set  at  liberty  if,  within  fifteen 
days  from  the  time  of  his  arrest,  when  such  arrest  shall  have  been  made 
at  the  request  of  the  government  of  a  country  bordering  on  Belgium,  and 
within  three  weeks,  if  at  the  request  of  the  government  of  a  distant 
country,  no  communication  is  received  of  the  warrant  of  arrest  issued  by 
the  competent  foreig^n  authorities. 

This  period  may  be  extended  to  three  months  if  the  country  making  the 
demand  for  extradition  is  not  in  Europe. 

After  the  order  of  arrest  the  examining  magistrate  is  authorized  to 
proceed  according  to  the  rules  prescribed  by  articles  87  to  90  of  the  code 
of  criminal  procedure. 

A  foreigner  may  claim  provisional  liberty  in  cases  in  which  a  Belgian 
would  enjoy  such  liberty,  and  on  the  same  conditions.  The  request  shaU 
be  submitted  to  the  council  chamber. 

The  council  chamber  shall  likewise  decide,  after  having  heard  the  for- 
eigner, whether  it  is  or  is  not  proper  to  transmit,  either  in  whole  or  in 
part,  the  papers  and  other  objects  seized,  to  the  government  making  the 
demand  for  extradition.  It  shall  order  the  restoration  of  the  papers  and 
other  objects  having  no  direct  connection  with  the  ofEence  with  which  the 
accused  is  charged,  and,  the  case  arising,  shall  decide  upon  the  claims  of 
third  parties  appearing  as  claimants. 

Art  6.  Treaties  concluded  in  virtue  of  this  law  shall  be  published  in 
the  Moniteur;  they  cannot  be  put  into  execution  until  after  the  expiraUon 
of  ten  days  from  the  date  of  publication  in  that  journal. 

Art.  7.  Extradition  cannot  be  granted,  if,  since  the  commission  of 
the  act  with  which  the  prisoner  stands  charged,  or  since  his  prosecution 
or  sentence,  such  a  length  of  time  has  elapsed  that  the  term  of  his  liabil- 
ity to  punishment  has,  according  to  the  laws  of  Belgium,  expired  by 
limitation. 

Art.  8.  Articles  2  and  3  of  the  law  of  December  30,  1836,  concerning 
the  repression  of  crimes  and  offences  committed  by  Belgians  in  foreign 
countries,  are  applicable  to  the  offences  provided  for  by  article  1  of  this 
law. 

Art.  0.  They  are  likewise  applicable  to  infractions  in  rural  matters 
and  in  matters  of  forestry  and  fishing. 

Art.  10.  A  foreigner  who,  after  having  committed,  outside  of  the 
territory  of  the  kingdom,  one  of  the  offences  provided  for  by  article  1  of 
the  law  of  December  80,  1836,  and  by  articles  1  and  9  of  this  law,  shall 
acquire  or  recover  the  character  of  a  Belgian  subject,  may,  if  he  be  in 
Belgium,  be  prosecuted,  tried,  and  punished  there  according  to  the  laws 
of  the  kingdom,  within  the  limits  fixed  by  the  said  law  of  December  80, 
1836. 
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Art.  11.  Letters  rogatory,  issued  by  th 
foreign  country,  and  requesting  either  a  dc 
of  the  proofs  of  crime,  or  of  objects  which  i 
accused,  can  only  be  executed  in  Belgium  fo 
in  article  1  of  this  law. 

£xcept  in  the  case  provided  for  by  article 
rendered  executory  by  the  council  chamber  o: 
of  the  place  where  the  search  and  seizure  arc 

The  council  chamber  shall  likewise  deci 
transmit,  in  whole  or  in  part,  the  papers  ai 
government  making  the  demand. 

It  shall  order  the  restoration  of  the  paper 
direct  connection  with  the  offence  with  whicl 
and  shall  decide  the  case  arising  upon  the  cL 
may  appear  as  claimants. 

Art.  12.  The  law  of  April  5, 1868,  that  € 
all  the  provisions  of  the  law  of  October  1, 
article  6,  are  hereby  repealed. 

The  words  *'  according  to  the  laws  of  A 
1870,"  shall  be  stricken  out  of  article  1  of 
relation  to  foreigners. 

We  promulgate  this  law,  and  order  that  tt 
to  it,  and  that  it  be  published  in  the  MoniteG 

Done  at  Brussels,  March  15,  1874. 

By  the  King : 

T.  DB  Lantshrbrb, 

Minister  of  Justice* 
Sealed  with  the  seal  of  the  state. 


§  462.    Law  of  1889. 

Law  making  modifications  in  the  la\ 
Leopold  n.,  King  of  the  Belgians,  to  all  prese 

The  Chambers  have  adopted  and  we  sancti< 

Art.  I.  The  section  2  of  article  6  of  the 
1874,  is  modified  as  follows  :  — 

**  However,  in  that  case,  he  "  (referring  t( 
be  set  at  liberty  if,  within  the  period  of  three  w 
he  does  not  receive  communication  of  the  wan 
the  competent  foreign  authority." 

Art.  II.  The  following  provision  will  be 
the  aforesaid  law,  and  will  form  article  5  bis : 

"  When  the  foreigner  reclaimed  is  found 
has  left  the  territorial  waters,  the  investigatin 
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vbich  tlie  port  of  d^>artare  belongs  may  iseue  the  provuioiial  wanmiit  of 
arrest  provided  for  by  section  1  of  the  preceding  article,  and  take,  with 
the  authorization  of  the  minister  of  justioe,  the  necessary  steps  in  order 
that  the  existence  of  the  warrant  may  be  brought  to  the  knowledge  of  (he 
captain,  either  directly  or  by  means  of  a  consul. 

^*  After  receipt  of  this  notice  the  iudividual  reclaimed  will  remain 
under  arrest  on  boatd  nntil  the  retnm  of  the  vessel  or  until  the  meeting 
with  another  Belgian  vessel,  which  will  take  him  on  the  same  eonditions, 
without  prejudice  to  the  power  oon&rred  by  article  i7  of  the  law  of  June 
21,  1849. 

**  Mention  will  be  made  of  all  this  on  the  log  book  on  board  "  (ship's 
ji^nmal). 

**  The  period  prescribed  by  section  2  of  article  6  aforesaid  will  date, 
in  that  case,  from  the  moment  that  the  foreigner  shall  have  been  im- 
prisoned in  one  of  the  state  prisons." 

We  promulgate  the  present  law  and  order  thi|t  tbe  seal  of  ststo  be 

affixed,  and  that  it  be  published  in  the  MojEUtewr. 

Given  at  Laeken,  June  28,  1889. 

Lkopold. 
By  the  King : 

The  minister  of  justice, 

Jules  Le  Jbunk. 
Sealed  with  the  seal  of  state. 

The  minister  of  justice, 

*  Jules  Lb  Jbunb. 

5.  BrasBil. 

§  463.  General  Rules.  —  There  is  no  extradition  treaty  be- 
tween the  United  States  and  Brazil.  Notwithstanding  this 
fact  it  has  been  seen  ^  that  in  1879  Brazil  delivered  up  one 
Conyngham  charged  with  forgery  in  this  country,  and  this  in 
the  absence  of  any  promise  of  reciprocity.  The  ease  provoked 
much  adverse  criticism  in  various  quarters  in  Brazil.  On 
February  4, 1887,  the  Imperial  government  ftddressed  to  its 
legations  and  consulates  a  circular  in  which  were  stated  the 
terms  upon  which  extradition  would  be  granted,  in  the  ab- 
sence of  a  treaty.    These  terms  were  as  follows  :  — 

1.  When  the  crimes  of  persons  whose  extradition  is  demanded  shall 
have  been  committed  in  the  territory  of  the  {i^vernment  making  the 
demand,  and  the  said  government  offers  or  is  willing  to  reciprocate* 

2.  When  crimes  by  their  atrocity  or  frequency  may  endanger  the 
morality  and  safety  of  a  people,  such  as  robbery,  murder,  oo^torfeiting, 
forgery,  and  some  others. 

1  augrot  S  41. 
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3.  When  the  proofs  are  such  that  the  laws  of  Brazil,  if  the  crime 
were  committed  in  its  territoiy,  would  justify  the  arrest  and  trial  of  the 
criminal. 

4.  When  extradition  is  demanded  by  the  minister  of  the  nation  within 
whose  jurisdictioQ  the  offence  took  place. 

5.  If  the  accused  shall  have  committed  crimes  in  more  than  one  conn- 
try  and  his  extradition  be  demanded  by  more  than  one  government,  he 
will  be  delivered  to  that  in  whose  territ<»7  the  gravest  offence  was  com- 
mitted. 

It  is  understood  that,  if  the  accused  be  a  Brazilian  citizen,  he  will  not 
be  given  up,  as  his  surrender  in  this  case  is  contrary  to  the  constitution 
of  the  Empire,  and  that  political  crimes,  as  may  be  concluded  from  the 
principles  stated,  will  always  be  excepted. 

It  is  also  understood  that  the  expenses  incurred  in  the  arrest  and 
delivery  of  criminals  will  be  paid  by  the  government  demanding  their 
extradition. 

6.  China, 

§  464.  Rules  and  Treaties.  —  On  February  6, 1889,  Mr.  Denby, 
United  States  minister  at  Peking,  made  the  following  report :  — 

We  have  no  extradition  treaty  with  China.  Portugal,  Great  Britain, 
and  Japan  have  treaties  more  or  less  affecting  this  subject.  Duplicate 
copies  of  the  articles  in  said  treaties  providing  f  qr  extradition  are  here- 
with enclosed. 

The  duty  of  extradition,  as  has  often  been  held,  does  not  arise  from  the 
'*  favored  nation  "  clause.  Under  the  present  system  of  jurisprudence  of 
China  extradition  proceedings  in  conformity  with  western  usage  are  im- 
practicable. The  foreign  powers  generally  have  not  judged  extradition 
treaties  to  be  necessary. 

Under  the  exterritorial  system  a  foreigner  in  China  is  subject  to  the 
laws  of  his  country.  It  is  generally  held  that  an  absconding  criminal  of 
any  nationality  can  be  arrested  by  the  ofScials  of  his  government. 

Such  criminals  could  not  be  arrested,  held,  or  tried  by  a  Chinese  magis- 
trate. It  has  been  held  in  this  legation  and  by  the  consuls  that  an  Amer- 
ican who  is  charged  with  being  an  absconding  criminal  from  any  country 
with  which  we  have  extradition  treaties,  can  be  arrested  in  China  by  our 
consuls,  and  delivered  up  after  the  proof  required  by  the  treaties  has  been 
made.^  I  suppose  that  a  consul  would  have  jurisdiction  to  arrest  an 
American  absconding  from  the  United  States  on  a  charge  of  crime  com- 
mitted by  him  in  the  United  States,  and  could  deliver  him  up  under  the 
direction  of  the  Secretary  of  State.* 

If  this  view  be  correct,  an  extradition  treaty  as  applicable  to  the  arrest 
of  American  criminals  is  not  needed  in  China.    As  applicable  to  the 

1  CfmUra,  ty^a,  f  109.  *  But  see  supra,  ff  89-^8. 
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arrest  and  delivery  of  Chinese  subjects  who  are  charged  with  crime  oom- 
.mitted  in  the  United  States,  the  only  course  now  ayailable  is  an  appeal 
to  the  comity  of  this  government. 

I  do  not  doubt  that  on  proper  application,  made  by  a  diplomatic 
officer 9  the  surrender  of  a  Chinese  subject  would  be  ordered  by  the 
government. 

There  are  no  imperial  decrees  on  this  subject  and  no  adopted  forms. 
Under  these  existing  conditions  it  becomes  unnecessary  to  reply  specific 
cally  to  the  interrogatories  set  out  in  the  said  circular. 

Treaty  of  June  26,  1858,  between  China  and  Great  Britain, 

Article  XXI. 

If  criminals,  subjects  of  China,  shall  take  refuge  in  Hong-Kong  or  on 
board  the  British  ships  there,  they  shall,  upon  due  requisition  by  the 
Chinese  authorities,  be  searched  for,  and  on  proof  of  their  guilt,  be  de- 
livered up. 

In  like  manner,  if  Chinese  offenders  take  refuge  in  houses  or  on  board 
the  vessels  of  British  subjects  at  the  open  ports,  they  shall  not  be  harbored 
or  concealed,  but  shall  be  delivered  up,  on  due  requisition  by  the  Chinese 
authorities,  addressed  to  the  British  consul. 

Treaty  of  September  13,  1871,  between  China  and  Japan* 

Article  XII. 

If  any  subject  of  either  power,  having  violated  the  law  of  his  own 
country,  secrete  himself  in  an  official  building,  merchant  vessel,  or  ware- 
house of  the  other  state,  or  escape  to  any  place  in  the  territory  of  the  other, 
on  official  application  being  made  by  the  authority  of  the  state  of  which 
such  offender  is  a  subject  to  the  authority  of  the  other,  the  latter  shall  im- 
mediately take  steps  for  the  arrest  of  the  offender,  without  show  of  favor. 
Whilst  in  custody  he  shall  be  provided  with  food  and  clothing,  and  be 
shall  not  be  subjected  to  ill  usage. 

Treaty  of  December  1,  1887,  between  China  and  Portugal, 

Article  XLV. 

As  regards  the  delivery  of  Portuguese  and  Chinese  criminals,  with  the 
exception  of  the  Chinese  criminals  who  take  refuge  in  Macao,  and  for 
whose  extradition  the  governor  of  Macao  will  continue  to  follow  the  ex- 
isting practice,  after  the  receipt  of  a  due  requisition  from  the  viceroy  of 
the  two  Kwangs,  it  is  agreed  that  in  the  Chinese  ports  open  to  foreign 
trade  the  Chinese  criminals  who  take  refuge  at  the  houses  or  on  board  the 
ships  of  Portuguese  subjects  shall  be  arrested  and  delivered  to  the  Chinese 
authorities  on  their  applying  to  the  Portuguese  consul;  and  likewise  the 
Portuguese  criminals  who  take  refuge  in  China  shall  be  arrested  and  de- 
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livered  to  the  Portuguese  authorities  on  their  applying  to  the  Chinese  au- 
thorities, and  by  neither  of  the  parties  shall  the  criminals  be  harbored, 
nor  shall  there  be  delay  in  deliyering  them. 

7.  Colombia. 

§  465.  General  Dootilnea.  —  It  is  not  the  practice  in  Colom- 
bia to  grant  extradition  in  the  absence  of  a  treaty,  and  the 
extradition  treaties  of  the  republic  have  been  comparatively 
few  in  number.  For  several  years  foreign  powers  found  their 
efforts  to  negotiate  such  treaties  frustrated  by  the  interpreta- 
tion given  by  the  Colombian  authorities  to  article  15  of  the 
Constitution  of  1863,  which  has  since  been  replaced.  By  that 
article  the  death  penalty  was  inhibited  not  only  in  respect  to 
Colombians  and  to  persons  domiciled  in  the  country,  but  also  in 
respect  to  all  persons  travelling  there.  In  1871  this  inhibition 
was  interpreted  by  the  Minister  of  Foreign  Relations  to  pre- 
clude the  extradition  of  any  person  from  the  republic  unless 
a  guarantee  was  given  by  the  demanding  government  that  the 
penalty  of  death  would  .in  no  event  be  inflicted.  In  1880  a 
treaty  of  extradition  was  concluded  with  the  United  States 
which  contained  no  such  limitation,  and  in  the  following  year, 
when  the  treaty  was  under  consideration  by  the  Colombian 
Congress,  that  body  added  an  amendment  to  incorporate  the 
restriction,  in  consequence  of  which  the  ratifications  were 
never  exchanged.^  Treaties  have  since  been  concluded  by 
Colombia  without  any  such  restriction. 

§  466.  Transit  of  Isthmus.  —  In  1878  a  question  arose  as  to 
the  right  of  the  government  of  the  United  States  under  article 
85  of  the  treaty  of  1846  to  transport  a  fugitive  criminal,  who 
had  been  surrendered  by  a  foreign  government  to  the  United 
States,  across  the  Isthmus  of  Panama.  One  Scrafford  having 
been  delivered  up  by  Peru  to  the  United  States  on  a  charge 
of  forgery,  the  agent  of  the  latter  government  attempted  to 
bring  the  prisoner  across  the  isthmus,  when  he  was  released 
by  the  governor  of  Panama.  Complaint  was  made  by  the 
government  of  the  United  States,  and  negotiations  were  entered 

^  Seljas,  £1  Derecho  Tntemacional  Hispano- Americano^  p.  188 ;  extract  from 
For.  Rel.  of  Colombia,  1884. 
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into  for  the  definition  of  the  right  of  transit  under  article  85.^ 
On  February  22, 1879,  a  protocol  was  signed  by  the  Minister 
of  Foreign  Relations  of  Colombia  and  the  minister  of  the 
United  States,  which,  with  accompanying  and  explanatory 
correspondence,  is  as  follows:*  — 

PROTOCOL. 

At  a  conference  which  took  place  in  the  department  of  the  interior  and 
foreign  relations  at  Bogota  to-day,  the  22d  of  February,  1879,  between  the 
secretary  thereof,  Pablo  Arosemena,  and  the  Hon.  Ernest  Dichman,  min- 
ister resident  of  the  United  States  of  America  at  Bogota,  being  both  duly 
empowered  by  their  respective  governments,  with  a  view  of  examining 
the  differences  which  have  arisen  between  them  relating  to  the  right  of 
transit  which  the  government  of  the  United  States  of  America  has  across 
the  Isthmus  of  Panama,  and  for  the  purpose  of  arriving  at  a  common 
accord  which  will  remove  said  differences  definitively,  agree  upon  the 
following :  — 

1st.  As  was  recognized  explicitly  by  the  government  of  the  United 
States  of  Colombia  in  a  note  directed  by  the  secretary  of  the  interior  and 
foreign  relations  to  the  government  of  the  State  of  Panama,  on  May  15^ 
1865,  nnder  No.  77,  according  to  article  35  of ^  the  treaty  with  the  United 
States  of  America  of  the  12th  of  December,  1816,  the  government  of 
Colombia  guarantees  the  right  of  way  or  transit  across  the  isthmus,  not 
only  to  the  citizens  of  the  United  States,  but  also  to  their  government; 
and,  consequently,  the  troops  of  the  American  Union,  as  well  as  the  pris- 
oners under  the  Federal  jnrisdiction,  can  pass  as  the  usual  service  of  its 
administration,  a  right  which  is  established  in  compensation  for  the 
guarantee  of  the  sovereignty  and  property  of  the  isthmus,  to  which  the 
same  government  is  bound. 

2d.  In  the  case  of  transportation  across  the  Isthmus  of  Panama  of 
criminals,  the  extradition  of  which  may  have  been  obtained  by  the  United 
States  of  America  from  other  governments,  there  will  be  presented  by  the 
consular  agent  of  that  country  to  those  (the  agents)  of  the  government  of 
the  Union  in  the  State  of  Panama,  the  documents  which  may  have  served 
as  a  basis  for  the  extradition.  In  the  case  of  the  transportation  of  crimi- 
nals, proceeding  from  the  territory  of  the  United  States,  this  formality 
will  not  be  necessary. 

8d.  The  armed  forces  of  the  nation  or  of  the  State  (troops)  will  take 
charge  gratuitously  of  the  custody  of  the  criminals,  the  transportation  of 
which  is  requested  by  the  government  of  the  United  States  of  America, 
from  that  of  the  United  States  of  Colombia  (across  the  Isthmus  of 
Panama). 

1  For.  Bel,  1878,  pp.  151-165  ;  1879,  pp.  951-254,  271. 
«  For.  Rel.,  1879,  pp.  278-277. 
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4th.  The  honorable  tenate  of  plenipotentiaries  will  be  notified  of  this 
aetUement, 

In  faith  of  which,  we  sign  and  seal  two  copies  of  this  protocol  at 
Bogota,  the  twenty^second  of  February,  one  thousand  eight  hundred  and 
seventy-nine. 

[seal.]  Pablo  Arosemkna. 

The  minister  resident  of  the  United  States  of  America. 

[seal.]  Ernest  Dichman. 


UNITED  STATES  OF  COLOMBIA,  NATIONAL  EXECUTIVE 

POWER. 

Department  of  the  Interior  and  Foreign  Relations. — 

BiJREAU  OF  Foreign  Affairs. 

Section  1,  No.  77. 

To  the  Secretary  of  the  Government  of  the  Sovereign  State  of  Panama. 

The  citizen  President  of  the  Union,  to  whom  was  referred  your  note  of 
the  13th  of  January  last,  No.  43,  has  ordered  me  to  transmit  to  you  the 
following  instructions,  according  to  which  the  government  will  regulate 
its  conduct  concerning  the  transit  of  foreign  troops  across  the  isthmus, 
leaving  inoperative  those  which  may  have  been  given  formerly  upon  the 
same  matter:-*- 

1.  The  transit  across  the  isthmus,  as  a  general  rule,  is  prohibited  to 
all  nations,  unless  permission  be  obtained  previously  from  Congress,  in 
view  of  section  4  of  article  49  of  the  Constitution. 

2.  According  to  article  35  of  the  treaty  with  the  United  States  of 
America  of  the  12th  of  ]>ecember,  1846,  the  government  of  Colombia 
guarantees  the  right  of  way  or  transit  across  the  isthmus  not  only  to  the 
citizens  of  the  United  States,  but  also  to  their  government,  and  conse- 
quently the  North  American  troops,  as  well  as  the  prisoners  under  the 
Federal  jurisdiction,  can  pass  as  the  usual  service  of  its  administration,  a 
right  which  is  established  in  compensation  for  the  guarantee  of  the  sov- 
ereignty and  property  of  the  isthmus,  to  which  that  same  government  is 
bound  towards  ours. 

3.  When  there  may  be  a  necessity  of  changing  the  crews  of  foreign 
men-of-war,  the  executive  power  of  the  State  shall  warn  them  not  to  com- 
mit any  hostile  act,  and  to  require  an  acoount  of  the  sailors  who  are  being 
exchanged  or  replaced,  who  will  not  be  permitted  to  take  the  train  of  the 
railroad,  except  as  ordinary  passengers,  and  free  from  any  foreign  mili- 
tary authority ;  that  is  to  say,  they  must  not  be  in  military  order. 

4.  The  same  will  be  observed  when  soldiers  or  sailors,  being  sick  and 
coming  from  foreign  men-of-war,  wish  to  orosa  the  isthmus  for  the  pur- 
pose qI  going  to  other  places  to  be  cured. 


716  EXTRADinOK. 

I  Bay  this  to  yon  in  answer  to  your  note  herein  referred  to,  and  in  order 

that  yon  may  be  pleased  to  communicate  the  same  to  the  citizen-president 

of  the  State  with  a  view  of  securing  the  due  compliance  therewith. 

ANTomo  Del  Rbal. 
Bogota*  May  15,  1865. 

Mr,  Dichman  to  Mr,  Arosemena, 

Legation  of  the  Unftbd  States. 
Bogota,  Febmary  22,  1879. 

Sir,  —  Referring  to  the  protocol  of  a  conference  embodying  an  under- 
standing on  the  subject  of  the  right  of  transit  across  the  Isthmus  of 
Panama,  guaranteed  to  the  government  of  the  United  States  by  the  thirty- 
fifth  article  of  the  treaty  of  1846,  which  I  had  the  honor  to  execute  with 
you  to-day,  I  deem  it  right  to  observe,  for  a  fuller  and  better  under- 
standing of  the  same,  that  I  offered  in  behalf  of  tlie  government  of  the 
United  States  to  provide  for  a  reimbursement  of  any  expenses  to  which 
the  government  of  the  United  States  of  Colombia  might  be  subjected  in 
executing  article  3  of  the  protocol. 

To  which  you  replied  as  follows:  — 

**  Speaking  for  the  government  of  Colombia,  and  also  for  the  Colom- 
bian people,  as  an  evidence  of  our  traditional  fHendship  for  the  United 
States  of  America,  to  show  a  liberal  spirit  in  complying  with  treaty  stipu- 
lations and  to  promote  the  ends  of  justice  and  morality,  the  Colombian 
government  reaffirms  not  only  the  right  of  way  or  transit  guaranteed  by 
treaty  to  the  government  of  the  United  States,  but  also  offers  the  services 
of  its  national  and  the  State  forces  at  Panama,  in  order  to  enable  the 
government  of  the  United  States  to  make  an  efficacious  use  of  this  right 
of  way  or  transit  in  the  exercise  of  one  of  its  administrative  functions, 
concerning  in  this  particular  instance  the  transit  of  prisoners  under  its 
jurisdiction,  and  I  deem  it  improbable  that  in  the  services  to  be  rendered 
under  article  3  of  the  protocol,  any  expenses  will  be  incurred  by  the  Colom- 
bian government. 

**  The  maintenance  of  any  prisoners  who  may  be  unavoidably  detained 
on  the  Isthmus  of  Panama  may  be  provided  for  by  the  government  of  the 
United  States  of  America." 

With  this  understanding  the  word  *< gratuitously''  was  inserted  in 
article  3  of  the  protocol.  I  also  took  occasion  to  state,  before  signing  the 
protocol,  that  the  notification,  or  account  to  be  given  to  the  Colombian 
Senate  by  article  4,  which  was  added  at  your  instance,  was  not  to  be  con- 
strued as  an  admission  on  the  part  of  the  government  of  the  United  States 
that  the  exercise  of  the  rights  guaranteed  by  the  treaty  of  1846,  and  the 
execution  of  the  understanding  embodied  in  tJie  protocol,  should  depend 
upon  the  action  of  the  Senate  of  Colombia,  to  which  you  replied  that  the 
purposes  of  article  4  of  the  protocol  were  only  to  be  considered  as  pertain- 
ing to  the  relations  between  the  executive  power  of  the  United  States  of 
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Colombia  and  the  Colombian  Senate,  and,  being  thus  purely  internal, 
article  4  was  not  to  be  oonstrued  as  imposing  any  limitation  or  leetriction 
upon  the  rights  acquired  by  the  United  States  by  the  treaty  of  1846,  or 
npon  the  execution  of  the  understanding  embodied  in  the  protocol,  which 
was  executed  for  the  purpose  of  defining  and  regulating  the  manner  in 
which  one  of  these  rights  may  be  exercised. 

I  will  thank  you  to  notify  me  of  the  correctness  of  these  statements,  in 
order  that  a  duplicate  of  this  note  may  accompany  the  protocol  herein  re- 
ferred to.  I  have  addressed  this  note  to  you  in  duplicate  in  order  that 
you  may  be  able  to  return  one  copy  with  your  remarks  thereon. 

In  bringing  the  correspondence  on  this  subject  to  a  close,  permit  me 

to  express  my  appreciation  of  the  courtesy  and  patience  which  you  have 

always  manifested  during  the  entire  course  of  what  has  at  times  been  a 

diificult  and  delicate  negotiation,  and  to  subscribe  myself,  with  sentiments 

of  the  highest  consideration. 

Yours,  &c., 

Ernest  Dichm ah. 

Mr.  Anckar  to  Mr.  Dichman, 

United  States  of  Colombia, 
Departmekt  of  the  Interiok  and  Foreign  Relations, 

Bogota,  March  15,  1879. 

Upon  studying  the  note  of  your  honor  dated  February  22  last,  and  the 
protocol  to  which  it  (the  note)  refers,  I  was  obliged  to  consult  with  my 
distinguished  predecessor,  the  Sefior  Dr.  Pablo  Arosemena,  upon  the 
points  of  which  that  note  treats,  and  he  has  informed  me  that  they  are 
correct  in  every  part. 

I  have  the  honor  thus  to  manifest  the  same  in  answer  to  the  honorable 
minister-resident  of  the  United  States  of  America,  and  to  subscribe  my- 
self his  honor's  most  obedient  servant, 

M.  Ancizab. 

This  agreement  was  approved  by  the  Colombian  Senate,* 
and  also  by  the  Secretary  of  State  of  the  United  States,  with 
an  intimation  that  article  8  was  unnecessary  or  might  be 
amended.^  In  consequence  of  this  intimation  the  minister 
of  the  United  States  and  the  Minister  of  Foreign  Relations 
of  Colombia,  on  October  23,  1879,  signed  the  following 
protocol:*  — 

PROTOCOL. 

At  a  conference  held  at  the  department  of  the  interior  and  of  foreign 
relations  at  Bogota  on  this,  the  23d  day  of  October,  1870,  between  the 

1  For.  Rel.,  1879,  p.  284.  <  Ibid. 

*  For.  Bel.,  1880,  p.  819. 
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secretary  haying  eharge  of  said  department,  Lais  C&rlos  Rioo,  and  the 
Hon.  Ernest  Dichman,  minister-resident  of  the  United  States  of  America, 
both  having  been  clothed  with  ample  powers  by  their  respective  govern- 
ments to  examine  the  statements  made  by  that  of  the  United  States  of 
America,  and  communicated  to  its  legation  at  this  capital,  with  respect 
to  the  amendment  of  article  3  of  the  protocol,  which  was  signed  on  the 
22d  day  of  February  of  the  present  year,  in  reference  to  the  right  of 
transit  of  the  American  government  via  the  Isthmus  of  Panama,  it  was 
agreed  to  modify  the  said  article  3  as  follows  :  — 

Article  III. 

The  custody  of  prisoners  whose  transportation  across  the  Isthmus  of 
Panama  shall  be  requested  by  the  government  of  the  United  States  of 
America  of  that  of  the  United  States  of  Colombia,  shall  be  exercised  by 
a  civil  officer  of  the  United  States  of  America,  accompanied  by  a  Colom- 
bian civil  officer,  who  shall  ask  of  the  proper  authorities,  if  necessary,  the 
assistance  of  the  national  or  State  forces,  in  order  to  secure  the  due  deten- 
tion and  transportation  of  the  prisoner. 

In  testimony  whereof  they  sign  and  seal  two  copies  of  this  protocol  at 
Bogota  on  the  twenty-third  day  of  October,  one  thousand  eight  hundred 
and  seventy-nine. 

[seal.]  Luis  Carlos  Rico. 

[seal.]  Ernest  Dichhan. 

This  was  approved  by  Mr.  Evarts^  Secretary  of  State,  March 
8, 1880,  as  follows  :i  — 

*<  The  change,  as  expressed  in  the  additional  protocol  between  yourself 
and  Senor  Rico,  of  October  23,  ultimo,  is  entirely  satisfactory,  and  the 
protocol,  thus  amended,  is  accepted  as  the  standard  by  which  extradition, 
by  way  of  transit,  across  the  Isthmus  of  Panama,  shall  be  assured  and 
regulated  in  the  absence  of  treaty  stipulations  to  the  same  end. 

**  In  event  of  the  conclusion  of  a  convention  of  extradition  between  the 
two  countries,  embracing  a  special  provision  securing  transit,  it  is  doubt- 
less intended  by  the  government  of  Colombia  that  the  protocol,  as  amended, 
shall  subsist  and  form  the  proper  basis  for  the  local  execution  of  the  treaty 
stipulation." 

8.  Denmark, 

§  467.  Memorandum  of  Danish  Foreign  Office.  —  On  February 
14, 1890,  Mr.  Carr,  minister  of  the  United  States  at  Copen- 
hagen, transmitted  to  the  Department  of  State,  in  reply  to 
its  circular  of  November,  1888,  a  copy  and  translation  of  a 

1  For.  Rd.,  18S0,  p.  822. 
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memorandam  of  the  Danish  Foreign  Office,  in  the  form  of 
question  and  answer.  The  memorandum,  translated,  is  as 
follows :  — 

1.  Does  the  government  to  which  you  are  accredited  extradite  in  the 
absence  of  a  conventional  obligation  ?    If  so,  upon  what  conditions? 

Ana.  The  Danish  government  nsnally  extradites  especially  in  case  of 
high  misdemeanor.  Extradition  is  not  limited  to  certain  conditions,  bat 
the  supposition  is  that  the  demanding  government  covers  the  expenses 
arising  therefrom. 

2.  Is  reciprocity  required,  or  is  this  matter  in  the  absolate  discretion  of 
the  government  ? 

Ans,  Reciprocity  is  not  absolutely  required. 
8.  Does  it  surrender  its  citizens  ? 
Ans.  No. 

4.  Is  provisional  arrest  and  detention  of  a  fugitive  granted  pending 
the  reception  of  a  formal  requisition  for  surrender,  accompanied  with  the 
evidences  of  crime  relied  upon  to  obtain  extradition  ? 

An»»  Yes. 

5.  If  so,  what  steps  most  be  taken  by  the  demanding  government  and 
its  agents  to  secure  such  aiTest  and  detention  ? 

Afu,  A  requisition  should  be  made  containing  due  reasons  for  the 
arrest,  and  information  that  a  warrant  of  arrest  has  been  issned  in  the 
country  concerned. 

6.  Is  a  diplomatic  requisition  therefor  necessary,  and  if  so,  what  must 
it  contain  ? 

A  ns.  Under  cirenmstances  not  admitting  of  any  delay,  arrest  and  deten- 
tion may  be  secured  by  direct  application  to  the  police;  but  this  step  must 
immediately  be  followed  by  a  diplomatic  requisition. 

7.  How  long  can  the  fugitive  be  provisionally  detained  ? 

Ans.  Is  decided  by  the  judge  in  the  case,  who  is  personally  responsible. 
A  fixed  time  is  stipulated  in  some  treaties,  e.  g.,  twenty  days  or  one 
month. 

8.  Can  provisional  arrest  and  detention  be  obtained  upon  telegraphic 
information  ? 

Ans.  Yes. 

9.  By  what  anthority  are  witrrante  of  arrest  issued  ? 
Ans,  The  courts  of  justice. 

10.  If  a  warrant  for  provisional  arrest  has  been  issued  is  a  new  warrant 
required  after  receipt  of  formal  requisition  ? 

Ans.  The  police  can  only  detain  an  individual.  The  courts  of  justice 
can  both  detain  and  arrest  him.  Any  person  detained  three  days  must 
either  be  released  or  arrested  in  accordance  with  a  warrant  issued  by  a 
Judge  on  his  own  responsibility. 
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11.  Must  complaint  be  made,  if  so  by  whom,  before  the  judicial  an* 
thorities  to  secure  arrest  or  detention  in  either  case  ? 

Ans.  See  answer  to  question  5. 

12.  Can  arrest  be  secured  on  complaint  before  judicial  authorities 
without  prior  application  to  the  executive? 

Ans.  No. 

13.  If  arrest  be  so  obtained  must  the  matter  be  brought  before  the 
executive  to  secure  attention  ? 

Ans.  See  answer  to  question  12. 

14.  How  is  the  charge  against  the  fugitive  examined,  and  what  is  the 
course  of  the  examination  ? 

15.  Do  the  judicial  authorities  take  any  part  in  it?  If  so,  what?  And 
what  report  or  finding  do  they  make  ? 

Ans.  to  14  and  15.  As  a  rule,  the  charge  against  the  fugitive  is  first 
examined  by  the  police,  then  by  a  judge.    See  answer  to  question  10. 

16.  To  whom  is  it  made,  and  to  what  extent  is  it  binding  on  the 
executive  ? 

A  ns.  The  courts  of  justice  are  independent  of  the  executive.  If  the 
executive  declares  that  the  person  concerned  cannot  be  extradited  or 
prosecuted  in  this  country,  the  judge  will  be  responsible  if  the  person  is 
kept  under  arrest. 

17.  Must  papers  be  submitted  to  the  executive  before  they  are  pre- 
sented to  the  judicial  authorities,  and  by  whom  must  this  be  done? 

Ans.  See  answers  to  questions  5  and  6. 

18.  In  what  form  are  papers  to  be  authenticated? 

Ans.  Papers  are  considered  as  authenticated,  if  forwarded  by  diplo- 
matic agency. 

19.  How  is  the  question  of  extradition  finally  decided,  and  in  what 
form  is  notice  of  the  decision  given  to  the  demanding  government  ? 

Ans.  The  question  is  finally  decided  by  the  minister  of  justice,  and 
communicated  by  diplomatic  agency. 

20.  How  is  seizure  of  property  or  effects  of  a  fugitive  secured  ? 

Ans.  Effects  found  on  a  person  detained  or  arrested  accompany  the 
person.    Seizure  of  property  requires  a  judicial  warrant. 

21.  And  are  they  delivered  to  the  demanding  government  ? 

Ans.  Yes;  if  a  civil  prosecution  in  this  country  does  not  forbid  it. 

22.  When  and  where  is  a  fugitive  whose  extradition  has  been  granted 
delivered  to  the  demanding  government  ? 

Ans.  Will  be  settled  specially  for  each  individual  case. 

23.  Is  such  delivery  made  at  the  place  where  the  fugitive  is  detained, 
or  at  the  frontier  ? 

Ans.  The  fugitive  is  delivered  at  the  frontier;  as  for  expenses,  see 
answer  to  question  1,  according  to  which  the  place  of  delivery  will  be 
immaterial. 
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24.  How  soon  must  the  fogitive  be  taken  out  of  the  country  after  his 
extradition  has  been  granted  ? 

Aru.  As  soon  as  circumstances  admit. 

25.  Is  a  right  of  transport  across  its  territory  of  criminals  surrendered 
by  a  third  state  to  a  foreign  government  conceded  by  the  goyemment  to 
which  you  are  accredited?  If  so,  on  what  conditions,  and  in  whose  cus- 
tody is  the  fugitive  conducted  across  such  territory? 

Arts.  The  case  has  not  occurred  as  yet 

26.  What  is  the  rule  of  the  government  in  respect  to  the  payment  of 
expenses  ? 

Ans.  Expenses  within  the  boundaries  of  Denmark,  e.  g.,  confinement, 
maintenance,  transport,  are  paid  by  this  country,  if  this  obligation  is  en- 
forced by  a  treaty  or  warranted  by  practice  with  neighboring  states  which 
follow  the  same  rule;  for  other  cases  see  answer  to  question  1. 

9.  France. 

§  468.  Roles  obsenred.  — France  has  no  special  law  on  the 
subject  of  extradition.  The  procedure  in  such  cases  is  shown 
in  a  memorandum  given  below,  which  was  prepared  by  Mr. 
Vignaud,  Secretary  of  the  American  legation  in  Paris,  in 
January,  1889,  and  revised  and  adopted  by  Mr.  McLane,  then 
United  States  minister  to  France. 

Extradition  as  practised  in  France.^ 

As  now  understood  and  practised  in  France,  international  extradition  is 
not  difficult.  The  following  sketch  will  show  the  different  stages  through 
which  an  extradition  proceeding  passes :  — 

a 

1  For  a  discussion  of  a  case  between  Belgiunr  and  France,  by  M.  Ed.  Clunet, 
see  17  Am.  Law  Bev.  999  (1883).  The  Journal  du  droit  int.  prir^,  for  1889,  Nob. 
I-II»  p.  65,  contains  an  article  on  extradition  and  expulsion,  in  reference  to  the 
case  of  General  Boulanger  in  Belgium.  He  left  Paris  for  Brussels  April  2,  1889. 
Arrived  in  the  latter  place,  he  made  it  the  headquarters  of  political  agitation  in 
France.  In  consequence  of  several  reunions  of  his  followers,  for  the  purpose  of 
devising  an  attack  upon  the  existing  government  in  France,  the  Belgium  govern- 
ment announced  to  him  that  it  could  not  continue  to  accord  him  hospitality. 
It  did  not  expel  him,  but  signified  that  it  would  do  so  unless  he  left  the  country. 
General  Boulanger  announced  his  intention  to  depart  for  England,  in  four  days. 
The  agreement  was  kept.  He  arrived  at  London,  via  Ostend,  April  24,  1889.  He 
was  in  Brussels  twenty-two  days. 

The  manner  in  which  the  Belgian  government  got  rid  of  General  Boulanger 
was  identical  with  that  employed  in  1872  in  the  case  of  the  Count  de  Chambord, 
after  the  conferences  held  by  him  with  his  partisans  at  the  Hotel  Saint  Antoine, 
in  Antwerp.  The  government  did  not  expel  him ;  but  after  being  advised  by  the 
Belgian  authorities,  the  Count  suddenly  went  to  Holland. 
VOL.  I.— 46 
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Otneral  conditions,  —  The  French  government  extradites  and  applies 
for  extradition  in  the  absence  of  any  treaty.  When  there  la  no  treaty  it 
asks  for  reciprocity  and  expects  it,  bnt  the  matter  is  entirely  within  its 
discretion.  When  there  is  a  treaty  it  does  not  consider  itself  as  obliged 
to  refuse  extradition  for  offences  not  mentioned  in  that  treaty. 

Who  may  be  surrendered.  —  It  surrenders  foreigners  only.  When  the 
fugitive  belongs  to  a  country  which  is  not  the  one  applying  for  the  extra- 
dition the  diplomatic  representative  of  that  country  is  informed  of  the  ap- 
plication, and  asked  if  he  has  any  objections  to  the  extradition.  This  is 
a  matter  of  comity ;  the  French  government  is  not  bound  to  refuse  the 
extradition  if  it  is  objected  to,  its  object  being  simply  to  enable  the  repre- 
sentative of  a  foreign  power  to  extend  protection  to  his  countrymen.  To 
communications  of  this  kind  this  legation  usually  replies  that  it  has  re- 
ceived no  instruction  to  oppose  the  extradition.  When  the  fugitive  ap- 
plies himself  to  the  leglEition,  one  of  the  gentlemen  acting  as  our  counsel  is 
requested  to  examine  the  case,  and  if  it  is  found  that  there  is  occasion  for 
interfering  we  intervene.     I  have  done  so,  however,  only  once. 

The  French  government  does  not  surrender  its  citizens;  its  reasons  are 
that  the  French  tribunals  are  the  natural  judges  of  a  Frenchman,  and  that 
all  Frenchmen  can  be  prosecuted  and  tried  in  France  for  offencea  com- 
mitted abroad. 

Application  for  the  extradition  of  a  fugitive.  —  Application  for  the  extra- 
dition of  a  fugitive  from  justice  who  has  taken  refuge  in  France  must  be 
made  iu  all  cases  through  the  diplomatic  channel.  It  would  not  be  re- 
ceived from  a  consular  agent.  The  basis  of  any  application  of  this  kind 
is  the  statement  that  a  warrant  of  arrest  has  been  issued  by  the  lawful 
authorities  of  the  demanding  government,  and  that  the  offence  chaiiged  is 
one  coming  under  the  treaty.  The  demanding  government  is  also  expected 
to  furnish  means  of  establishing  the  identity  of  the  fugitive.  The  fact 
that  the  requisition  is  made  through  the  diplomatic  channel  is  consideied 
to  be  sufEicient  authentication. 

Provisional  arrest  and  detention.  —  Previous  to  a  formal  requisition  for 
the  extradition  of  a  fugitive  his  provisional  arrest  and  detention  can  be 
obtained  upon  diplomatic  application,  by  stating  that  the  request  is  made 
by  authority  and  that  the  formal  requisition  is  on  its  way  or  is  being  pre- 
pared. Action  of  this  kind  can  be  taken  simply  upon  a  telegram.  Dip- 
lomatic intervention  is  not,  however,  always  necessary.  In  cases  of 
emergency  an  unofficial  request  from  the  representative  of  a  country 
with  which  France  has  a  treaty  of  extradition,  or  even  from  the  polioe  of 
that  country  to  the  French  police,  reaches  the  same  end.  The  detention 
of  a  fugitive  thus  arrested  is  not  maintained  ordinarily  more  than  from 
fifteen  days  to  three  weeks.  If  the  formal  requisition  arrives  after  the 
fugitive  is  released  he  can  be  arrested  again. 

The  requisition  at  the  foreign  office.  —  A  formal  requisition  for  the  ex- 
tradition of  a  fugitive  is  always  addressed  to  the  minister  of  foreign  aifairs, 
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and  is  examined  by  him  first.  If  found  irreg^ar,  or  not  in  conformity 
with  the  treaty  or  with  existing  laws,  it  is  returned  to  the  diplomatic 
agent  through  whom  it  was  received,  with  the  reasons  for  so  doing.  If 
on  its  face  it  seems  to  be  regular  it  is  at  once  transmitted  to  the  depart- 
ment of  justice.  It  never  goes  to  the  courts,  which  have  nothing  to  do 
with  the  matter. 

Before  the  department  of  justice.  —  The  minister  of  justice  examines  in 
his  turn  the  requisition.  If  he  finds  it  defective  he  returns  it  to  the  for- 
eign office  with  his  objections.  If  he  has  no  objection  to  oppose  he  sends 
it  to  the  minister  of  interior,  under  whose  direction  the  police  department 
is,  with  a  request  to  have  the  fugitive  arrested.  When  the  proceedings 
reach  this  stage,  the  minister  of  interior  has  no  discretion  in  the  matter. 
He  can  abstain  from  arresting  a  fugitive  when  he  is  asked  to  do  so  by  a 
foreign  minister  or  the  police  of  another  country;  he  cannot  when  he  re- 
ceives the  requisition  through  the  department  of  justice.  The  fugitive  is 
arrested  and  brought  at  once  before  the  ^*  procureur '*  of  the  Republic  in 
the  district  where  the  arrest  took  place. 

Before  the  *'  procureur,**  —  The  procureur,  who  receives  at  the  same  time 
communication  of  all  the  papers  concerning  the  case,  proceeds  without 
delay  to  the  interrogation  of  the  fugitive.  He  is  not  allowed  to  enter  into 
the  question  of  the  validity  of  the  requisition,  his  interrogatories  having 
mainly  for  their  object  to  establish  the  nationality  and  identity  of  the 
accused,  to  record  his  protest,  if  be  does  protest,  and  finally  to  ascertain 
whether  he  consents  to  be  surrendered  or  not.  The  prisoner  is  warned  that 
if,  by  waiving  the  legal  formalities  and  proceedings  of  his  extradition,  he 
avoids  a  few  weeks  of  preventive  detention,  on  the  other  hand  he  Ls  no 
longer  protected  by  the  treaty  under  which  his  extradition  is  asked,  and  con- 
sequently he  can  be  tried  for  any  offence  with  which  he  may  be  charged.  If 
he  refuses  to  be  voluntarily  surrendered  the  proceedings  follow  their  course. 
If  he  consents  he  signs  a  paper  to  that  effect.  It  should  be  noted  that  this 
interrogation  takes  place  immediately  after  the  arrest  of  the  fugitive,  and 
that  it  is  only  when  arrested,  by  exception,  before  the  formal  requisition 
reaches  the  authorities  of  the  country  of  refuge,  that  he  may  find  an  ad- 
vantage in  consenting  to  be  surrendered  at  once. 

Before  the  attorney-general.  —  In  both  cases  the  procureur  reports  to  the 
attorney-general,  who  reports  to  the  minister  of  justice. 

A  gain  before  the  miniifier  of  justice,  —  If  the  fugitive  has  consented  to  be 
surrendered,  the  minister  of  justice  requests  the  minister  of  interior  to  re- 
mand him  to  the  frontier,  where  he  is  formally  delivered  to  the  agent  of 
the  demanding  country. 

Before  the  Executiiye.  —  If  the  fugitive  refuses  to  be  surrendered  —  the 
requisition  having  been  found  to  be  correct  —  a  decree  issued  by  the  Presi- 
dent orders  the  extradition.  This  decree  mentions  the  offence  or  offences 
for  which  the  fugitive  is  extradited,  and  states  that  the  extradition  is 
granted  in  compliance  with  such  and  such  treaty  or  in  retom  for  a  promise 
of  reciprocity,  as  the  case  may  be. 
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Before  the  minister  of  interior  again,  —  This  decree,  with  all  the  papers 
concerning  the  case,  is  placed  in  the  hands  of  the  minister  of  interior, 
who  sends  the  prisoner,  under  proper  escort,  to  the  frontier,  where  he  is 
delivered.  A  copy  of  the  same  papers  is  famished  to  the  minister  for 
foreign  affairs,  who  notifies  the  demanding  government. 

Transit,  —  The  French  government  grants  the  right  of  transit  across  its 
territory  of  criminals  surrendered  hy  another  government.  Usually  this 
favor  is  obtained  through  the  diplomatic  representative  of  the  demanding 
government,  who  is  expected  to  state  that  the  criminal  extradited  is  not  a 
Frenchman,  atid  that  his  crime  is  not  political,  but  one  at  common  law. 
The  transit  is  made  in  the  custody  of  Fi-ench  agents. 

Payment  of  expenses,  —  The  rule  adopted  between  France  and  nearly 
all  other  countries  —  except  the  United  States  —  is  not  to  charge  any 
expenses  to  the  demanding  government,  the  country  of  refuge  assuming 
them  all. 

The  French  authorities  have  complained  that  the  expenses  of  exti*a- 
dition  proceedings  in  the  United  States  are  so  heavy  that  it  is  only  in 
exceptional  cases  that  they  will  venture  to  make  a  requisition  for  the  sur- 
render of  a  fugitive. 

Property  of  a  fugitive  surrendered.  — The  property  or  effects  of  a  fugi- 
tive whose  extradition  is  applied  for  are  invariably  seized  upon  his  arrest, 
whether  the  arrest  is  provisional  or  not.  If,  for  some  cause  or  other,  the 
extradition  is  not  granted,  the  property  is  returned  to  the  owner ;  if  the 
extradition  takes  place,  it  is  turned  over  either  to  the  agent  in  charge 
of  the  fugitive  or  to  the  diplomatic  representative  of  the  demanding 
government. 

The  foregoing  sketch  shows  that  if  the  minister  of  justice  has  much  to 
do  with  all  extraditions  in  France,  the  courts  of  justice  have  not.  A  fugi- 
tive whose  extradition  is  applied  for  can  have  counsel,  but  he  derives 
from  him  very  little  assistance.  The  French  government  being  author- 
ized by  law  to  expel  any  foreigner  without  giving  any  reason  for  its  action, 
no  foreigner  can  appeal  to  the  courts  for  protection  in  such  cases.  In  ex- 
tradition matters  the  foreign  government  with  which  France  has  a  treaty 
can  complain  of  the  manner  in  which  it  is  applied ;  the  fugitive  can  not. 
He  is  entirely  in  the  hands  of  the  government,  that  may  grant  his  extradi- 
tion even  if  not  obliged  to  do  so  by  the  treaty.^ 

^  From  1864  to  1870,  inclusive,  seven  years,  France  accorded  584  extraditions, 
of  which  157  were  demanded  by  Italy  ;  115  by  Belgium  ;  68  by  Switzerland  ;  55 
by  Spain  ;  41  by  Pnissia  ;  32  by  the  Grand  Duchy  of  Baden  ;  29  by  Bavaria ;  21 
by  England  ;  21  by  Wiirtemberg ;  14  by  the  Grand  Duchy  of  Hesse  ;  12  by  Aus- 
tria ;  7  by  the  Low  Countries  ;  2  by  the  city  of  Frankfort ;  2  by  the  city  of  Ham« 
burg ;  2  by  Hanover ;  2  by  Grand  Duchy  of  Luzembui^ ;  2  by  Saxe-Meiningen  ; 
1  by  the  United  States,  and  1  by  Hesse  Electorate. 

On  the  other  hand  there  were  accorded  to  France,  in  the  same  period,  843  ; 
110  by  Switzerland  ;  81  by  Belgium  ;  68  by  Spain ;  20  by  Italy  ;  12  by  England ; 
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10.   Q-ermany. 

§  469.  Memorandum  of  German  Foreign  Offloe.  —  There  is  no 
special  law  regulating  the  practice  of  extradition  in  the  Ger- 
man Empire.  Below  is  a  memorandum  on  the  subject,  pre- 
pared in  the  German  Foreign  Office  in  June,  1889. 

Memorial  concerning  the  procedure  on  international  extradition  employed  by 

the  German  Empire  and  Prussia. 

In  accordance  with  German  views  of  justice  the  principle  obtains  that  a 
subject  of  the  empire  who  is  in  Germany  may  not  be  withdrawn  from  the 
jurisdiction  of  his  German  judge,  and  that  when  he  has  committed  a  crime 
or  trespass  in  a  foreign  country  he  shall  not,  on  that  account,  be  delivered 
over  to  such  country,  but,  the  case  being  an  appropriate  one  for  such  action, 
be  prosecuted  before  the  courts  of  his  own  country.  This  view  of  justice 
finds  expression  in  the  Grerman  penal  code  now  in  force,  which  provides  in 
paragraph  4,  No.  3,  that  a  German  may  be  prosecuted  in  Germany  on  ac- 
count of  every  act  which,  under  German  law,  is  to  be  regarded  as  a  crime 
or  trespass  committed  abroad,  punishable  by  the  laws  of  the  place  where 
it  was  committed,  and  further  directs,  in  paragraph  9,  that  a  German 
shall  not  be  delivered  over  to  a  foreign  government  for  prosecution  or 
punishment. 

Apart  from  this  provision  of  the  penal  code,  which  excludes  the  extradi- 
tion of  Germans,  and  from  the  provisions  contained  in  extradition  treaties 
which  make  extradition  dependent  on  certain  conditions,  there  exist  for 
the  Grerman  Empire,  and  in  particular  for  Prussia,  no  rules  which  limit 
extradition  to  a  foreign  country. 

As  regards  the  empire,  no  legal  provisions  whatever,  other  than  the  pro- 
vision contained  in  paragraph  9  of  the  penal  code,  have  been  decreed.  The 
treaties  respecting  the  extradition  of  criminals  concluded  by  His  Majesty 
the  Emperor  and  assented  to  by  the  legislative  factors,  the  Bundesrath  and 
the  Reichstag,  have,  however,  the  force  of  laws. 

These  are  the  extradition  treaties  of  the  empire  with  the  following 
countries  :  — 

Italy,  of  October  31,  1871  (Imperial  Law  Gazette,  1871,  p.  446). 

P  by  Bavaria  ;  8  by  Baden  ;  8  by  the  Low  Countries  ;  4  by  Prussia ;  4  by  Ham- 
burg ;  8  by  Austria  ;  8  by  Pontifical  States  ;  3  by  Frankfort ;  2  by  Luxemburg ; 
2  by  Mexico ;  2  by  Wiirtemberg ;  1  by  Bi-azil ;  1  by  the  United  States ;  1  by 
Portugal,  and  1  by  Saxe-Meiniiigen . 

Of  the  927  malefactors  extradited  from  1864  to  1878,  the  charges  were:  280, 
robbery  and  breaches  of  trust,  or  30  per  cent ;  186,  fraudulent  bankruptcy,  or  20 
l)er  cent ;  forgeries  (fatix  divers),  169,  or  18  per  cent ;  assassinations,  murders,  or 
poisoning,  150,  or  16  per  cent ;  other  crimes  or  d^lits,  142,  or  16  per  cent.  Billot, 
Trait^  &c,  p.  5& 
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England,  of  May  14,  1872  (L  L.  G.,  1872,  p.  220). 

Switzerland,  of  January  24,  1874  (I.  L.  G.,  1874,  p.  113). 

Belgium,  of  December  24,  1874  (I.  L.  G.,  1875,  p.  73). 

Luxemburg,  of  March  9, 1876  (I.  L.  G.,  1876,  p.  223). 

Brazil,  of  September  17,  1877  (I.  L.  G.,  1878,  p.  293). 

Sweden  and  Norway,  of  January  19, 1878  (I.  L.  G.,  1878,  p.  110). 

Spain,  of  May  2,  1878  (I.  L.  G.,  1878,  p.  213). 

Uruguay,  of  February  12, 1880  (I.  L.  G.,  1883,  p.  287.) 

As  also  the  articles  having  reference  to  extradition  in  the  consular 
treaty  with  Serria,  of  January  6, 1883  (Art  XXV.,  I.  L.  G.,  1883,  p.  70), 
and  in  the  amity  and  commercial  treaty  with  the  South  African  Bcpublio, 
of  January  22,  1885  (Art  31,  I.  L.  G.,  1886,  p.  228). 

In  so  far  as  by  laws  and  treaties  of  the  empire  relating  to  the  extradi« 
tion  of  criminals,  provisions  which  bind  all  the  states  of  the  union  have 
not  been  made,  those  states  are  not  hindered  from  independently  regulat- 
ing extradition  by  agreements  with  foreign  states,  or  by  laws  enacted  far 
their  own  territory. 

Of  conventions,  some  of  an  earlier,  some  of  a  later  period,  for  the  ex- 
tradition of  criminals,  entered  into  by  individual  states  of  the  union  with 
various  foreign  states,  there  exist  a  number,  and  in  particular  such  with 
France,  the  Netherlands,  Austria-Hungary,  and  Russia.  With  the  United 
States  of  America,  also,  extradition  is  regulated  by  various  treaties,  as,  be- 
sides the  treaty  of  June  16, 1852,  which  applies  to  all  of  the  states  of  the 
former  North  German  Union,  and  also  to  Hesse,  south  of  the  Main,  and  to 
WUrtemberg,  there  exist  separate  treaties  with  Bavaria  and  Baden^  of 
September  12,  1853,  and  January  30,  1857,  respectively. 

In  detail  the  questions  numbered  1  to  10,  propounded  in  the  communi- 
cation of  December  14th  last,  of  the  legation  of  the  United  States  of 
America,  are  answered  as  follows  :  — 

1.  Extradition  is  also  accorded  in  Prussia  and  Abace-Lorraine,  as  well 
as  in  the  other  states  of  the  Union,  when  no  treaty  requiring  the  same  ex- 
ists.  This  course  is  adopted  from  the  point  of  view  that  it  would  not  be  in 
accordance  either  with  the  country's  own  interests  or  with  the  considera- 
tion due  to  friendly  nations  to  permit  persons  who  are  prosecuted  in  foreign 
countries  on  account  of  vile  penal  acts  to  evade  punishment  by  the  appro- 
priate foreign  courts  by  obtaining  shelter  in  this  country.  In  accordance 
with  this  view,  therefore,  such  persons  are  also  without  treaty  obligation, 
or  in  excess  of  such,  upon  the  request  of  the  foreign  government,  regu- 
larly extradited,  in  so  far  as  particular  objections  to  such  course  are  not 
found  to  exist  in  individual  cases.  In  connection  with  such  procedure  it 
is  customary  to  require  that  by  the  submission  of  a  warrant  of  arrest 
issued  by  the  appropriate  foreign  court,  or  in  some  other  suitable  manner, 
it  be  shown  on  account  of  what  acts  the  person  in  question  is  prosecuted, 
and  that  reciprocity  on  the  part  of  the  foreign  state  appears  to  be  assured. 
What  shall  be  deemed  requisite  in  such  cases  as  regards  the  matter  itself 
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depends  upon  the  free  determination  of  the  Goyemment.  The  require, 
ment  of  reciprocity  coold,  however,  not  be  dispensed  with,  since,  with 
every  disposition  on  the  part  of  Germany  to  extend  to  foreign  govem- 
menta  official  co-operation  in  order  to  bring  fugitive  criminals  to  deserved 
psjinishment,  it  can,  nevertheless,  not  be  regarded  as  proper  to  accord  to  a 
foreign  country  an  assistance  in  furthering  the  ends  of  justice  which  would 
not  be  extended  in  return  by  the  latter  under  similar  circumstances. 

2.  Pending  the  reception  of  a  formal  requisition  for  surrender,  and  of 
the  documents  to  be  submitted  with  the  same,  tiie  provisional  arrest  and 
detention  of  a  fugitive  criminal  can  be  g^ranted.  In  so  far  as  individual 
extradition  treaties  do  not  contain  contrary  provisions,  the  foreign  govern- 
ment seeking  extradition  must,  in  order  to  secure  provisional  arrest  and 
detention,  make  requisition  therefor.  For  such  proceedings  the  diplomatic 
channel,  if  no  other  means  are  provided,  would  constitute  the  rule.  The 
requisition  must  regularly  show  on  account  of  what  punishable  act  the  per- 
son in  question  is  judicially  prosecuted,  and  that  in  the  country  making 
the  requisition  a  warrant  of  arrest  has  been  issued  against  him. 

To  the  extent  in  which  greater  requirements  may  in  such  cases  be  made 
Vy  the  particular  foreign  state,  the  same  requirements  would  eventually  be 
TBade  of  such  state  on  the  German  side.  Individual  extradition  treaties 
designate  how  long  the  fugitive  may  be  provisionally  held,  and  after  what 
period  he  must  be  released  in  case  the  requisition,  accompanied  by  the 
<ioouments  necessary  to  support  the  same,  has  not  been  made  within  such 
period. 

This  period  is  fixed  by  the  treaties  with  Belgium  and  Luxemburg  for 
the  adjoining  Kingdom  of  Prussia,  and  as  regards  Luxemburg,  also  for  the 
adjoining  imperial  territory  of  Alsace-Lorraine,  at  fifteen  days,  and  for 
the  remainder  of  the  Union  at  three  weeks  ;  pursuant  to  the  treaties  with 
Italy  and  Switzerland  at  twenty  days  ;  with  Sweden  and  Norway  at  six 
weeks ;  with  Spain  at  two  months,  and  as  regards  the  foreign  possessions 
of  Spain  at  three  months ;  with  Brazil  and  Uruguay  at  ninety  days. 

In  so  far  as  such  treaty  provisions  do  not  exist,  the  period  is  determined 
by  the  Government  in  a  particular  case  in  accordance  with  the  circum- 
Atanoes,  and  with  consideration  of  the  period  accorded  by  the  other  state 
in  sudi  cases. 

Provisional  arrest  and  detention  can  be  obtained  on  telegraphic  in- 
formation. 

8.  In  the  imperial  extradition  treaty  with  Belgium  it  is  provided,  in 
view  of  a  legal  requirement  existing  in  that  country,  that  provisional  arrest 
shall  take  place  upon  a  warrant  issued  by  the  examining  judge  (Unter- 
suchnngs-Richter)  of  the  place  of  sojourn  of  the  fugitive,  upon  the  basis 
of  an  official  communication  from  the  appropriate  authority  of  the  state 
making  the  requisition.  A  like  provision  is  embodied  in  the  extradition 
treaty  with  Luxemburg.  Provisional  arrest  in  Prussia  takes  place  solely 
by  direction  of  the  administrative  (police)  authority,  —  in  the  final  resort, 
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the  minuter  of  the  interior.     After  the  receipt  of  the  formal  requisition 
there  is,  as  a  rule,  no  necessity  of  a  renewed  warrant  in  support  of  a  pro- 
yisional  ari-est  already  decreed.     A  new  one,  would,  however,  be  necessary 
if  the  further  detention  devolved  upon  another  authority  than  the  one  upon 
whom  the  provisional  arrest  devolved.    In  Prussia  the  arrest  of  a  criminal 
whose  extradition  has  beeu  formally  requested,  as  well  as  the  provisional 
arrest,  devolves  in  general  upon  the  administrative  (police)  authority.    A 
departure  from  this  rule  takes  place  only  in  so  far  as  individual  extradi- 
tion treaties  contain  provisions  not  in  accord  therewith,  —  as,  for  instance^ 
the  treaty  with  England.     While,  pursuant  to  that  treaty,  the  pei*son 
whose  extradition  is  requested  is  to  be  primarily  arrested  by  the  appropriate 
authorities,  —  therefore  in  Prussia  by  the  police  authorities,  —  such  person 
is  thereupon  to  be  conducted  before  the  judge,  who  is  to  examine  the  pris- 
oner, and  provisionally  investigate  the  penal  case  in  the  same  manner  as  if 
the  arrest  had  been  made  on  account  of  a  punishable  act  committed  in  the 
home  country  (of  the  judge),  so  that  the  further  detention  depends  upon 
the  determination  of  the  judge. 
'1       The  case  is  similar  with  respect  to  the  treaty  of  June  16,  1852,  with 
, !  the  United  States  of  America.    These  provisions  have  been  adopted  solely 
,  for  the  purpose  of  establishing  a  procedure  having  a  reciprocal  character 
,    with  the  state  of  law  existing  in  England  and  the  United  States  of 
*  America. 

A  complaint  before  the  German  court  to  obtain  provisional  arrest  and 
detention,  or  arrest  after  demand  of  suri'ender,  is  not  required  in  Ger- 
many, the  principle  being  acted  upon  on  the  German  side  that  extradition 
is  conducted  from  government  to  government,  and  that  therefore,  after 
the  requisition  for  surrender  has  been  made  by  the  government  desiring 
extradition  upon  the  government  from  whom  it  is  desired,  it  rests  with 
the  latter  to  adopt  in  accordance  with  its  laws  and  institutions  further 
necessary  measures.  Therefore  when  a  requisition  for  extradition  or  for 
provisional  arrest  has  been  made  by  a  foreign  government,  instruction  is 
given  to  the  appropriate  Grerman  authority  to  officially  take  or  cause  to  be 
taken  the  measures  appropriate  to  the  purpose.  In  accordance  therewith^ 
in  particular,  the  judicial  measures  requisite  for  arrest  or  detention  are 
taken  ex  officio^  or  the  state  attorney  is  directed  to  take  them,  without  its 
being  left  to  the  foreign  government  and  its  official  representatives  to 
apply  themselves  like  a  private  party  to  the  German  authorities  or  courts, 
and  thus  prosecute  their  claim  to  extradition,  which  rests  on  an  interna- 
tional basis,  like  a  private  claim  by  means  of  a  complaint  before  the 
authorities  of  the  country.  Only  in  the  treaty  with  the  United  States  of 
America  is  a  *'  statement  supported  by  oath  "  (**  complaint  made  under 
oath  ")  provided  for,  and  in  view  of  the  procedure  observed  there,  Grer- 
many  must  also  meet  requisitions  of  the  United  States  with  a  similar 
requirement. 

4.   The  requisition  for  extradition  is  regularly  communicated  to  the 
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miDistera  of  the  interior  and  of  jostioe,  and  in  connection  with  those 
authorities  subjected  to  a  provisional  examination.  If  objections  to  ac- 
cording surrender  are  not  found  at  this  stage  of  the  procedure,  the  matter 
is  customarily  turned  over  to  the  provincial  authorities  for  closer  investi- 
gation, and  iu  such  manner  that  the  administrative  authority  (the  gov- 
ernmental president)  and  the  state  attorney  having  jurisdiction  at  the 
place  where  the  arrest  of  the  fugitive  takes  place  are  entrusted  therewith. 
Upon  the  administrative  authority  devolves  in  this  connection  in  particu- 
lar the  iuvestigatiou  of  the  relations  which  concern  the  person  and  nation- 
ality of  the  fugitive,  while  the  question  whether  the  punishable  acts  with 
which  the  fugitive  is  charged  afford  in  their  legal  nature  sufficient  grounds 
for  extradition  b  especially  one  for  the  examination  of  the  state  attorney. 
The  courts  participate  in  Prussia  in  this  investigation  only  in  so  far  as 
expressly  provided  for  in  the  extradition  treaties  with  foreign  states,  as 
in  particular  with  England  and  the  United  States.  This  provision,  how- 
ever, as  already  indicated,  has  only  been  embodied  in  those  treaties  in 
consideration  of  the  circumstance  that  in  the  foreign  states  in  question  a 
judicial  procedure  takes  place  in  which  evidence  of  the  guilt  of  the  fugi- 
tive must  be  submitted,  which  appears  to  render  it  proper  that  a  like 
requirement  should  be  made  on  the  German  side  in  case  of  requisitions 
by  those  states,  and  that  the  evidence  submitted  by  them  should  be  sub- 
jected to  examination  here  also.  In  these  cases  it  devolves  upon  the  Ger- 
man courts  to  pass  upon  the  sufficiency  of  the  evidence  submitted,  in 
order  that  —  in  accordance  with  tlie  laws  of  the  state  upon  which  the 
requisition  is  made  —  it  may  be  shown  either  that  the  commitment  of 
the  fugitive  for  trial,  in  case  the  punishable  act  had  been  done  in  that 
state,  would  be  justifiable,  or  that  the  fugitive  is  identical  with  the  person 
condemned  by  the  courts  of  the  state  making  the  requisition. 

The  judicial  decision  on  these  points,  when  reached,  is  communicated 
by  the  state  attorney  to  the  minister  of  justice,  and  is  regarded  by  the 
executive  as  the  utterance  of  the  official  authority  upon  which  the  decision 
of  such  questions  devolves.  The  papers  to  be  submitted  to  the  court  must 
be  conveyed  to  the  government  through  diplomatic  mediation.  Apart 
from  the  participation  of  the  courts,  which  occurs  only  in  connection  with 
requisition  for  extradition  by  England  and  the  United  States  of  America, 
these  courts  do  not  in  Prussia  occupy  themselves  with  an  examination  of 
requisitions  for  extradition,  for  the  reason  that  in  examinations  of  requisi- 
tions made  by  other  states  than  England  and  the  United  States  of  Amer. 
ica,  it  is  not  a  question  of  the  consideration  of  the  evidence  of  the  guilt 
of  the  fugitive.  The  question  of  guilt  is,  according  to  the  view  which 
obtains  here,  solely  for  the  consideration  of  the  foreign  courts  upon  whom 
it  devolves  to  adjudge  the  fugitive,  while  for  this  government  it  is  only  a 
question  of  determining  whether  the  state  attorney  here  should  surrender 
the  fugitive  criminal  to  the  appropriate  foreign  authorities,  that  is  to  say, 
whether  in  the  foreign  country  a  perud  prosecution  is  pending  for  which 
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such  aBsista&oe  in  farthering  the  ends  of  justice  should  be  aoootded.  The 
examination  of  this  question,  which  relates  to  the  prosecution  rather  than 
to  the  trial  ( Aburtheilnng),  would  seem  to  devolve  with  peculiar  proprietf 
upon  the  state  attorney,  he  being  the  official  upon  whom  the  proeecutioa 
in  all  internal  penal  cases  devolves. 

5.  The  documents  to  be  submitted  as  a  basis  for  requisitions  for  ex* 
tradition,  pursuant  to  most  of  the  Imperial  extradition  treaties  (such  in 
particular  as  those  with  Belgium,  Luxemburg,  Sweden  and  Norway, 
Spain,  and  Uruguay),  must  be  submitted  in  the  original  or  in  authen- 
ticated copies,  and  in  such  form  as  the  laws  of  the  state  desiring  the 
extradition  prescribe. 

With  respect  to  individual  states,  such,  for  instance,  as  Austria-Han- 
gary,  Switzerland,  and  Luxemburg,  partly  on  the  basis  of  an  agreement, 
partly  on  that  of  existing  practice  on  both  sides,  a  further  authentication 
is  not  required  when  the  documents  submitted  are  made  out  with  signa- 
ture and  official  seal  by  the  appropriate  authorities  of  the  state  making 
the  requisition,  while  in  general  it  is  required  that  the  documents  in 
question  shall  at  the  end  be  authenticated  by  the  representative  here  of 
such  state,  in  order  that  the  authentication  of  the  foreign  office  may  be 
added  before  the  documents  are  transmitted  to  other  Grerman  authorities. 
The  treaty  with  England  requires  authentication  by  a  sworn  witness,  or 
by  an  impression  of  the  seal  of  the  minister  of  justice  or  other  minister 
of  state  making  the  requisition.  Since  for  the  documents  to  be  submitted 
*  to  the  United  States  of  America  as  a  basis  for  requisitions  for  extradition 
a  particular  certificate  of  authentication  is  prescribed  there,  in  which  it  is 
especially  expressed  that  the  documents  in  question  are  sufficient  as  evi- 
dence in  Germany,  it  will  be  necessary  to  add  to  the  documents  submitted 
with  an  American  requisition  for  extradition  a  similar  certificate  of  au- 
thentication in  which  it  is  certified  in  particular  that  such  documents  have 
been  made  out  by  the  appropriate  authorities  of  the  United  States,  and 
that  they  are  entitled  to  full  credence  there. 

6.  After  the  provincial  authorities,  or,  as  the  case  may  be,  the  courts, 
have  concluded  the  examination  confided  to  them  under  Nos.  3  and  4,  and 
have  reported  on  the  subject,  the  decision  upon  the  requisition  for  extra- 
dition ensues  at  the  central  resort,  —  in  Prussia,  upon  an  understanding 
arrived  at  among  the  ministers  for  foreign  affairs,  of  the  interior,  and  of 
justice,  —  and  according  to  the  circumstances  of  the  particular  case,  after 
consideration  of  the  matter  by  the  Royal  Prussian  government,  or  such 
other  government  of  a  state  of  the  Union  as  may  be  concerned,  or  the 
imperial  stadtholder  of  Alsace-Lorraine,  with  the  chancellor  of  the  Em- 
pire (or  the  foreign  office).  The  decision  reached  is  officially  communi- 
cated by  the  foreign  office  to  the  representative,  from  whom  the  request 
has  been  received,  of  the  state  making  the  requisition. 

7.  All  the  articles  found  in  possession  of  the  person  to  be  extradited 
at  the  time  of  his  arrest  are,  as  a  rule,  officially  seized,  and  in  case  the 
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appropriate  authority  of  the  state  applied  to  for  extradition  has  directed 
their  delivery,  are  surrendered  together  with  the  prisoner.  This  proced- 
ure is  employed,  however,  only  in  so  far  as  reciprocity  is  assured. 

Pursuant  to  the  German  extradition  treaties  this  course  has  been  regu- 
larly pursued  with  respect  to  the  particular  states,  but  not  with  respect 
to  the  United  States  of  America.  As  the  seizure  and  delivery  of  articles 
in  the  United  States  does  not  take  place  ex  offidOf  it  being  left  to  the 
persons  sustaining  damage  to  effect  the  surrender  of  the  same  by  bringing 
action  therefor  before  the  American  courts,  it  could  not  be  reckoned  on, 
that  on  the  German  side,  in  case  of  an  American  requisition  for  seizure 
and  surrender  of  the  articles  found,  such  requisition  would  be  ex  officio 
complied  with  ;  the  persons  sustaining  damage  would,  however,  be  at 
liberty  to  prosecute  their  claims  by  action  before  the  German  courts. 

8.  The  fugitive  whose  extradition  has  been  granted  is  delivered  to  the 
authorities  of  the  state  making  the  requisition  at  the  frontier,  and  not  at 
the  place  where  he  is  detained.  If  the  conveyance  home  of  the  criminal 
takes  place  by  sea  on  a  vessel  [not]  carrying  the  German  flag,  and  a  per- 
son has  been  sent  by  the  state  making  the  requisition  to  Germany  to 
receive  him,  he  is  delivered  to  that  person  at  the  port  of  embarkation  on 
board  the  vessel  (not  a  German  one)  in  question.  If  the  voyage  is  to 
take  place  on  a  German  vessel,  the  fugitive,  for  the  reason  that  authority 
over  a  prisoner  cannot  be  accorded  to  a  foreign  official  on  board  a  Grerman 
vessel,  in  German  waters  or  on  the  high  seas,  is  not  delivered  over  to  such 
official  until  the  territorial  waters  of  the  state  making  the  requisition  are 
reached. 

As  soon  as  extradition  is  granted  the  measures  necessary  to  effect  it  are 
immediately  taken.  A  particular  period  within  which  the  fugitive  must 
be  taken  in  charge  or  removed  from  the  country  is  not  fixed  either  by  law 
or  by  treaty. 

9.  The  transit  of  a  criminal  surrendered  by  a  third  state  is  granted  by 
the  government  of  His  Majesty  the  Emperor  or  by  that  of  another  state 
of  the  Union  under  the  same  conditions  as  extradition.  What  the  German 
attitude  with  respect  to  England  and  the  United  States  of  America  would 
be  in  such  cases,  and  whether,  in  particular,  proofs  of  the  guilt  of  the  fugi- 
tive would  be  necessary,  has  not  yet  been  considered.  Grermany  would, 
it  is  to  be  presumed,  upon  an  assurance  from  England  or  America  that,  a 
case  occurring,  transit  would  not  be  made  dependent  upon  the  submission 
of  such  proofs,  have  no  objection  to  permit  the  transit  of  a  criminal  to 
England  or  the  United  States  in  the  same  manner,  without  submission  of 
proofs  of  guilt,  upon  the  production  only  of  a  warrant  of  arrest  issued  by 
the  English  or  American  judge. 

Transit  through  German  territory  takes  place  regularly  with  the 
accompaniment  of  a  German  police  officiaL 

10.  As  regards  costs  it  is  the  rule  for  the  empire,  and  all  the  states  of 
the  Union,  that  a  reimbursement  of  the  costs  arising  from  the  arrest,  the 
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znaintenanoe,  and  the  transportation  of  the  fugitive  up  to  the  time  the 
frontier  is  reached,  is  not  to  be  demanded  of  the  state  making  the  requisi- 
tion, but  that  these  costs  are  to  be  borne  rather  by  the  state  upon  which 
the  requbition  is  made.  This  principle  has  been  embodied  in  all  extra- 
dition treaties  as  yet  concluded  by  the  empire,  and  is  also  regularly  ap> 
plied  in  extraditions  which  take  place  on  the  basis  of  reciprocity  without 
traaty  obligations.  Apart  from  an  older  agreement  with  Austria-Hungary 
made  in  the  period  of  the  confederated  relation,  only  the  treaties  existing 
between  Germany  and  the  United  States  of  America  contain  a  provision 
pursuant  to  which  the  costs  of  the  arrast  and  extradition  are  to  be  repaid 
by  the  government  making  tlie  requisition.  This  provision,  in  connection 
with  the  large  amount  of  the  costs  which  arise  in  America,  has  resulted 
in  compelling  the  German  authorities  in  many  cases  to  abstain  from 
making  requisition  for  the  extradition  of  criminals  who  have  found  an 
asylum  in  the  United  States  of  America. 

11.  Great  Britain. 

§  470.  Ezeoution  of  Treatiea.  —  In  Great  Britain  a  treaty 
of  extradition  does  not  become  operative  without  an  act  of 
Parliament  to  give  it  effect.  The  present  law  of-  extradition 
is  found  in  the  act  of  1870  as  amended  by  the  act  of  1873. 
By  the  twenty-seventh  section  of  the  former  act,  prior  trea- 
ties were  kept  in  force,  tliough  it  repealed  the  acts  to  give 
them  effect.^  Where  an  act  to  give  effect  to  a  treaty  was 
to  continue  as  long  as  the  latter  existed,  and  notice  of 
termination  of  the  convention  was  given  and  subsequently 
withdrawn  before  the  expiration  of  the  period  at  the  end  of 
which  the  convention  was  to  cease  to  exist,  it  was  held 
that  the  act  still  remained  in  force,  the  convention  not 
having  been  terminated.^ 

§  471.  Offences.  —  It  has  been  held  that  piracy  in  the  treaty 
with  the  United  States  of  1842  means  piracy  by  municipal 
statute,  and  does  not  include  piracy  by  law  of  nations.^  It 
has  also  been  held  that  the  making  of  false  entries  by  the 
paying  teller  of  a  bank  in  books  of  the  bank  kept  by  him  is 
not  forgery  under  that  treaty^    ^^  Crimes  by  bankrupts  against 

1  In  re  Bouvier,  42  L.  J.  Q.  B.  17  ;  27  L.  T.  844. 
*  Ex  parte  Widermann,  12  Jur.  N.  8.  636. 

>  In  re  Tivnan,  5  B.  &  S.  645  ;  9  Cox  C.  C.  522.    See  also  Attorney-General 
of  Hong  Kong  v,  Kwok-a-Sing,  5  L.  R.  P.  C.  179. 
«  In  re  Windsor,  6  B.  &  S.  622 ;  10  Cox  C.  *C.  118. 
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bankruptcy  law  "  in  the  schedule  to  the  act  of  1870  does  not 
include  complicity  by  a  person  not  himself  a  bankrupt.^ 

§  472.  Penonfl.  —  Unless  the  treaty  inhibits  the  surrender 
of  citizens,  a  British  subject  is  liable  to  extradition.^  In  the 
treaties  between  Great  Britain  and  Switzerland  and  Spain,  it 
is  provided  that  British  subjects  shall  be  surrendered  for  of- 
fences committed  in  Switzerland  or  in  Spain,  although  Swiss 
citizens  and  Spanish  subjects  committing  offences  in  England 
and  taking  refuge  in  their  own  country  are  not  to  be  sur- 
rendered, but  are  to  be  tried  in  Switzerland  or  in  Spain,  as 
the  case  may  be.  A  number  of  the  extradition  treaties  of 
Great  Britain  contain  the  provision  that  neither  of  the  con- 
tracting parties  shall  be  bound  to  deliver  up  its  own  citizens 
or  subjects.  The  treaty  with  the  Netherlands  contains  this 
provision,  and  .it  has  been  held  that  the  benefit  of  it  cannot 
be  claimed  by  the  citizen  of  a  third  state  whose  extradition  is 
claimed  by  the  Netherlands.^  A  person  condemned  par  con- 
tumace  in  France  is  subject  to  extradition  as  a  person  charged, 
but  not  convicted.* 

§  473.  Jnrisdiotlon.  —  Extradition  is  granted  by  Great 
Britain  only  for  acts  committed  in  the  territorial  jurisdiction 
of  the  demanding  government.  An  offence  committed  on  a 
French  vessel  on  the  high  seas  by  a  Chinese  subject  is  to  be 
treated  as  having  been  committed  within  the  jurisdiction  of 
France,  and  does  not  a£Ford  a  ground  for  the  surrender  of  the 
criminal  to  China  because  Chinese  law  makes  provision  for  the 
punishment  of  Chinese  subjects  who  commit  crimes  abroad.^ 
But  where  certain  persons  conspired  within  the  jurisdiction 
of  the  government  of  the  Netherlands  to  obtain  goods  by  false 
pretences  in  the  jurisdiction  of  the  government  of  Germany, 
and  wrote  letters  and  obtained  the  goods,  and  extradition  of 
the  criminals  was  demanded  by  the  government  of  Germany, 
it  was  held  that  they  were  subject  to  surrender  to  that  gov- 
ernment as  for  an  offence  committed  within  its  jurisdiction.^ 

1  In  re  Counhaye,  8  L.  R.  Q.  B.  410.  >  Reg.  v,  Wilson,  3  Q.  B.  D.  42. 

*  Reg.  V.  Ganz,  9  Q.  B.  D.  98.  ^  Inre  Coppin,  2  L.  R.  Ch.  47. 

*  Attorney-General  of  Hong  Kong  v,  Kwok-a-Sing,  5  L.  R.  P.  C.  179. 

*  Reg.  V.  Jacob!,  46  L.  T.  595,  n. 
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The  same  principle  was  held  to  apply  where  a  person  in 
England  obtained  goods  from  Germany  by  false  pretences 
contained  in  letters  scut  to  the  latter  country,  and  paid  for 
the  goods  by  forged  bills  of  exchange  sent  to  Grermany,  It 
was  also  held,  in  spite  of  objection,  that  the  offender  was  a 
fugitive  from  justice  within  the  treaty  and  the  act  of  1870.^ 
This  question  might  also  have  been  urged,  though  with  less 
force,  in  Eeg.  v.  Jacobi,  since  in  that  case  also  it  did  not 
appear  that  the  fugitive  had  been  in  Grermany.  But  it  does 
not  seem  to  have  been  raised. 

§  474.  Arrest.  —  Although  originally  arrested  without  any 
warrant,  a  fugitive  criminal  may  be  detained  under  section  8 
of  the  act  of  1870.  The  word  "  apprehension  "  includes  "  de- 
tention." '  It  was  held  that  in  order  to  justify  the  issuance 
by  a  justice  of  the  peace  of  a  warrant  of  arrest  under  6  &  7 
Yic.  ch.  76,  it  was  not  necessary  that  proceedings  should  have 
been  instituted  in  the  foreign  country.'  A  fugitive  was  ar- 
rested on  a  warrant  issued  under  the  act  of  1870,  charging 
^^  crimes  against  bankruptcy  laws  "  in  Switzerland.  On  No- 
vember 28,  a  rule  nm  for  a  writ  of  h€ibeas  corpus  was  obtained, 
on  the  ground  that  the  offence  was  not  sufficiently  described 
in  the  warrant.  On  November  29,  a  new  warrant  was  issued 
charging  the  offence  more  specifically.  It  was  held  that  the 
first  warrant  sufficiently  described  the  offence  to  justify  the 
detention  of  the  fugitive.  The  court  were  divided  in  opinion 
as  to  whether  the  second  warrant  might  be  considered  on  a 
rule  obtained  on  the  question  of  the  validity  of  the  first.*  In 
the  case  of  Tivnan  ^  it  was  intimated  «that  a  defect  in  the 
warrant  of  arrest  might  be  cured  by  the  issuance  of  a  new 
one  at  any  time.  A  fugitive  was  demanded  by  France  for 
**  abus  de  confiance."  He  was  arrested  on  a  warrant  issued  ^ 
by  the  chief  metropolitan  police  magistrate  under  section  10 
of  the  act  of  1870.  In  the  warrant  of  arrest  the  offence  was 
described  as  ^^  fraud  by  an  agent."  Upon  examination  the 
prisoner  was  committed  for  extradition,  and  on  habeas  eorptts 

I  Reg.  V.  NiUiM,  63  L.  J.  M.  C.  157.  *  Reg.  v.  Weil,  9  Q.  B.  D.  701. 

*  Inr€  Tivnan,  6  B.  &  S.  645. 

^  Ex  parte  Term,  i  Ex,  D,6Z.  i  «  6  B.  ft  S.  646. 
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it  was  held  that  the  description  of  the  offence  in  the  warrant 
was  sufficient.^ 

§  475.  Provisional  Detention.  — Warrants  for  the  arrest  and 
provisional  detention  of  fugitives  are  issued  by  police  magis- 
trates upon  proper  complaint  made  on  oath  undci'  sub-section 
2,  section  8,  of  the  act  of  1870.  On  this  subject  the  British 
Foreign  Office  on  December  28, 1888,  addressed  to  Mr.  Phelps, 
United  States  minister  at  London,  the  following  note  :  — 

Foreign  Otfiob,  December  28,  1888. 

Sib,  —  I  have  the  h<»nor  to  invite  your  attention  to  the  following  obser- 
vations with  reference  to  the  provisional  arrest  of  fugitives  whose  extra- 
dition is  applied  for  in  this  country. 

It  frequently  happens  that  when  application  is  made  to  Her  Majesty's 
government  for  the  surrender  of  a  fugitive  criminal,  the  issue  of  a  pro- 
visional warrant  of  arrest  is  requested,  pending  the  arrival  of  the  docu- 
mentary evidence  upon  which  the  formal  demand  for  extradition  proceed- 
ings will  be  based.  These  requests  by  foreign  governments  for  arrests 
by  anticipation  have  occasionaliy  given  rise  to  considerable  correspon- 
dence and  delay,  and  Her  Majesty's  Secretary  of  State  for  the  Home 
Department,  with  a  view  to  obviate  any  difficulties  which  may  arise,  in- 
forms me  that  when  the  issue  of  a  provisional  warrant  of  arrest  is  desired, 
the  application  should  be  made  either  to  a  police  magistrate  at  Bow  Street, 
or  (in  cases  where  it  may  be  more  convenient)  to  any  justice  of  the  peace 
in  any  part  of  the  United  Kingdom,  and  should  invariably  be  supported 
by  an  information  in  writing  to  be  laid  before  the  magistrate  or  justice 
by  the  consul  or  other  accredited  agent  of  the  foreign  government,  who 
should  also  produce  the  despatch,  letter,  or  telegram  on  which  the  infor- 
mation is  founded. 

I  beg  leave  to  enclose  a  copy  of  the  form  which  is  used  at  Bow  Street 
police  court  on  such  occasions,  and  to  add  that  without  the  observance  of 
the  formality  above  mentioned,  a  magistrate  cannot  properly  issue  his 
warrant  for  the  provisional  arrest  of  a  fugitive  criminal ;  whereas,  by  the 
mode  of  procedure  which  I  have  had  the  honor  to  indicate,  much  valuable 
time  will  be  saved,  and  the  police  authorities  in  this  country  will  be  ma- 
terially assisted  in  the  outset  in  their  endeavors  to  bring  fugitives  to 

justice.  Ihave,  &c., 

^  T.  V.  Lister. 

The  form  of  the  warrant  for  provisional  arrest  is  as  fol- 
lows :  — 

1  Ex  parU  Plot,  16  Cox  C.  C.  208. 


786  EXTRADITION. 

Metropolitan  police  distrietj  to  wit : 

The  information  of  ,  of  ,  taken  on  oath  this 

day  of  ,  in  the  year  of  our  I^ord  one  thousand  eight  hundred  and 

,  at  the  Bow  Street  police  court,  in  the  county  of  Middlesex,  and 
within  the  metropolitan  police  district,  before  me,  the  undersigned,  one 
of  the  magistrates  of  the  police  courts  of  the  metropolis,  sitting  at  the 
police  court  aforesaid, 

Who  saith  that  ,  late  of  ,  is  accused  [or  convicted]  of  the 

commission  of  the  crime  of  ,  within  the  jurisdiction  of  ,  and 

now  suspected  of  being  in  the  United  Kingdom.  I  make  this  application 
on  behalf  of  the  government. 

I  produce 

I  am  informed  and  verily  believe  that  a  warrant  has  been  issued 

in  for  the  arrest  of  the  accused ;  that  the  said  government  will  de- 

mand h  extradition  in  due  course,  and  that  there  are  reasonable 
grounds  for  supposing  the  accused  may  escape  during  the  time  neces- 
sary to  present  the  diplomatic  requisition  for  h  surrender,  and  I  there- 
fore pray  that  a  provisional  warrant  may  issue  under  the  provisions  of  33 
and  34  Vic.  ch.  52,  §  8. 

Sworn  before  me,  the  day  and  year  first  above  mentioned,  at  the  police 
court  aforesaid. 

When  the  fugitive  is  arrested  on  snch  a  warrant  he  is  com- 
mitted to  await  the  reception  of  papers.  How  long  a  fugitive 
may  be  detained  on  such  a  commitment  depends  upon  the  cir- 
cumstances of  the  case,  but  the  period  of  his  detention  must  be 
reasonable.  When,  therefore,  a  request  .for  provisional  arrest 
is  made  by  telegraph,  information  should  be  given  as  to  the 
time  at  which  the  formal  papers  may  be  expected,  for  the 
guidance  of  the  magistrate  in  ordering  adjournments  of 
the  hearing.  On  November  20, 1888,  Mr.  Bayard,  Secretary 
of  State,  telegraphed  to  the  United  States  legation  in  London 
to  secure  the  arrest  and  detention  of  one  Charles  C.  Tinkler, 
charged  with  forgery  in  Cincinnati,  State  of  Ohio,  and  re- 
ported to  be  in  London,  pending  the  transmission  of  the 
papers  in  the  case.  The  information  above  quoted  was 
made  by  the  messenger  of  the  legation  on  the  following 
day  and  Tinkler  was  arrested.  The  papers  were  despatched 
to  London  on  November  28,  and  in  due  time  Tinkler  was 
surrendered.  It  should  be  observed  that  the  information 
contains  an  averment  that  a  warrant  has  been  issued  for 


the  arrest  of  the  accused  in  the  foreign  country.  When, 
therefore,  a  request  is  made  by  tolegraph  for  provisional  de- 
tention of  a  fugitive  in  Great  Britain,  a  warrant  for  his  arrest 
aboold  be  isaoed  in  the  place  where  the  offence  was  committed, 
and  a  statement  of  the  fact  furnished,  in  order  that  the  infor- 
mation may  be  properly  laid. 

§  476.  AA)o«nu>wnt«.  —  The  police  magistrate  has  power  to 
adjoam  Ute  hearing  for  the  production  of  further  evidence. 
Such  an  adjournment  was  made  in  the  case  of  the  offenders  of 
the  *'  Jose[^  L.  Gerrity,"  in  order  to  enable  tlie  prisonera  to 
obtain  evidence  from  America  that  they  were  acting  for  the 
Confederate  government.^  But  it  is  not  osual  tu  grant  an  ad- 
jonmment  of  the  hearing  for  the  purpose  of  enabling  the 
fugitive  to  produce  exculpatory  evidence  from  abroad.  This 
question  was  recently  raised  in  the  case  of  a  person  who  was 
charged  with  the  forgery  of  an  assignment  of  bonds  in  the 
United  States.  The  assignment  purported  to  have  been  wit- 
nessed by  a  oertaiu  person  whose  evidence  was  not  produced, 
and  no  reason  for  its  absence  was  given.  Counsel  for  the 
prisoner  moved  to  adjourn  the  examination  in  order  that  the 
deposition  of  the  witness  might  be  obtained.  The  magistrate, 
Sir  James  Ingham,  refused  the  adjournment,  saying  that  there 
was  a  prima  facie  case  for  a  jury,  and  that  he  would  commit 
An  application  for  a  rule  niti  on  the  ground  of  the  magia- 
trat£'s  declinatiou  to  grant  the  adjournment  was  refused  by 
the  Queen's  Beuch.  The  deposition  of  the  witness  was  sub- 
sequently procured  to  the  effect  that  the  assignment  was  made 
in  his  presence  and  was  geauiue,  and  was  produced  on  an  ap- 
plication to  the  Court  of  Appeal  for  a  rule  ntst  for  a  writ  of 
Aa&«tM  corput  on  the  ground  upon  which  it  was  refused  by  the 
Queen's  Bench.  This  application  was  heard  before  the  Master 
of  the  Rolls,  Lord  Justice  Ltndlcy,  and  Lord  Justice  Bowen, 
who  all  concurred  in  refusing  it  on  the  ground  that  the  court 
had  no  jurisdiction  to  entert^n  the  appeal.' 

1  For.  Ri-1.,  1801,  jHirt  1,  pn.  eeo-aas. 

'  Cose  uf  Aiiw-  WoodbnU,  London  Timea,  May  7,  1888.     For  a  discmisioD  of 
practice  iu  EngUnd  on  preliminrtr;  fliarninationa  before  committing  nusistratea 
in  criminal  eaane  gearnHs,  and  in  ftdrocacj  of  grMter  czpeditioii  and  linplidtj 
VOL   I.— 17 
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§  477.  Documentary  Bvidenoe.  —  Under  section   14   of  the 

act  of  1870  depositions  dulj  authenticated  are  admissible  in 
proceedings  under  the  act,  though  not  taken  in  the  presence 
of  the  accused  or  on  the  particular  charge.^  And  it  seems 
that  depositions  authenticated  in  accordance  with  that  section 
are  receivable  in  proceedings  under  the  act,  though  certain 
conditions  specified  in  the  treatj  with  reference  to  the  initiar 
tion  of  proceedings,  but  not  required  by  the  act,  were  not  ob- 
served.^ Where  a  hearing  is  begun  bj  one  magistrate  and 
continued  before  another,  evidence  given  by  a  witness  before 
the  former  in  the  presence  of  the  accused  and  signed  by  the 
witness,  is  receivable  before  the  other  magistrate,  the  witness 
having  gone  abroad.*  Section  10  of  the  act  of  1870  specifics  a 
foreign  warrant  of  arrest  as  evidence  of  criminality.  Where 
such  a  warrant  is  produced,  it  is  desirable  when  practicable  to 
furnish  the  original,  in  order  that  the  actual  signatures  may 
be  seen  by  the  examining  magistrate,  and  not  merely  copies 
of  the  signatures  attested  as  such.^  But  it  has  been  held  that 
an  original  warrant  of  arrest  in  a  foreign  country  need  not  be 
signed,  if  the  law  of  that  country  made  it  sufficient  if  merely 
under  seal,  as  the  warrant  in  question  was.^  A  copy  of  the 
record  or  minutes  of  the  order  or  decree  of  a  foreign  criminal 
court  of  justice,  setting  forth  the  charges  on  which  extradition 
is  sought,  and  authorizing  proceedings  against  the  fugitive  and 
his  arrest,  is,  when  authenticated  under  the  seal  of  the  depart- 
ment of  justice  of  the  foreign  country,  admissible  as  a  "  for- 
eign warrant "  under  section  10  of  the  act  of  1870.® 

§  478.  Habeas  Corpus.  —  Writs  of  h<ibea9  corpu%  are  readily 

in  such  examinations,  see  article  on  ''The  Preliminary  Investigation  of  Crime,** 
by  John  Kinghorn,  7  Law  Mag.  &  Review,  p.  133  et  seq, 

1  In  re  Counhaye,  8  L.  R.  Q.  B.  410. 

3  Id.  In  In  re  Coppin,  2  h.  R.  Gh.  47,  it  was  held  that  copies  of  depositions 
taken  before  the  passage  of  the  act  of  29  &  30  Vie.  eh.  121,  if  authenticated  in 
accordance  therewith,  might  be  received  in  evidence.  Original  depositions,  prop- 
erly authenticated,  were  also  held  to  be  receivable. 

«  Ex  parU  Huguet,  29  L.  T.  40. 

«  Mr.  West,  Br.  Min.,  to  Mr.  Frelinghnysen,  May  25, 1882 ;  MSS.  Notes,  Br. 
Leg. 

*  In  re  Coppin,  2  L.  R.  Ch.  47. 

<  Reg.  V.  Ganz,  9  Q.  B.  D.  93. 
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obtained,  but  the  court  will  not  on  such  an  application  review 
the  judgment  of  the  magistrate  as  to  the  weight  of  evidence, 
there  being  sufficient  evidence  before  him  to  give  him  juris- 
diction.^ 

1  Reg.  V.  Manrer,  10  Q.  B.  D.  518 ;  Ex  parU  Hogaet,  29  L.  T.  40.  The  Lou- 
don Eyening  Standard,  March  27,  1889,  contains  the  following  report :  — 

"  Qaeen's  Bench  Divinon,  hefore  the  Lord  Chief  Justice  and  Mr.  Joatioe 
Hawkina. 

**In  re  Calin.  HabMa  Corpus.  The  Attorney-General  showed  cause  against 
a  rule  obtained  by  Mr.  Williams  for  a  habeas  corpus  to  bring  up  the  body  of  one 
Albert  Calin,  who  was  in  custody  under  an  extradition  warrant  on  a  chai^  of 
murder  committed  in  France.  The  learned  counsel  said  the  only  point  raised  on 
behalf  of  the  prisoner  when  the  rule  was  granted  was  that  the  depositions  placed 
before  Sir  James  Ingham,  who  heard  the  case,  contained  some  hearsay  statements, 
which  were  not  receivable  according  to  the  law  of  England,  but  Sir  James  stated 
that  he  had  disregarded  all  those  statements.  If  the  depositions  were  looked  at 
only  in  reference  to  what  was  strictly  evidence  by  the  law  of  this  country,  he  (the 
Attorney-General)  contended  that  the  magistrate  was  perfectly  justified  in  deciding 
that  there  was  a  prima  facie  case  for  the  extradition  of  the  prisoner.  The  murder 
was  committed  on  the  25th  August,  1887,  about  two  in  the  morning,  at  tlie  cor- 
ner of  some  streets  in  Paris.  On  January  4  last,  prisoner,  who  was  passing  by  the 
name  of  Albert,  was  arrested  in  Lambeth,  by  Cornelius  Sexton,  a  detective  ser- 
geant, for  the  crime.  He  admitted  his  name  was  Albert,  but  said  he  knew  nothing 
of  the  business.  He  was  taken  to  Bow  Street,  where  the  case  was  heard  by  Sir 
James  Ingham.  The  French  depositions  went  to  show  that  the  deceased  was 
killed  by  a  workingman  in  dark  dothes,  who  struck  him  several  times  with  an 
American  knuckle-duster ;  that  the  prisoner  was  in  the  neighborhood  at  the  time 
so  dressed,  and  in  the  company  of  others  ;  that  he  did  not  go  to  his  own  lodgings 
on  that  night  but  went  somewhere  else,  being  out  of  breath  and  excited  ;  and 
that  his  trousers  were  seen  to  be  muddy  and  stained  with  blood.  Next  day  he 
left  his  lodgings,  and  he  left  behind  his  trousers.  Shortly  afterwards  he  disap- 
peared from  Paris,  and  had  not  been  there  since  ;  and  before  going  told  his  em- 
plojers  that  he  left  because  he  had  been  fighting.  It  appeared  also  that  a  diary 
was  found  upon  him  by  the  sergeant,  having  the  name  Albert  Calin  written  upon 
it  Mr.  H.  Williams,  who  was  heard  in  8U)>])ort  of  the  rule,  said  that  a  year  and 
three  months  after  the  crime,  an  anon3rmous  letter  was  received  by  the  Paris  police 
stating  that  Calin  was  to  be  found  in  London.  The  French  embassy  took  up  the 
matter,  and  gave  Calin*s  address  in  Charing-Cross  Road,  but  he  was  living  in  a 
diflferent  part  of  London,  and  nothing  was  found  upon  him  when  arrested,  relat- 
ing to  the  crime,  and  it  was  only  on  the  sixth  remand  of  the  prisoner  that  the 
diary  was  produced.  The  learned  counsel  snbmitted  that  the  depositions  did  not 
disclose  such  reasonable  evidence  as  would  justify  the  magistrate  in  holding  that 
there  was  a  prima  facie  case  against  the  prisoner.  The  Lord  Chief  Justice  was  of 
opinion  that  there  was  sufficient  evidence  before  the  magistrate  to  justify  him 
in  extraditing  the  prisoner  for  trial  in  France,  and  that  the  rule  for  a  habeas 
corpus  should  be  discharged.  Mr.  Justice  Hawkins  concurred.  Rule  discharged 
accordingly." 
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§  479.  RMtriotftoiui  u  to  Trial.  —  Sub-Bection  2,  secti<Mi  8,  of 
the  act  of  1870,  coBtains  a  provision  against  the  surrender 
of  a  person  unless  there  is  some  guarantee  that  he  will  not  be 
tried  for  an  offence  other  than  that  for  which  he  was  surrene 
dered.  This  provision  is  satisfied  by  the  fact  that  the  courts 
of  the  demanding  country  hold  that  a  person  whose  extradi- 
tion is  obtained  for  one  offence  cannot  be  tried  for  another.^ 
Sectiojx  19  of  the  act  of  1870  contains  such  a  restriction  in  re- 
spect, to  the  trial  of  persons  whose  extradition  has  been  ob- 
tained by  Oreat  Britain.  This  restriction  has  been  held  not 
to  preclude  civil  proceedings  against  the  person  surrendered 
in  the  following  case  :  One  Pooley  was  extradited  from  Prance, 
and,  while  he  was  in  prison  in  England  on  the  charge  on  which 
he  was  surrendered,  an  attachment  was  issued  by  the  High 
Court  of  Justice  for  disobedience  of  an  order  of  the  court  in  a 
civil  actioa.  This  attachment  was  lodged  with  the  governor 
of  Newgate  prison,  and  directed  that  Pooley,  when  released  on 
the  criminal  charge,  should  be  handed  over  to  the  governor  of 
HoUoway  prison  to  be  held  until  he  had  purged  his  contempt. 
Having  been  acquitted  of  the  charge  on  which  he  was  surrei^- 
dered,  Pooley  was  transferred  to  the  HoUoway  prison.  He 
applied  to  the  Vice-Chancellor,  before  whom  the  action  in 
which  he  was  arrested  was  pending,  for  discharge  on  the 
ground:  (1)  That  iiaving  been  surrendered  on  a  criminal 
charge,  he  was  entitled  after  his  discharge  thereon  to  be  set 
at  liberty  and  given  an  opportunity  to  return  to  Prance. 
(2)  that  his  extradition  was  fraudulently  obtained  by  the 
parties  who  were  suing  him  in  the  civil  action,  and  that 
they  could  not  claim  the  benefit  of  their  wrong.  The  Vice- 
Chancellor  held,  as  to  the  first  point,  that  section  19  of  the 
act  of  1870,  which  provides  that  a  fugitive  whose  extradition 
is  obtained  thereunder  shall  not  be  tried  for  any  offence  com- 
mitted prior  to  the  extradition  other  than  that  proved  by  the 
facts  on  which  the  surrender  was  grounded,  applied  solely  to 
criminal  prosecutions ;  that  an  attachment  for  contempt  was  not 
a  criminal  prosecution ;  and  that  the  prisoner  was  not  entitled 
to  be  discharged.    As  to  the  allegation  of  collusive  or  fraudu- 

^  Inre  Bouvier,  42  L.  J.  Q.  B.  17.     Case  of  AUce  WoodhaU,  supra,  1 166.  ' 


FOREIGN  LAWS  AND  PRACTICE.  741 

lent  extitidition,  the  Vice-Chancellor  held  that  as  the  defend- 
ant had  appeared  on  the  occasion  of  the  application  for  the 
order  of  attachment  and  had  resisted  it,  and  the  decision  was 
against  him,  it  was  too  late  for  him  to  object.  From  the  de- 
cision of  the  Vice-Chancellor  an  appeal  was  taken,  and  heard 
before  Lords  Justices  James,  Brett,  and  Cotton.  Not  being 
satisfied  that  the  defendant  was  precluded  from  urging  the 
question  of  collusion,  the  court  ordered  the  examination  of 
witnesses.  The  witnesses  having  been  examined  and  cross- 
examined  before  the  court,  the  judges  all  concurred  in  the 
opinion  that  the  charge  of  fraud  was  not  established.  As  to 
the  construction  of  section  19  of  the  act  of  1870,  they  all 
agreed  in  approving  the  conclusions  of  the  Vice-Chancellor, 
and  the  attachment  stood.^ 

§  480.    Aot  of  1870. 

EXTRADITION  ACT   (1870). 

[88  and  84  Vict.,  c.  52.] 

AN  ACT  for  amending  the  Law  relating  to  the  Extradition  of  CriminalB. 

[9th  AngOBti  1870.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  surrender  to 
foreign  states  of  persons  accused  or  convicted  of  the  commission  of  certain 
crimes  within  the  jurisdiction  of  such  states,  and  to  the  trial  of  criminals 
surrendered  by  foreign  states  to  this  country  : 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 

as  follows  :  — 

Short  title. 

1.  This  Act  may  be  cited  as  "  The  Extradition  Act,  1870." 

Where  arrangement  for  eurrender  of  criminals  made,  Order  in  Council 

to  apply  Act, 

2.  Where  an  arrangemen  has  been  made  with  any  foreign  state  with 
renpect  to  the  surrender  to  such  state  of  any  fugitive  criminals.  Her 
Majesty  may,  by  order  in  council,  direct  that  this  act  shall  apply  in  the 
case  of  such  foreign  state. 

Her  Majesty  may,  by  the  same  or  any  subsequent  order,  limit  the 
operation  of  the  order,  and  restrict  the  same  to  fugitive  criminals  who  are 
in  or  suspected  of  being  in  the  part  of  Her  Majesty's  dominions  specified 

1  Pooley  V.  Wetham,  15  L.  R.  Ch.  D.  485. 
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in  the  order,  and  render  the  operation  thereof  subject  to  such  conditions, 
exceptions,  and  qualifications  as  may  be  deemed  expedient. 

Every  such  order  shall  recite  or  embody  the  terms  of  the  arrangement, 
and  shall  not  remain  in  force  for  any  longer  period  than  the  arrangement. 

£y«ry  such  order  shall  be  laid  before  both  Houses  of  Parliament  within 
six  weeks  after  it  is  made,  or,  if  Parliament  be  not  then  sitting,  within 
six  weeks  after  the  then  next  meeting  of  Parliament,  and  shall  also  be 
published  in  the  '*  London  Gazette." 

Restrictions  on  surrender  of  criminals, 

8.  The  following  restrictions  shall  be  observed  with  respect  to  the 
surrender  of  fugitive  criminals  :  — 

(1)  A  fugitive  criminal  shall  not  be  surrendered  if  the  offence  in  re- 
spect of  which  his  surrender  is  demanded  is  one  of  a  political  character, 
or  if  he  prove  to  the  satisfaction  of  the  police  magistrate  or  the  court 
before  whom  he  is  brought  on  habeas  corpus^  or  to  the  Secretary  of  State, 
that  the  requisition  for  his  surrender  has  in  fact  been  made  with  a  view 
to  try  or  punish  him  for  an  offence  of  a  political  character  : 

(2)  A  fugitive  criminal  shall  not  be  surrendered  to  a  foreign  state  un- 
less provision  is  made  by  the  law  of  that  state,  or  by  arrangement,  that 
the  fugitive  criminal  shall  not,  until  he  has  been  restored  or  had  an  op- 
portunity of  returning  to  Her  Majesty's  dominions,  be  detained  or  tried 
in  that  foreign  state  for  any  offence  committed  prior  to  his  surrender, 
other  than  the  extradition  crime  proved  by  the  facts  on  which  the  sur- 
render is  grounded : 

(3)  A  fugitive  criminal  who  has  been  accused  of  some  offence  within 
English  jurisdiction  not  being  the  offence  for  which  his  surrender  is  asked, 
or  is  undergoing  sentence  under  any  conviction  in  the  United  Kingdom, 
shall  not  be  surrendered  until  after  he  has  been  discharged,  whether  by 
acquittal  or  on  expiration  of  his  sentence  or  otherwise  : 

(4)  A  fugitive  criminal  shall  not  be  surrendered  until  the  expiration 
of  fifteen  days  from  the  date  of  his  being  committed  to  prison  to  await 
his  surrender. 

Provisions  of  arrangement  for  surrender, 

4.  An  order  in  council  for  applying  this  act  in  the  case  of  any  foreign 
state  shall  not  be  made  unless  the  arrangement  — 

(1)  Provides  for  the  determination  of  it  by  either  party  to  it  after  the, 
expiration  of  a  notice  not  exceeding  one  year ;  and, 

(2)  Is  in  conformity  with  the  provisions  of  this  act,  and  in  particular 

with  the  restrictions  on  the  surrender  of  fugitive  criminals  contained  in 

this  act. 

Publication  and  effect  of  order, 

6.  When  an  order  applying  this  act,  in  the  case  of  any  foreign  state, 
has  been  published  in  the  '*  London  Gazette,"  this  act  (after  the  date 
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specified  in  the  order,  or  if  no  date  is  specified,  after  the  date  of  the  pub- 
lication) shall,  so  long  as  the  order  remains  in  force,  but  subject  to  the 
limitationB,  restrictions,  conditions,  exceptions,  and  qualifications,  if  any, 
contained  in  the  order,  apply  in  the  case  of  such  foreign  state.  An  order 
in  council  shall  be  conclusive  evidence  that  the  arrangement  therein 
referred  to  complies  with  the  requisitions  of  this  act,  and  that  this  act 
applies  in  the  case  of  the  foreign  state  mentioned  in  the  order,  and  the 
validity  of  such  order  shall  not  be  questioned  in  any  legal  proceedings 
whatever. 

Liability  of  criminal  to  surrender. 

6.  When  this  act  applies  in  the  case  of  any  foreign  state,  every  fugitive 
criminal  of  that  state  who  is  in,  or  suspected  of  being  in,  any  part  of  Her 
Majesty's  dominions,  or  that  part  which  is  specified  in  the  order  applying 
this  act  (as  the  case  may  be),  shall  be  liable  to  be  apprehended  and  sur- 
rendered in  manner  provided  by  this  act,  whether  the  crime  in  respect  of 
which  the  surrender  is  sought  was  committed  before  or  after  the  date  of 
the  order,  and  whether  there  is  or  is  not  any  concurrent  jurisdiction  in 
any  court  of  Her  Majesty's  dominions  over  that  crime. 

Order  of  Secretary  of  State  for  issue  ofwarratU  in  United  Kingdom  if  crime 

is  not  of  apolitical  character, 

7.  A  requisition  for  the  surrender  of  a  fugitive  criminal  of  any  foreign 
state  who  is  in  or  suspected  of  being  in  the  United  Kingdom,  shall  be 
made  to  a  Secretary  of  State  by  some  person  recognized  by  the  Secretary 
of  State  as  a  diplomatic  representative  of  that  foreign  state.  A  Secretary 
of  State  may,  by  order  under  his  hand  and  seal,  signify  to  a  police  magis- 
trate that  such  requisition  has  been  made,  and  require  him  to  issue  his 
warrant  for  the  apprehension  of  the  fugitive  criminal. 

If  the  Secretary  of  State  is  of  opinion  that  the  offence  is  one  of  a 
political  character,  he  may,  if  he  think  fit,  refuse  to  send  any  such  order, 
and  may  also  at  any  time  order  a  fugitive  criminal  accused  or  convicted 
of  such  offence  to  be  discharged  from  custody. 

Issue  of  warrant  by  police  magistrate,  justice,  jrc. 

8.  A  warrant  for  the  apprehension  of  a  fugitive  criminal,  whether  ac- 
cused or  convicted  of  crime,  who  is  in  or  suspected  of  being  in  the  United 
Kingdom,  may  be  issued  — 

(1)  By  a  police  magistrate  on  the  receipt  of  the  said  order  of  the 
Secretary  of  State,  and  on  such  evidence  as  would  in  his  opinion  justify 
the  issue  of  the  warrant  if  the  crime  had  been  committed  or  the  criminal 
convicted  in  England  ;  and 

(2)  By  a  police  magistrate  or  any  justice  of  the  peace  in  any  part  of 
the  United  Kingdom,  on  such  information  or  complaint  and  such  evidence 
or  after  such  proceedings  as  would  in  the  opinion  of  the  person  issuing  the 
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WBirant  jostify  Hie  issue  of  a  warrant  if  the  ciime  had  been  oommitted 
or  the  criminal  convicted  in  that  part  of  the  United  Kingdom  in  which  he 
exercises  jurisdiction. 

Any  person  issuing  a  warrant  under  this  section  without  an  order  from 
a  Secretary  of  State  shall  forthwith  send  a  report  of  the  fact  of  such  issue, 
together  with  Hie  evidence  and  information  or  complaint,  or  certified 
copies  thereof,  to  a  Secretai^  of  State,  who  may  if  he  think  fit  order  the 
warrant  to  be  cancelled,  and  the  person  who  has  been  apprehended  on 
the  warrant  to  be  discharged. 

A  fugitive  criminal,  when  apprehended  on  a  warrant  issued  without  the 
order  of  a  Secretary  of  State,  shall  be  brought  before  some  person  having 
power  to  issue  a  warrant  under  this  section,  who  shall  by  warrant  order 
him  to  be  brought  and  the  prisoner  shall  accordingly  be  brought  before 
a  police  magistrate. 

A  fugitive  criminal  apprehended  on  a  warrant  issued  without  the  order 
of  a  Secretary  of  State  shall  be  discharged  by  the  police  magistrate,  unless 
the  police  magistrate,  within  such  reasonable  time  as,  with  reference  to 
the  circumstances  of  the  case,  he  may  fix,  receives  from  a  Secretary  of  State 
an  order  signifying  that  a  requisition  has  been  made  for  the  surrender  of 
Sttoh  criminal. 

Hearing  of  case  and  evidence  of  political  character  of  crime. 

9.  When  a  fugitive  criminal  is  brought  before  the  police  magistrate, 
the  police  magistrate  shall  hear  the  case  in  the  same  manner,  and  have 
the  same  jurisdiction  and  powers,  as  near  as  may  be,  as  if  the  prisoner 
were  brought  before  him  charged  with  an  indictable  offence  committed  in 
England. 

The  police  magistrate  shall  receive  any  evidence  which  may  be  tendered 
to  show  that  the  crime  of  which  the  prisoner  is  accused  or  alleged  to  have 
been  convicted  is  an  offence  of  a  political  character  or  is  not  an  extradi- 
tion crime. 

CommiUal  or  discharge  of  prisoner, 

10.  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime, 
if  the  foreign  warrant  authoriadng  the  arrest  of  such  criminal  is  duly 
authenticated  and  such  evidence  is  produced  as  (subject  to  the  provisions 
of  this  act)  would,  according  to  the  law  of  England,  justify  the  committal 
for  trial  of  the  prisoner  if  the  crime  of  which  he  is  accused  had  been  oom- 
mitted in  England,  the  police  magistrate  shall  commit  him  to  prison, 
but  otherwise  shall  order  him  to  be  discharged. 

In  the  case  of  a  fugitive  criminal  alleged  to  have  been  convicted  of  an 
extradition  crime,  if  such  evidence  is  produced  as  (subject  to  the  provis- 
ions of  this  act)  would,  according  to  the  law  of  England,  prove  that  the 
prisoner  was  convicted  of  such  crime,  the  police  magistrate  shall  commit 
him  to  prison,  but  otherwise  shall  order  him  to  be 
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If  ho  oommitB  Bwh  critninal  to  prison,  he  shall  oommit  him  to  the 
Middlesex  house  of  deteutioD,or  to  some  other  pris(m  in  Middlesex,  there 
to  await  the  warrant  of  a  Secretary  of  State  for  his  surrender,  and  shall 
forthwith  send  to  a  Secretaiy  of  State  a  certificate  of  the  committal,  and 
such  report  upon  the  case  as  he  may  think  fit. 

Surrender  o/Jugitive  to  foreign  gtaU  by  wcarrant  of  Secretary  of  State. 

11.  If  the  police  magistrate  commits  a  fugitive  criminal  to  prison,  he 
shall  inform  such  criminal  that  he  will  not  be  surrendered  until  after  the 
expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of 
"habeas  corpus. 

Upon  the  expiration  of  the  said  fifteen  days,  or,  if  a  writ  of  habeas 
corpus  is  issued,  after  the  decision  of  the  court  upon  the  return  to  the 
writ,  as  the  case  may  be,  or  after  such  further  period  as  may  be  allowed 
in  either  case  by  a  Secretary  of  State,  it  shall  be  lawful  for  a  Secretary  of 
State,  by  a  warrant  under  his  hand  and  seal,  to  order  the  fugitive  criminal 
(if  not  delivered  on  the  decision  of  the  court)  to  be  surrendered  to  such 
person  as  may  in  his  opinion  be  duly  authorized  to  receive  the  fugitive 
criminal  by  the  foreign  state  from  which  the  requisition  for  the  surrender 
proceeded,  and  such  fugitive  criminal  shall  be  surrendered  accordingly. 

It  shall  be  lawful  for  any  person  to  whom  such  warrant  is  directed 
and  for  the  person  so  authorized  as  aforesaid  to  receive,  hold  in  custody, 
and  convey  within  the  jurisdiction  of  such  foreign  state  the  criminal 
mentioned  in  the  warrant ;  and  if  the  criminal  escapes  out  of  any  custody 
to  which  he  may  be  delivered  on  or  in  pursuance  of  such  warrant,  it  shall 
be  lawful  to  retake  him  in  the  same  manner  as  any  person  accused  of  any 
crime  against  the  laws  of  that  part  of  Her  Majesty's  dominions  to  which 
he  escapes  may  be  retaken  upon  an  escape. 

Discharge  of  persons  apprehended  if  not  conveyed  out  of  United  Kingdom 

within  two  months, 

12.  If  the  fugitive  criminal  who  has  been  committed  to  prison  is  not 
surrendered  and  conveyed  out  of  the  United  Kingdom  within  two  months 
after  such  committal,  or,  if  a  writ  of  habeas  corpus  is  issued  after  the  de- 
cision of  the  court  upon  the  return  to  the  writ,  it  shall  be  lawful  for  any 
judge  of  one  of  Her  Majesty's  Superior  Courts  at  Westminster,  upon  ap- 
plication made  to  him  by  or  on  behalf  of  the  criminal,  and  upon  proof 
that  reasonable  notice  of  the  intention  to  make  such  application  has  been 
given  to  a  Secretary  of  State,  to  order  the  criminal  to  be  discharged  out  of 
custody,  unless  sufficient  cause  is  shown  to  the  contrary. 

Execution  ofwarrani  of  police  magistrate. 

13.  The  warrant  of  the  police  magistrate  issued  in  pursuance  of  this 
act  may  be  executed  in  any  part  of  the  United  Kingdom  in  the  same 
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manner  lis  if  the  same  had  been  originally  issued  or  subsequently  indorsed 
by  a  justice  of  the  peace  having  jurisdiction  in  the  place  where  the  same 
is  executed. 

DepontioM  to  he  evidence. 

[6  and  7  Vict.  c.  76.] 

14.  Depositions  or  statements  on  oath,  taken  in  a  foreign  state,  and 
copies  of  such  original  depositions  or  statements,  and  foreign  certificates 
of  or  judicial  documents  stating  the  fact  of  conviction,  may,  if  duly 
authenticated,  be  received  in  evidence  in  proceedings  under  this  act. 

Autheniicatian  of  depositions  and  loarrants. 
[29  and  30  Vict  c  121.] 

15.  Foreign  warrants  and  depositions  or  statements  on  oath,  and  cop- 
ies thereof,  and  certificates  of  or  judicial  documents  stating  the  fact  of 
a  conviction,  shall  be  deemed  duly  authenticated  for  the  purposes  of  this 
act  if  authenticated  in  manner  provided  for  the  time  being  by  law  or 
authenticated  as  follows :  — 

(1)  If  the  warrant  purports  to  be  signed  by  a  judge,  magistrate,  or 
officer  of  the  foreign  state  where  the  same  was  issued; 

(2)  If  the  depositions  or  statements  or  the  copies  thereof  purport  to  be 
certified  under  the  hand  of  a  judge,  magistrate,  or  officer  of  the  foreign 
state  where  the  same  were  taken  to  be  the  original  depositions  or  state- 
ments, or  to  be  true  copies  thereof,  as  the  case  may  require  ;  and 

(3)  If  the  certificate  of  or  judicial  document  stating  the  fact  of  con-  • 
viction  purports  to  be  certified  by  a  judge,  magistrate,  or  officer  of  the 
foreign  state  where  the  conviction  took  place ;  and 

If  in  every  case  the  warrants,  depositions,  statements,  copies,  certificates, 
and  judicial  documents  (as  the  case  may  be)  are  authenticated  by  the  oath 
of  some  witness  or  by  being  sealed  with  the  official  seal  of  the  Minister  of 
Justice,  or  some  other  Minister  of  State :  And  all  courts  of  justice,  justices, 
and  magistrates  shall  take  judicial  notice  of  such  official  seal,  and  shall 
admit  the  documents  so  authenticated  by  it  to  be  received  in  evidence 
without  further  proof. 

CRIMES  COMMITTED  AT  SEA. 
Jurisdiction  as  to  crimes  committed  at  sea. 

16.  Where  the  crime  in  respect  of  which  the  surrender  of  a  fugitive  w 
sought  was  committed  on  board  any  vessel  on  the  high  seas  which  comes 
into  any  port  of  the  United  Kingdom,  the  following  provisions  shall  have 
effect :  — 

(1)  This  act  shall  be  construed  as  if  any  stipendiary  magistrate  in 
England  or  Ireland,  and  any  sheriff  or  sheriff  substitute  in  Scotland,  were 
substituted  for  the  police  magistrate  throughout  this  act,  except  the  part 
relating  to  the  execution  of  the  warrant  of  the  police  magistrate  : 
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(2)  The  crimiDal  may  be  oommitted  to  any  prison  to  which  the  person 
oommittiDg  him  has  power  to  commit  persons  accused  of  the  like  crime: 

(3)  If  the  fugitive  criminal  is  apprehended  on  a  warrant  issued  with- 
out  the  order  of  a  Secretary  of  State,  he  shall  be  brought  before  the  sti- 
pendiary magistrate,  sheriff,  or  sheriff  substitute  who  issued  the  warrant, 
or  who  has  jurisdiction  in  the  port  where  the  vessel  lies,  or  in  the  place 
nearest  to  that  port. 

FUGITIVE  CRIMINALS  IN  BRITISH  POSSESSIONS. 
Proceedings  w  to  fugitive  criminala  in  British  possessions. 

17.  This  act,  when  applied  by  order  in  council,  shall,  unless  it  is 
otherwise  provided  by  such  order,  extend  to  every  British  possession  in 
the  same  manner  as  if  throughout  this  act  the  British  possession  were 
substituted  for  the  United  Kingdom  or  England,  as  the  case  may  require, 
but  with  the  following  modifications ;  namely, 

(1)  The  requisition  for  the  surrender  of  a  fugitive  criminal  who  is  in 
or  suspected  of  being  in  a  British  possession  may  be  made  to  the  governor 
of  that  British  possession  by  any  person  recognized  by  that  governor  as  a 
consul-general,  consul,  or  vice-consul,  or  (if  tlie  fugitive  criminal  has  es- 
caped from  a  colony  or  dependency  of  the  foreign  state  on  behalf  of  which 
the  requisition  is  made)  as  the  governor  of  such  colony  or  dependency: 

(2)  No  warrant  of  a  Secretary  of  State  shall  be  required,  and  all  powers 
vested  in  or  acts  authonzed  or  required  to  be  done  under  this  act  by  the 
police  magistrate  and  the  Secretary  of  State,  or  either  of  them,  in  relation 
to  the  surrender  of  a  fugitive  criminal,  may  be  done  by  the  governor  of 
the  British  possession  alone : 

(3)  Any  prison  in  the  British  possession  may  be  substituted  for  a 
prison  in  Middlesex: 

(4)  A  judge  of  any  court  exercising  in  the  British  possession  the  like 
powers  as  the  Court  of  Queen's  Bench  exercises  in  England  may  exercise 
the  power  of  discharging  a  criminal  when  not  conveyed  within  two 
months  out  of  such  British  possession. 

Saving  of  laws  of  British  possessions, 

18.  If,  by  any  law  or  ordinance,  made  before  or  after  the  passing  of 
this  act  by  the  le^slature  of  any  British  possession,  provision  is  made  for 
carrying  into  effect,  within  such  possession,  the  surrender  of  fugitive 
criminals  who  are  in,  or  suspected  of  being  in,  such  British  possession. 
Her  Majesty  may,  by  the  order  in  council  applying  this  act  in  the  case  of 
any  foreign  state,  or  by  any  subsequent  order,  either  suspend  the  opera- 
tion within  any  such  British  possession  of  this  act,  or  of  any  part  thereof, 
po  far  as  it  relates  to  such  foreign  state,  and  so  long  as  such  law  or  ordi- 
nance continues  in  force  there,  and  no  longer ;  or  direct  that  such  law  or 
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ordiBanoe,  or  any  part  thereof,  shall  have  effect  in  such  British  pomession, 
with  or  without  modifioatioiifl  and  alterations,  as  if  it  were  part  of  this 
act. 

OB2TERAL  PROYZ8ION8. 

Criminal  iurrendefisd  hy  foreign  ttate  not  triable  for  previous  crime. 

19.  Where,  in  pursuance  of  any  arrangement  with  a  foreign  state,  any 
person  accused  or  convicted  of  any  crime  which,  if  committed  in  England, 
would  be  one  of  the  crimes  described  in  the  first  schedule  to  this  act,  is 
surrendered  by  that  foreign  state,  such  person  shall  not,  until  he  has  been 
restored  or  had  an.  opportunity  of  returning  to  such  foreign  state,  be 
triable  or  tried  for  any  offence  committed  prior  to  the  surrender  in  any 
part  of  Her  Majesty's  dominions  other  than  such  of  the  said  crimes  as 
may  be  proved  by  the  facts  on  which  the  surrender  is  grounded. 

As  to  nse  of  forms  in  second  sdiedule. 

20.  The  forms  set  forth  in  the  second  schedule  to  this  act,  or  forms  as 
near  thereto  as  circumstances  admit,  may  be  used  in  all  matters  to  which 
such  forms  refer,  and  in  the  case  of  a  Britbh  possession  may  be  so  used, 
mutatis  mutandis,  and  when  used  shall  be  deemed  to  be  valid  and  sufficient 
inlaw. 

Revocation,  jrc,  of  order  in  council. 

21.  Her  Majesty  may,  by  order  in  council,  revoke  or  alter,  subject  to 
the  restrictions  of  this  act,  any  order  in  council  made  in  pursuance  of 
this  act,  and  all  the  provisions  of  this  act  with  respect  to  the  original 
order  shall  (so  far  as  applicable)  apply,  mutatis  mutandis,  to  any  such  new 
order. 

Application  of  act  in  Channel  Islands  and  Isle  of  Man. 

22.  This  act  (except  so  far  as  relates  to  the  execution  of  warrants  in 
the  Channel  Islands)  shall  extend  to  the  Channel  Islands  and  the  Isle  of 
Man  in  the  same  manner  as  if  they  were  part  of  the  United  Kingdom  ;  and 
the  royal  courts  of  the  Channel  Islands  ai-e  hereby  respectively  authorized 
and  required  to  register  this  act. 

Saving  for  Indian  treaties. 

23.  Nothing  in  this  act  shall  affect  the  lawful  powers  of  Her  Majesty 
or  of  the  Govemoi^General  of  India  in  council  to  make  treaties  for  the 
ettradition  of  criminals  with  Indian  native  states,  or  with  other  Asiatic 
states  conterminous  with  British  India,  or  to  carry  into  execution  the 
provisions  of  any  such  treaties  made  either  before  or  after  the  passing  of 
this  act* 

Power  of  foreign  state  to  obtain  evidence  in  United  Kingdom. 

24.  The  testimony  of  any  witness  may  be  obtained  in  relation  to  any 
erimlnal  matter  pending  in  any  court  or  tribunal  in  a  foreign  state  in  like 
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manner  bb  it  may  be  obtained  in  relation  to  any  civil  matter  under  the 
act  of  the  session  of  the  nineteenth  and  twentieth  years  of  the  reign  of 
her  present  Majesty,  chapter  one  hundred  and  thirteen,  intituled  *'  An  act 
to  provide  for  taking  evidence  in  Her  Majesty's  dominions  in  relation  to 
civil  and  commercial  matters  pending  before  foreign  tribunals  ;  "  and  all 
the  provisions  of  that  act  shall  be  construed  as  if  the  term  '*  civil  matter  " 
included  a  criminal  matter,  and  the  term  *'  cause  "  included  a  proceeding 
against  a  criminal :  Provided  that  nothing  in  this  section  shall  apply  in 
the  case  of  any  criminal  matter  of  a  political  character. 

Foreign  state  includes  dependencies, 

25.  For  the  purposes  of  this  act  every  colony,  dependency,  and  con- 
stituent part  of  a  foreign  state  and  every  vessel  of  that  state,  shall  (except 
where  expressly  mentioned  as  distinct  in  this  act)  be  deemed  to  be  within 
the  jurisdiction  of  and  to  be  paii;  of  such  foreign  state. 

DEFINITION  OF  TERMS. 

♦*  Brkish  pOitsession.** 

26.  In  this  act,  unless  the  context  otherwise  requires  — 

The  term  '*  British  possession  '*  means  any  colony,  plantation,  island, 
territory,  or  settlement  within  Her  Majesty's  dominions,  and  not  within 
the  United  Kingdom,  the  Channel  Islands,  and  Isle  of  Man;  and  all  colo- 
nies, plantations,  islands,  territories,  and  settlements  under  one  legislature, 
as  hereinafter  defined,  are  deemed  to  be  one  British  poseesaion. 

'*  Legislature,^* 

The  term  **  legislature  "  means  any  person  or  persons  who  can  exercise 
legislative  authority  in  a  British  possession ;  and  where  there  are  local 
legislatures  as  well  as  a  central  legislaturOi  means  the  central  legislature 
only. 

^^  Govemar,^^ 

The  term  *'  governor  "  means  any  person  or  persons  administering  the 
government  of  a.  British  possession,  and  includes  the  governor  ol  any 
part  of  India. 

"  Extradition  crime,** 

The  term  *'  extradition  crime  "  means  a  crime  which,  if  committed  in 
England  or  within  English  jurisdiction,  would  be  one  of  the  crimes  de- 
scribed in  the  first  schedule  to  this  act. 

'*  Conviction," 

The  terms  **  conviction  "  and  **  convicted  "  do  not  include  or  refer  to  a 
conviction  which  under  foreign  law  is  a  conviction  for  contumacy,  but 
the  term  '*  accused  person  "  includes  a  person  so  convicted  for  contumacy. 
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"  Fugitive  crtmtfMi/.*'  —  **  Fugitive  criminal  of  a  foreign  state." 

The  term  '*  fugitive  criminal "  means  any  person  accused  or  convicted 
of  an  extradition  crime  committed  within  the  jurisdiction  of  any  foreign 
state  who  is  in  or  suspected  of  being  in  some  part  of  Her  Majesty's  do- 
minions ;  and  the  term  **  fugitive  criminal  of  a  foreign  state  "  means  a 
fugitive  criminal  accused  or  convicted  of  an  extradition  crime  committed 
within  the  jurisdiction  of  that  state. 

*' Secretai-y  of  State," 

The  term  *'  Secretary  of  State  "  means  one  of  Her  Majecty's  Principal 
Secretaries  of  State. 

' '  Police  magistrate .  * ' 

The  term  **  police  magistrate  "  means  a  chief  magistrate  of  the  metro- 
politan police  courts  or  one  of  the  other  magistrates  of  the  metropolitan 
police  court  in  Bow  street. 

*  *  Justice  of  the  peace." 

The  term  '*  justice  of  the  peace  "  includes,  in  Scotland,  any  sheriff, 
sheriff  substitute,  or  magistrate. 

"  Warrant." 

The  term  ''  warrant,"  in  the  case  of  any  foreign  state,  includes  any 
judicial  document  authorizing  the  arrest  of  a  person  accused  or  convicted 
of  crime. 

REPEAL  OF  ACTS. 

Repeal  of  acts  in  third  schedule. 

27.  The  acts  specified  in  the  third  schedule  to  this  act  are  hereby  re- 
pealed as  to  the  whole  of  Her  Majesty's  dominions ;  and  this  act  (with 
the  exception  of  anything  contained  in  it  which  is  inconsistent  with  the 
treaties  referred  to  in  the  acts  so  repealed)  shall  apply  (as  regards  crimes 
committed  either  before  or  after  the  passing  of  this  act),  in  the  case  of  the 
foreign  states  with  which  those  treaties  are  made,  in  the  same  manner  as 
if  an  order  in  council  referring  to  such  treaties  had  been  made  in  pur- 
suance of  this  act,  end  as  if  such  order  had  directed  that  every  law  and 
ordinance  which  is  in  force  in  any  British  possession  with  respect  to  such 
treaties  should  have  effect  as  part  of  this  act. 

Provided  that  if  any  proceedings  for  or  in  relation  to  the  surrender  of 
a  fugitive  criminal  have  been  commenced  under  the  said  acts  previously 
to  the  repeal  thereof,  such  proceedings  may  be  completed,  and  the  fugitive 
surrendered  in  the  same  manner  as  if  this  act  had  not  passed. 
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SCHEDULES. 

FIRST    SCHEDULE. 

List  of  crimes. 

The  following  list  of  crimes  is  to  be  constraed  according  to  the  law 
existing  in  England  or  in  a  British  possession  (as  the  case  may  be),  of 
the  date  of  the  alleged  crime,  whether  by  common  law  or  by  statute  made 
before  or  after  the  passing  of  this  act. 

Murder,  and  attempt  and  conspiracy  to  murder. 

Manslaughter. 

Counterfeiting  and  altering  money,  and  uttering  counterfeit  or  altered 
money. 

Forgery,  counterfeiting,  and  altering,  and  uttering  what  is  forged  or 
counterfeited  or  altered. 

Embezzlement  and  larceny. 

Obtaining  money  or  goods  by  false  pretences. 

Crimes  by  bankrupts  against  bankruptcy  law. 

Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or  member, 
or  public  officer  of  any  company  made  criminal  by  any  act  for  the  time 
being  in  force. 

Rape. 

Abduction. 

Child-stealing. 

Burglary  and  house-breaking. 

Arson. 

Robbery  with  violence. 

Threats  by  letter  or  otherwise  with  intent  to  extort. 

Piracy  by  law  of  nations. 

Sinking  or  destroying  a  vessel  at  sea,  or  attempting  or  conspiring  to 
do  so. 

Assaults  on  board  a  ship  on  the  high  seas  with  intent  to  destroy  life  or 
to  do  grievous  bodily  harm. 

Revolt  or  conspiracy  to  revolt  by  two  or  more  persons  on  board  a  ship 
on  the  high  seas  against  the  authority  of  the  master. 

SECOND  SCHEDULE. 

Form  of  order  of  secretary  of  state  to  the  police  magistrate. 

To  the  chief  magistrate  of  the  metropolitan  police  courts  or  other  magis- 
trate of  the  metropolitan  police  court  in  Bow  street  [or  the  stipendiary 
magistrate  at  ]. 

Whereas  in  pursuance  of  an  arrangement  with  referred  to  in 

an  order  of  Her  Majesty  in  council  dated  the         day  of  ,  a  requisi- 

tion has  been  made  to  me,  ,  <Mie  of  Her  Majesty's  Principal  Secre- 
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taries  of  State,  by  ,  the  diplomatic  representative  of  ,  for  the 

surrender  of  ,  late  of         ,  accused  [or  convicted]  of  the  commission 

of  the  crime  of        ,  within  the  jurisdiction  of        : 

Now  I  hereby,  by  this  my  order  under  my  hand  and  seal,  signify  to 
you  that  such  requisition  has  been  made,  and  require  you  to  issue  your 
warrant  for  the  apprehension  of  such  fiigitive,  provided  that  the  condi- 
tions of  the  EztraditioB  Act,  1870,  relatii\^  to  the  issue  of  such  warrant, 
are  in  your  judgment  opmplied  with. 

Given  under  the  hand  and  seal  of  the  undersigned,  one  of  Uer  Majesty's 
Principal  Secretaries  of  Skate,  this        day  of        » 18    . 


Form  of  toarrant  of  apprehermon  hy  order  of  Secretary  of  State, 

Metropolitan  police  district  [or  county  or  borough  of]  ,  to  wit : 

To  all  and  each  of  the  constables  of  the  metropolitan  police  force  [or  of 
the  county  or  borough  of  ]: 

Whereas  the  Right  Honorable  ,  one  of  Her  Majesty's  Principal 

Secretaries  of  State,  by  order  under  his  hand  and  seal,  hath  signified  to 
me  that  requisition  hath  been  duly  made  to  him  for  the  surrender  of  , 
late  of  ,  accused  [or  convicted]  of  the  commission  of  the  crime  of  , 
within  the  jurisdiction  of  :  This  is  therefore  to  command  you  in  Her 

Majesty*8  name  forthwith  to  apprehend  the  said  ,  pursuant  to  the 

Extradition  Act,  1870,  wherever  he  may  be  found  in  the  United  Kingdom 
or  Isle  of  Man,  and  bring  him  before  me  or  some  other  [  ^  magistrate 
sitting  in  this  court],  to  show  cause  why  he  should  not  be  surrendered, 
in  pursuance  of  the  said  Extradition  Act,  for  which  th\a  shall  be  your 
warrant. 

Given  under  my  hand  and  seal,  at  [  ^  Bow  street,  one  of  the  police 
courts  of  the  metropolis],,  this        day  of        ,  18    . 

,  J.  P. 

Form  of  warrant  of  apprehension  without  order  of  secretary  of  state. 

Metropolitan  police  district  [or  county  or  borough  of  ],  to  wit : 

To  all  and  each  of  the  constables  of  the  metropolitaia  police  force,  [or  of 

the  county  or  borough  of  ] : 

Whereas  it  has  been  shown  to  the  undersigned,  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  metropolitan  police  district  [m*  the  said 
county  or  borough  of  ],  that  ,  late  of  ,  is  accused 

[or  convicted]  of  the  commission  of  the  criQie  of  ,  within  the  juris- 

diction of  This  is,  therefore,  to  command  you,  in  Her  Majesty's 

name,  to  forthwith  apprehend  the  said  ,  and  to  bring  him  be- 

fore me,  or  some  other  magistrate  sitting  at  this  court  [or  one  of  Her  Ma- 
jesty's justices  o£  the  peace  in  and  for  the  county  [or.  borough]  of  ], 

^  AUw  as  required. 
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to  be  further  dealt  with  according  to  law,  for  which  this  shall  be  your 
warrant. 

Given  under  my  hand  and  seal  at  Bow  streeb,  one  of  the  police  courts 
of  the  metropolis  [or  in  the  county  or  borough  aforesaid],  this 

day  of  ,  18    .  ,  J.  P. 

Form  of  warrant  for  bringing  prisoner  before  the  police  magistrate. 

County  [or  borough]  of  ,  to  wit : 

To  ,  constable  of  the  police  force  of  ,  and  to  all  other 

peace  officers  in  the  said  county  [or  borough]  of  ; 

Whereas  ,  late  of  ,  accused  [or  alleged  to  be  con- 

victed of]  the  commission  of  the  crime  of  ,  within  the  jurisdiction 

of  ,  has  been  apprehended,  and  brought  before  the  undersigned, 

one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county  [or 
borough]  of  ; 

And  whereas  by  the  Extradition  Act,  1870,  he  is  required  to  be  brought 
before  the  chief  magistrate  of  the  metropolitan  police  court,  or  one  of  the 
police  magistrates  of  the  metropolis  sitting  at  Bow  street,  within  the 
metropolitan  police  district  [or  the  stipendiary  magistrate  for  ]  : 

This  is  therefore  to  command  you,  the  said  constable,  in  Her  Majesty's 
name,  forthwith  to  take  and  convey  the  said  ,  to  the  metro- 

politan police  district  [or  the  said  ],  and  there  carry  him  before 

the  said  chief  magistrate  or  one  of  the  police  magistrates  of  the  metropolis 
sitting  at  Bow  sti*eet  within  the  said  district  [or  before  a  stipendiary 
magistrate  sitting  in  the  said  ],  to  show  cause  why  he  should  not 

be  surrendered,  in  pursuance  of  the  Extradition  Act,  1870,  and  otherwise 
to  be  dealt  with  in  accordance  with  law,  for  which  this  shall  be  your 
warrant. 

Given  under  my  hand  and  seal  at  ,  in  the  county  [or  borough] 

aforesaid,  this  day  of  ,  18    . 

,  J.  P. 

Form  o/tcarrant  of  committal. 

Metropolitan  police  district  \  To  ,  one  of  the  constables  of  the 

[or  the  county  or  borough  (      metropolitan  police  force  [or  of  the  police 
of  ],  to  wit:  C     force  of  the  county  or  borough  of  ], 

7      and  to  the  keeper  of  the 

Be  it  remembered  that  on  this  day  of  ,  in  the  year  of  our 

Jjord  ,  ,  late  of  ,  is  brought  before  me,  , 

the  chief  magistrate  of  the  metropolitan  police  courts  [or  one  of  the  police 
magistrates  of  the  metropolis],  sitting  at  the  police  court  in  Bow  street, 
within  the  metropolitan  police  district  [or  a  stipendiary  magistrate  for 
],  to  show  cause  why  he  should  not  be  suiTendered  in  pursuance 
of  the  Extradition  Act,  1870,  on  the  ground  of  his  being  accnR»»d  ^or  con- 
victed] of  the  commission  of  the  crime  of  within  the  jurisdiction  of 

,  and  forasmuch  as  no  sufficient  cause  has  been  shown  to  me  why  he 
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dioald  not  be  Burrsndered  in  pursuance  of  the  said  act :  This  is  therefore 
to  command  you,  the  said  constable,  in  Her  Majesty's  name,  forthwith  to 
convey  and  deliver  the  body  of  the  said  into  the  custody  of 

the  said  keeper  of  the  at  ,  and  yon,  the  said  keeper,  toreoeive 

the  said  into  your  custody,  and  him  tliere  safely  keep  until  he 

is  thence  delivered  pursuant  to  the  provisions  of  the  said  extradition  act, 
for  which  this  shall  be  your  warrant 

Given  under  my  hand  and  seal  at  Bow  street^  one  of  the  police  courts 
of  the  metropolis  [or  at  the  said  ],  this  day  of  ,  18    . 

,  J.  P. 

Form  of  warrant  of  secretary  of  state  for  surrender  of  fugitives. 

To  the  keeper  of  and  to 

Whereas  ,  late  of  ,  accused  [or  convicted]  of  the  com- 
mission of  the  crime  of  within  the  jurisdiction  of ,  was  deliv- 
ered into  the  custody  of  you,  ,  the  keeper  of  ,  by  war> 
rant  dated ,  pursuant  to  the  Extradition  Act,  1870  ; 

Now,  I  do  hereby,  in  pursuance  of  the  said  act,  order  you,  the  said 
keeper,  to  deliver  the  body  of  the  said  into  the  custody  of  the 

said  ,  and  I  command  you  the  said  ,  to  receive  the  said 

into  your  custody,  and  to  convey  him  within  the  jurisdiction  of  the 
the  said  ;  and  there  place  him  in  the  custody  of  any  person  or  per- 

sons appointed  by  the  said  to  receive  him,  for  which  this  shall  be 

your  warrant. 

Given  under  my  hand  and  seal  of  the  undersigped,  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  this  day  of 

THIRD  SCBBDULB. 


Year  and  chapter. 


6  and  7  Vict.  c.  76. 


e  and  7  Vict.  c.  76. 


8  and  9  Vict,  c  120. 


26  and  26  Vict  o.  70. 


29  and  80  Vict.  c.  121. 


Title. 


An  act  for  giving  effect  to  a  convention  between 
Her  Majesty  and  the  King  of  the  French  for  the 
apprehension  of  certain  offenders. 

An  act  for  giving  effect  to  a  treaty  between  Her 
Majesty  and  the  United  States  of  America  for 
the  apprehension  of  certain  offenders. 

An  act  for  facilitating  execution  of  the  treaties- 
with  France  and  the  United  States  of  America 
for  the  apprehension  of  certain  offenders. 

An  act  for  giving  effect  to  a  convention  between 
Her  Majesty  and  the  King  of  Denmark  for  the 
mutual  surrender  of  criminals. 

An  act  for  the  amendment  of  the  law  relating  to 
treaties  of  extradition » 
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1 481.  Aotof  1873: 

EXTRADITION  ACT   (1878). 

j  [36  and  87  Vict  c  M.] 

AH  ACT  to  amend  the  extradition  act,  1870. 

(5th  Angost,  1878.) 
Be  it  enacted  by  ttie  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  :  — 

Cofuiruction  of  act  and  short  title, 
[88  and  84  Vict  c.  52.] 

1.  This  act  shall  be  construed  as  one  with  the  Extradition  Act,  1870  (iti 
this  act  referred  to  as  the  principal  act^  and  the  principal  act  and  this  act' 
may  be  cited  together  as  the  Extradition  Acts,  1870  and  1873,  and  this  act 
may  be  cited  alone  as  the  Extradition  Act,  1873. 

Explanation  of  section  6  of  83  and  84  Vict,  e,  62. 

2.  Whereas  by  section  six  of  the  principal  act,  it  is  enacted  as  fol- 
lows :  — 

^*  Where  thb  act  applies  in  the  case  of  any  foreign  state,  every  fugitive 
criminal  of  that  state  who  is  in  or  suspected  of  being  in  any  part  of  Her 
Majesty's  dominions^  or  that  part  which  is  specified  in  the  order  applying 
this  act  (as  the  case  may  be),  shall  be  liable  to  be  apprehended  and  sur- 
rendered in  manner  provided  by  this  act,  whether  the  crime  in  respect  of 
which  the  surrender  is  sought  was  committed  before  or  after  the  date  of  the 
order,  and  whether  there  is  or  is  not  any  concurrent  jurisdiction  in  any 
court  of  Her  Majesty's  dominions  over  that  crime." 

And  whereas  doubts  have  arisen  as  to  the  application  of  the  said 
section  to  crimes  committed  before  the  passing  of  the  principal  act,  and 
it  ifl  expedient  to  remove  such  doubts ;  it  is  therefore  hereby  declared 
that— 

A  crime  committed  before  the  date  of  the  order  inchides  in  the  said  sec- 
tion a  crime  committed  before  the  passing  of  the  principal  act,  and  the 
principal  act  and  this  act  shall  be  construed  accoidingly. 

Liability  of  accessories  to  he  surrendered, 

8.  Whereas  a  person  who  is  accessory  before  or  after  the  fact,  or  coun- 
sels, procures,  commands,  aids,  or  abets  the  commission  of  any  indictable 
offence,  is  by  English  law  liable  to  be  tried  and  punished  as  if  he  were 
the  principal  offender,  but  doubts  have  arisen  whether  such  person  as 
well  as  the  principal  offender  can  be  surrendered  under  the  principal  acty 
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and  it  is  expedient  to  remoye  such  doubts ;  it  is  therefore  hereby  declared 
that  — 

Eveiy  person  who  is  accused  or  conyicted  of  having  counselled,  procured, 
commanded,  aided,  or  abetted  the  commission  of  any  extradition  crime,  or 
of  being  accessory  before  or  after  the  fact  to  any  extradition  crime,  shall 
be  deemed  for  the  purposes  of  the  principal  act  and  this  act  to  be  accused 
or  conyicted  of  having  committed  such  crime,  and  shall  be  liable  to  be 
apprehended  and  surrendered  accordingly. 

Explanation  of  gection  14  ofSZ  and  84  Vict,  c,  62,  as  to  statemenU  on  oath, 

including  affirmcUiona. 

4.  Be  it  declared,  that  the  provisions  of  the  principal  act  relating  to  dep- 
ositions and  statements  on  oath  taken  in  a  foreign  state,  and  copies  of  such 
original  depositions  and  statements,  do  and  shall  extend  to  affirmations 
taken  in  a  foreign  state,  and  copies  of  such  affirmations. 

Power  of  taking  evidence  in  United  Kingdom  for  foreign  criminal  matters, 

5.  A  Secretary  of  State  may,  by  order  under  his  hand  and  seal,  require 
a  police  magistrate  or  a  justice  of  the  peace  to  take  evidence  for  the  pur- 
poses of  any  criminal  matter  pending  in  any  court  or  tribunal  in  any  for- 
eign state  ;  and  the  police  magistrate  or  justice  of  the  peace,  upon  the 
receipt  of  such  order,  shall  take  the  evidence  of  every  witness  appearing 
before  him  for  the  pui*pose  in  like  manner  as  if  such  witness  appeared 
on  a  charge  against  some  defendant  for  an  indictable  offence,  and  shall 
certify  at  the  foot  of  the  deposition  so  taken  that  such  evidence  was  taken 
before  him,  and  shall  transmit  the  same  to  the  Secretaiy  of  State;  such 
evidence  may  be  taken  in  the  presence  or  absence  of  the  person  charged, 
if  any,  and  the  fact  of  such  presence  or  absence  shall  be  stated  in  such 
deposition. 

Any  person  may,  after  payment  or  tender  to  him  of  a  reasonable  sum 
for  his  costs  and  expenses  in  this  behalf,  be  compelled,  for  the  purposes  of 
this  section,  to  attend  and  give  evidence  and  answer  questions  and  pro- 
duce documents,  in  like  manner  and  subject  to  like  conditions  as  he  may 
in  the  case  of  a  charge  preferred  for  an  indictable  offence. 

Every  person  who  wilfully  gives  false  evidence  before  a  police  magis- 
trate or  ju:(tice  of  the  peace  under  this  section,  shall  be  guilty  of  perjury. 

Provided  that  nothing  in  this  section  shall  apply  in  the  case  of  any 
criminal  matter  of  a  political  character. 

Explanation  of  section  16  o/33  and  84  Vict,  c.  52. 

6.  The  junsdiction  conferred  by  section  sixteen  of  the  principal  act  on  a 
stipendiary  magistrate,  and  a  sheriff  or  sheriff  substitute,  shall  be  deemed 
to  be  iu  addition  to,  and  not  in  derogation  or  exclusion  of,  the  jurisdiction 
of  the  police  magistrate. 
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Explanation  of  diplomatic  representative  and  consul, 

7.  For  the  purposes  of  the  principal  act  and  this  act  a  diplomatic  repre- 
sentative of  a  foreign  state  shall  be  deemed  to  include  any  person  recog- 
nized by  the  Secretary  of  State  as  a  consul-general  of  that  state,  and  a 
consul  or  vice-consul  shall  be  deemed  to  include  any  person  recognized  by 
the  governor  of  a  British  possession  as  a  consular  officer  of  a  foreign  state. 

Addition  to  list  of  crimes  in  schedule. 

8.  The  principal  act  shall  be  construed  as  if  there  were  included  in  the 
first  schedule  to  that  act  the  list  of  crimes  contained  in  the  schedule  to  this 
act. 

BCHSDULB. 

List  of  crimes. 

The  following  list  of  crimes  is  to  be  construed  according  to  the  law  ex- 
isting in  £ugland  or  in  a  British  possession  (as  the  case  may  be)  at  the 
date  of  the  alleged  crime,  whether  by  common  law  or  by  statute  made 
before  or  after  the  passing  of  thb  act :  — 

Kidnapping  and  false  imprisonment. 

Perjury,  and  subornation  of  perjury,  whether  under  common  or  statute 
law. 

[24  and  25  Vict.  c.  96,  &c.] 

Any  indictable  offence  under  the  Larceny  Act,  1861,  or  any  act  amend- 
ing or  substituted  for  the  same,  which  is  not  included  in  the  first  schedule 
to  the  principal  act. 

Any  indictable  offence  under  the  act  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  ninety- 
seven,  **  To  consolidate  and  amend  the  statute  law  of  England  and  Ireland 
relating  to  malicious  injuries  to  property,''  or  any  act  amending  or  sub- 
stituted for  the  same,  which  is  not  included  in  the  first  schedule  to  the 
principal  act. 

Any  indictable  offence  under  the  act  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  ninety- 
eight,  **  To  consolidate  and  amend  the  statute  law  of  England  and  Ireland 
relating  to  indictable  offences  by  forgery,"  or  any  act  amending  or  substi- 
tuted for  the  same,  which  is  not  included  in  the  first  schedule  to  the  prin- 
cipal act. 

Any  indictable  offence  under  the  act  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  ninety- 
nine,  **  To  consolidate  and  amend  the  statute  law  of  the  United  Kingdom 
i^ainst  offences  relating  to  the  coin,"  or  any  act  amending  or  substituted 
for  the  same,  which  is  not  included  in  the  first  schedule  to  the  principal 
act 

Any  indictable  offence  under  the  act  of  the  session  of  the  twenty-fourth 
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and  twenty-fifth  years  of  the  xfiiga  of  Her  present  Maiestf,  chapter  one 
hundred,  *'  To  consolidate  and  amend  the  statute  law  of  £ngland  and  Ire- 
land relating  to  offences  against  the  person/'  or  any  act  amending  or  sub- 
stituted for  the  same,  which  is  not  included  in  the  first  schedule  to  the 
principal  act. 

Any  indictable  offence  under  the  laws  for  the  time  bein^^  in  force  in  re- 
lation to  bankruptcy,  which  is  not  included  in  the  first  schedule  to  the 
principal  act. 

§  482.  Britiali  D^pendeneiM.  —  A  separate  chapter  baa  been 
given  to  the  law  in  the  Dominion  of  Canada,  in  which,  because 
of  the  complete  and  independent  legislation  there  existing,  the 
operation  of  the  Imperial  acts  has  been  suspended  by  order  in 
council.  But  in  many,  indeed  in  most,  of  the  British  posses- 
sions the  provisions  of  the  Imperial  statutes,  so  far  as  they  re- 
late to  the  colonies,  are  in  full  force  and  constitute  the  only 
legislation  in  force  on  the  subject. 

In  "  The  Legal  Year-Book  of  Australasia/'  ^  for  1890,  there 
is  an  article  by  John  Williams,  Esq.,  Crown  Solicitor  of  New 
South  Wales,  touching  extradition  in  that  colony.  There  is 
no  local  statute  on  the  subject.  After  adverting  to  the  Im- 
perial acts  of  1870  and  1873,  Mr.  Williams  summarizes  the 
act  of  1870,  and  referring  to  its  provisions  respecting  colonial 
possessions,  says :  — 

^*  It  is  under  this  act  that  French  escapees  Ikom  the  French  set* 
tlement  of  New  Caledonia  are  dealt  with. 

^^  Upon  receipt  of  a  requisition  from  the  consul  of  France,  re- 
quiring the  extradition  of  a  person  supposed  to  be  in  this  colony, 
accompanied  by  proof  of  the  conviction  of  the  person  to  be  dealt 
with  of  an  extradition  crime,  and  upon  production  of  an  affidavit 
stating  that  it  is  believed  he  is  at  large  in  the  colcMay,  the  gov- 
ernor, acting  according  to  the  powers  given  to  a  police  magistrate 

1  I  desire  to  express  my  acknowledgment  to  Mr.  G.  W.  Griffin,  United  States 
Cpnsul  at  Sydney,  N.  S.  W.,  for  a  copy  of  this  work.  On  May  18,  1890,  Mr. 
Qriffiu  wrote  me  as  follows  :  "  I  have  to-day  seea  Mr.  Williams,  the  crown  solici- 
tor, who  informs  me  that  the  law  in  these  colonies  is  the  same  as  in  Great  Britain. 
There  is  this  difference,  however  ;  in  England  a  stipendiary  magistrate  signs  the 
docnments,  while  in  these  colonies  the  papers  are  signed  hy  the  governors.  Mr. 
Williams  has  drafted  a  bill  to  legalize  the  signature  of  the  police  magistrates  (who 
are  the  officers  here  with  similar  powers  to  the  stipendiary  magistrates  in  Great 
Britain),  and  it  is  possible  the  legislature  will  pass  the  U1L-' 
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in  Englandy  issaes  his  warrant  for  t 
Upon  the  arrest  being  made  tlie 
governor,  who  takes  evidence  upoi 
the  accused  of  a  crime  for  which  hi 
sentence  not  having  expired,  and  i 
commits  the  prisoner  to  Darlinghurc 
ing  him  that  he  will  be  detained  the 
term  he  may  qaestion  the  claim  to 
pl3'ing  for  a  writ  of  habeas  corpus^  i 
he  will  after  that  time  be  retomed  t 

^^  The  prisoner  is  therefore  coma 
gaol  of  Darlinghurst  until  an  opport 
New  Caledonia.  If  this  is  not  done 
mittal  he  is  entitled,  upon  giving 
application  to  a  Judge,  unless  sul 
contrary. 

^^  The  extradition  warrant  autho 
oner  is  issued  under  the  hand  and  s 

In  respect  to  the  apprehensioi 
one  part  to  another  of  the  Britist 
fers  to  the  Imperial  act  entitled  ^ 
1881,"  which  was  published  in  f 
New  South  Wales  Government 
No.  247. 

In  Tasmania  there  is  one  1 
Extradition  Act,  Tasmania,  187 
convenient  administration  of  th( 
1878.  By  this  act  it  is  provided 
acts  authorized  or  required  to  be 
or  any  justice  of  the  peace  in  reli 
tive  criminals  in  the  United  Kin 
and  1873,  are  vested  in  and  ma 
and  done  by  the  police  magistral 
oeston,  respectively,  in  relation 
criminals  under  those  acts.  By 
was  provided  that  it  should  not  c 
Majetsty  should  by  order  in  coum 
effect  within  Tasmania  as  if  it  w( 
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of  1870,  but  that  it  should  thereafter  come  into  operation  as 
soon  as  such  order  in  council  should  have  been  publicly  made 
known  in  the  colony.  An  order  in  council,  bringing  the  act 
into  operation,  was  published  in  the *^ Gazette"  in  Tasmania, 
July  2, 1878,  p.  904.^ 

12.  Hawaii. 

§  483.  Hawaiian  statate.  —  The  civil  code  of  Hawaii  of  1859 
contains  the  following  provisions :  — 

**  §  449.  The  respective  judges  and  magistrates  of  the  kingdom 
shall  have  authority,  upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  any  person  charged  with  the  com- 
mission of  a  crime  in  any  foreign  countr}*,  that  he  ma}^  be  brought 
before  such  judges,  or  other  magistrates  respectively,  to  the  end 
that  the  evidence  of  criminality  may  be  heard  and  considered  ;  and 
if  on  such  hearing,  the  evidence  be  deemed  sufficient  to  sustain  the 
charge,  it  shall  be  the  duty  of  the  examining  judge  or  magistrate 
to  certify  the  same  to  the  Minister  of  Foreign  Affairs,  that  he  may 
issue  a  warrant  for  the  surrender  of  such  fugitive.^ 

^^  §  451.  The  warrant  of  the  Minister  of  Foreign  Affairs,  directing 
the  surrender  of  any  fugitive  from  justice,  shall  be  binding  upon  all 
officers  of  His  Majesty's  government,  in  anj'wise  having  the  custody 
of  such  fugitive. 

^*  §  452.  Every  fugitive  fh>m  justice  maj*  be  retained  in  prison 
after  his  surrender  until  a  suitable  opportunity  occurs  for  his  re- 
moval at  the  expense  to  the  officer  to  whom  he  is  surrendered.'' 

§  484.  General  Roles.  —  The  only  conventional  obligation 
Hawaii  has  in  respect  to  extradition  is  found  in  article  14  of 
the  treaty  with  the  United  States  of  1849.  But,  under  the 
extensive  provisions  of  law  above  quoted,  extradition  is  not 
dependent  upon  treaty,  and  may  be  granted  either  where  none 
exists,  or,  there  being  a  treaty,  for  crimes  which  it  does  not 
embrace.     It  was  so  decided  by  the  supreme  court  of  Hawaii 

^  I  am  indebted  to  Mr.  A.  6.  Webster,  United  States  consul  at  Hobart,  for  a 
eopy  of  the  Tasmania  act. 

*  This  section  cloeely  follows  the  language  of  the  treaty  between  the  United 
States  and  Hawaii  of  1849. 
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in  the  case  of  John  W.  McCarthy,  in  February,  1888.  Mc- 
Carthy was  clerk  of  the  supreme  court  of  the  State  of  Cali- 
fornia, in  which  capacity  he  embezzled  a  sum  of  public  money. 
He  subsequently  left  San  Francisco,  where  he  resided,  and 
went  to  Honolulu.  In  January,  1886,  after  his  departure,  he 
was  indicted  in  San  Francisco  for  embezzlement  of  public 
funds.  On  the  16th  of  the  same  month  Governor  Stoneman, 
of  California,  addressed  a  requisition,  attested  by  the  Secretary 
of  State  of  California,  under  the  great  seal  of  the  State,  to ''  His 
Royal  Highness  the  King  of  the  Hawaiian  Island,"  for  the  ap- 
prehension and  delivery  of  McCarthy  to  an  agent  named  in  the 
requisition,  for  the  offence  of  embezzlement  above  described. 
When  the  agent  arrived  in  Honolulu,  an  information  was  pre- 
pared by  the  attorney-general  of  Hawaii,  and  laid  before  the 
chief -justice  of  the  supreme  court,  setting  forth  the  facts  of 
McCarthy's  crime,  his  indictment,  the  issuance  of  a  warrant 
in  San  Francisco  for  his  apprehension,  his  flight  to  Hawaii, 
and  the  requisition  for  his  surrender,  and  praying  for  the  is- 
suance of  a  warrant  for  his  arrest,  in  order  that  he  might  be 
delivered  to  the  officer  sent  to  receive  him.  The  chief-justice 
caused  a  warrant  to  be  issued,  under  which  McCarthy  was  ar- 
rested and  brought  before  him  on  January  26.  The  attorney- 
general  appeared  for  the  extradition.  Counsel  also  appeared 
for  the  prisoner  and  put  in  several  pleas,  which  were  overruled. 
On  February  1,  the  case  came  before  the  chief-justice  for  ex- 
amination, and  the  following  evidence  was  introduced :  — 

1.  The  requisition  of  Governor  Stoneman. 

2.  Copy  of  tlie  indictment  against  McCarthy. 

8.  Copy  of  a  bench  warrant  issued  on  the  indictment  for  the 
arrest  of  McCartliy. 

4.  The  original  return  of  the  officer  charged  with  the  execu- 
tion of  the  warrant,  that  he  had  been  unable  to  find  McCarthy, 
and  that  he  believed  he  had  fled  to  Hawaii.  The  indictment, 
bench  warrant,  and  return  were  certified  by  the  clerk  of  the 
superior  court  of  San  Francisco,  under  the  seal  of  that  court, 
as  a  full  and  complete  exemplification  of  the  papers  and  pro- 
ceeding in  the  case  of  The  People  of  the  State  of  California 
V.  J.  W.  McCarthy.    The  genuineness  of  this  certificate  and 
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signature  was  attested  by  the  presiding  judge  of  the  eourt,  and 
this  in  turn  was  certified  to  and  authenticated  by  the  clerk. 
The  genuineness  of  the  seals  and  signatures  of  the  judge  and 
clerk  was  proved  to  the  chief-justice  by  competent  evidence. 
The  agent  of  the  State  of  California  identified  McCarthy  as  the 
person  charged  in  the  indictment.  Evidence  wa«  also  given 
of  the  statutes  of  California  as  to  the  constitution  and  jurisdic- 
tion of  the  superior  court,  the  functions  of  tlie  grand  jury,  the 
nature  of  an  indictment  found  by  it,  and  the  crime  of  embezzle- 
ment. On  February  4,  the  chief-justice  made  to  the  Minister 
of  Foreign  Affairs  the  following  certificate :  — 

^*  The  chief-jastice  now  finds  that  the  above-named  John  W.  Mc- 
Carthy is  charged  with  the  crime  of  embezzlement  committed  by 
him  as  a  public  officer  of  the*^State  of  California,  and  entrusted  with 
the  custody  of  public  funds  belonging  to  said  State  while  such 
oflScer; 

^  That  said  crime  constitutes  a  felony  by  the  laws  of  said  State 
of  California,  and  is  a  crime  within  the  meaning  of  section  449  of 
the  Civil  Code  of  the  Hawaiian  Islands ; 

^*  That  the  evidence  adduced  on  the  hearing  aforesaid  is  sufi^dent 
to  sustain  the  charge  made  against  the  said  John  W.  McCarthy,  and 
that  the  said  John  W.  McCarthy  is  a  fugitive  from  justice." 

On  receipt  of  this  certificate  the  Minister  of  Foreign  Affairs 
issued  his  warrant  for  the  arrest  and  surrender  of  the 
accused. 

The  accused,  having  been  arrested  on  the  minister's  warrant, 
applied  to  one  of  the  justices  of  the  supreme  court  at  cham- 
bers for  a  writ  of  habeas  eorpusj  which  was  granted.  At  the 
request  of  the  parties,  the  justice  discharged  the  writ  pro 
formaj  in  order  that  an  immediate  appeal  might  be  taken 
to  the  full  court.  An  appeal  was  taken,  and  the  case  fully 
argued  by  counsel  for  the  prisoner  on  the  one  side  and  thiB 
attorney-general  on  the  other.  The  decision  of  the  court, 
delivered  by  Preston,  J.,  February  9,  1886,  covered  ihe  fol- 
lawing  points :  — 

1.  Although  the  offence  was  not  within  the  treaty  between 
the  United  States  and  Hawaii,  there  could  be  no  question  as 
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to  the  right  of  the  goyernmenty  under  the  law,  to  grant  the 
extradition. 

2.  The  Minister  of  Foreign  Affairs  having  exercised  the  dis- 
cretion of  the  government  on  the  subject,  the  court  on  habeas 
corpus  could  do  no  more  than  inquire  whether  he  had  a  legal 
basis  for  his  action. 

8.  It  was  unnecessary  to  decide  whether  the  governor  of 
California  could  make  a  requisition  (which  it  was  contended 
he  could  not),  since  tlie  minister  of  the  United  States  had 
presented  a  request.  (This  request  contained  no  promise  of 
reciprocity.) 

4.  Although  the  evidence  presented  would  not  be  sufficient 
to  commit  the  prisoner  for  trial  in  Hawaii,  if  the  offence  had 
there  been  committed,  the  production  of  an  indictment,  which 
afforded  a  reasonable  presumption  of  guilt,  was  sufficient. 

6.  The  original  bench-warrant  should  have  been  produced, 
but  the  copy,  being  duly  authenticated,  would  not  be  rejected. 

In  1883,  one  Eer  was  brought  from  Peru  to  the  United 
States  by  way  of  Honolulu.  He  was  brought  to  that  place  on 
the  U.  S.  S.  '^  Essex,"  and  was  transferred  to  a  mail  steamer 
for  San  Francisco.^ 

18.  Italy. 

§  485.  statement  of  Rules.  —  On  December  81,  1888,  Mr. 
Stallo,  United  States  minister  at  Rome,  made,  upon  the  prac- 
tice of  extradition  in  It^y,  the  following  report :  — 

let  That  the  Italian  Government  does  not,  as  a  general  rule,  extradite 
fagitives  from  justice  in  the  absence  of  a  conventionaFobligation,  although 
the  old  Piedmontese  Government  has  occasionally  extradited  foreigners 
who  had  taken  refuge  within  its  territory  as  a  matter  of  comity.  The 
Italian  Goyemment  does  not  surrender  its  own  citizens,  and  in  a  late  case 
(that  of  Salvatore  Paladini)  has  refused  to  surrender  an  Italian  subject, 
even  although  in  the  extradition  treaty  of  March  23,  1868,  between  Italy 
and  the  United  States,  there  is  no  article  expressly  excepting  the  citizens 
or  subjects  of  either  of  the  contracting  states  from  the  operation  of  the 
treaty. 

2d.  Before  the  formal  requisition  for  the  surrender  of  a  fugitive  from 
jqstice,  accompanied  with  the  evidence,  of  crime  relied  upon  to  obtain  ez- 

1  Mr.  Daggett  to  Dept.  of  State,  Jane  30, 1883 ;  M3S.  Desp.,  ZlttMii. 
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erty,  against  public  faith,  against  good  morals  or  the  peace  of  families,  or 
in  the  nature  of  a  fraudulent  bankruptcy ; 

2d.  That  no  extradition  has  taken  place  of  the  party  guilty  of  the  crime 
t6  the  government  of  the  country  in  which  tlie  crime  was  committed,  or 
to  that  whereof  he  is  a  citizen. 

The  Government  may  expel  the  foreigner  from  the  kingdom,  in  the 
cases  provided  by  law,  without  trial  or  after  ti*ial  and  punishment. 

Art.  8.  Excepting  in  the  cases  provided  for  by  the  second  paragraph 
of  art.  6,  persons  charged  with  crime  are  not  tried,  — 

1st  If  according  to  the  law  either  of  Italy  or  of  the  country  where 
the  crime  was  committed,  the  penal  action  is  barred  by  the  statute  of 
limitations ; 

2d.  If  the  crime,  according  to  the  first  paragraph  of  art  0,  is  not  such 
as  to  justity  extradition  ; 

3d.  If  the  person  charged  with  the  crime  has  been  tried  and  acquitted 
in  the  foreign  country  ;  or,  having  been  tried  and  found  guilty,  has  suf- 
fered the  punishment  inflicted  upon  him;  or  if  the  sentence  pronounced 

against  him  is  barred  by  the  statute  of  limitations. 

•  •••••••• 

Art.  0.  The  extradition  of  an  Italian  citizen  to  a  foreign  government 
is  forbidden. 

The  extradition  of  a  foreigner  is  never  allowed  for  political  or  similar 
crimes. 

The  extradition  of  a  foreigner  cannot  be  offered  or  conceded  except  by 
order  of  the  King's  government,  and  after  previous  judgment  of  the  judi- 
cial authonty  to  whose  jurisdiction  the  foreigner  is  subject. 

^Nevertheless,  whenever  a  demand  of  extradition  is  made,  the  competent 
authority  may  order  the  provisional  arrest  of  a  foreigner. 

14.  Japan. 

§  487.  Oeneral  Statement.  —  Japan  has  only  one  extradition 
treaty,  tliat  with  the  United  States  of  April  29, 1886.  With 
the  exception  of  the  latter  country,  the  treaty  powers  gener- 
ally claim  and  exercise  the  right  of  recovering  their  criminal 
subjects,  who  have  fled  to  Japan,  under  the  conventional  guar^ 
antecs  of  extraterritorial  jurisdiction.  While  refusing  to  admit 
this  construction  of  the  treaties,  the  Japanese  government  holds 
that  the  extradition  of  criminals  is  a  matter  absolutely  within 
its  discretion.  It  will  Surrender  criminals  in  the  absence  of  a 
treaty.  A  promise  of  reciprocity  is  generally  required,  but  it 
is  not  essential  to  the  exercise  by  the  government  of  its  dis- 
cretionary power  of  surrender.    Thus  in  1886  Japan  sturen- 
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dered  one  Calvin  Pratt  to  the  State  of  California  without  any 
promise  of  reciprocity  on  the  part  of  the  United  States,  or  of 
that  State.  Subjects  of  the  Empire  are  surrendered  on  con- 
dition of  reciprocity.  The  only  law  of  Japan  on  the  subject 
of  extradition  is  given  below. 
§  488.  Japanese  Ordinance. 

Imperial  ordinance  No.  42. 

REGULATIONS  FOB   THE   EXTRADITION  OF   FUGITIVE  CRIMINALS^ 

Art.  1.  In  these  regulations  the  teim  ^  treaty  power  "  means  a  foreign 
power  with  which  Uie  Empire  of  Japan  has  or  may  hereafter  have  an  ex- 
tradition treaty. 

The  term  ''  extradition  crime  "  means  one  of  the  crimes  or  offences 
mentioned  iii  au  extradition  treaty  with  a  treaty  power.  The  term  '*  fugi- 
tive oriiuiual  "  means  any  penon  not  a  Japanese  subject  who  is  accused 
or  convicted  of  au  extradition  crime  committed  within  the  jurisdiction  of 
any  treaty  power,  who  has  taken  or  is  suspected  of  having  taken  or  beings 
about  to  take  refuge  within  the  jurisdiction  of  the  Empire  of  Japan. 

It  shall  also  include  Japanese  subjects  :  — 

1.  If  the  extradition  treaty  between  the  Empire  and  the  demanding 
treaty  power  provides  for  the  mutual  surrender  of  their  respective  subjects 
or  citizens. 

2.  If  the  extradition  treaty  makes  the  surrender  of  subjects  or  citisens 
discretionary,  and  the  demanding  treaty  power  shall  have  signified  its 
readiness  to  reciprocally  surrender  its  subjects  or  citizens  under  similar 
circumstancps . 

Art.  2.  Whenever  the  extradition  of  a  fugitive  criminal  is  requested 
by  a  treaty  power,  and  steps  are  to  be  taken  with  a  view  to  his  surrender, 
the  provisions  of  the  regulations  shall  be  complied  with. 

Art.  8.  A  fugitive  criminal  shall  not  be  surrendered  in  the  following 
cases  :  — 

1.  If  the  offence  in  respect  of  which  his  surrender  is  requested  is  of  a 
political  character. 

2.  If  he  satisfactorily  prove  that  the  requisition  for  his  surrender  has 
in  fact  been  made  with  a  view  to  try  or  punish  him  for  an  offence  of  a 
political  character. 

Art.  4.  A  fugitive  criminal  who  has  been  accused  of  some  offence 
within  Japanese  jurisdiction,  not  being  the  offence  for  which  his  surren- 
der is  requested,  or  who  is  undergoing  sentence  in  Japan,  shall  not  be 
surrendered  until  after  he  has  obtained  his  discharge  by  expiration  of  hb 
sentence  or  otherwise. 

Art.  5.  A  fiigitiye  criminal  shall  be  liable  to  be  apprehended  and  sur- 
rendered to  a  treaty  power  for  an  extradition  crime  committed  before  the 
conclusion  of  the  treaty  with  such  power. 
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«rty,  against  public  faith,  against  good  morals  or  the  peace  of  families^  or 
in  the  nature  of  a  fraudulent  bankruptcy ; 

2d.  That  no  extradition  has  taken  place  of  the  party  guilty  of  the  crime 
t6  the  government  of  the  country  in  which  the  crime  was  committed,  or 
to  that  whereof  he  is  a  citizen. 

The  Government  may  expel  the  foreigner  from  the  kingdom,  in  the 
cases  provided  by  law,  withont  trial  or  after  trial  and  punishment. 

Art.  8.  Excepting  in  the  cases  provided  for  by  the  second  paragraph 
of  art.  6,  persons  charged  with  crime  are  not  tried,  — 

1st  If  according  to  the  law  either  of  Italy  or  of  the  country  where 
the  crime  was  committed,  the  penal  action  is  barred  by  the  statute  of 
limitations ; 

2d.  If  the  crime,  according  to  the  first  paragraph  of  art.  0,  is  not  such 
as  to  justity  extradition  ; 

3d.  If  tha  person  charged  with  the  crime  has  been  tried  and  acquitted 
in  the  foreiTii  country  ;  or,  having  been  tried  and  found  guilty,  has  suf- 
fered the  punishment  inflicted  upon  him;  or  if  the  sentence  pronounced 

against  him  is  barred  by  the  statute  of  limitations. 

•  •••••••• 

Art.  0.  The  extradition  of  an  Italian  citixen  to  a  foreign  government 
is  forbidden. 

The  extradition  of  a  foreigner  ia  never  allowed  for  political  or  similar 
crimes. 

The  extradition  of  a  foreigner  cannot  be  offered  or  conceded  except  by 
order  of  the  King's  government,  and  after  previous  judgment  of  the  judi- 
cial authority  to  whose  jurisdiction  the  foreigner  is  subject. 

Nevertheless,  whenever  a  demand  of  extradition  is  made,  the  competent 
authority  may  order  the  provisional  arrest  of  a  foreigner. 

14.  Japan. 

^  487.  General  Statement.  —  Japan  has  only  one  extradition 
treaty,  tliat  with  the  United  States  of  April  29, 1886.  With 
the  exception  of  the  latter  country,  the  treaty  powers  gcnei^ 
ally  claim  and  exercise  the  right  of  recovering  their  criminal 
subjects,  who  have  fled  to  Japan,  under  the  conventional  guar^ 
antecs  of  extraterritorial  jurisdiction.  While  refusing  to  admit 
this  construction  of  the  treaties,  the  Japanese  government  holds 
that  the  extradition  of  criminals  is  a  matter  absolutely  within 
its  discretion.  It  will  Surrender  criminals  in  the  absence  of  a 
treaty.  A  promise  of  reciprocity  is  generally  required,  but  it 
is  not  essential  to  the  exercise  by  the  government  of  its  dis- 
cretionary power  of  surrender.    Thus  in  1886  Japan  stirran- 
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dered  one  Calvin  Pratt  to  the  State  of  California  without'  any 
promise  of  reciprocity  on  the  part  of  the  United  States,  or  of 
that  State.  Subjects  of  the  Empire  are  surrendered  on  con- 
dition of  reciprocity.  The  only  law  of  Japan  on  the  subject 
of  extradition  is  given  below. 
§  488.  Japanese  Ordinance. 

Imperial  ordinance  No.  42. 

RKOULAT10K8  FOB  THK   EXTBADITIOM  OF   FUGITIVE  CRIMINALS^ 

Art.  1.  In  these  regulationB  the  term  ^  treaty  power  "  means  a  foreign 
power  with  which  Uie  Empire  of  Japan  has  or  may  hereafter  have  an  ex- 
tradition treaty. 

The  term  '"  extradition  crime  **  means  one  of  the  crimes  or  offences 
mentioned  iu  au  extradition  treaty  with  a  treaty  power.  The  term  »*  fugi- 
tive oriwiual  "  means  any  penion  not  a  Japanese  subject  who  is  accused 
or  convicted  of  au  extradition  crime  committed  within  the  jurisdiction  of 
any  treaty  power,  who  has  taken  or  is  suspected  of  having  taken  or  being 
about  to  take  refuge  within  the  jurisdiction  of  the  Empire  of  Japan. 

It  shall  also  include  Japanese  subjects  :  — 

1.  If  the  extradition  treaty  between  the  Empire  and  the  demanding 
treaty  power  provides  for  the  mutual  surrender  of  their  respective  subjects 
or  citizens. 

2.  If  the  extradition  treaty  makes  the  surrender  of  subjects  or  citixens 
discretionary,  and  the  demanding  treaty  power  shall  have  signified  its 
readiness  to  reciprocally  surrender  its  subjects  or  citizens  under  similar 
cironmstancps. 

Art.  2.  Whenever  the  extradition  of  a  fugitive  criminal  is  requested 
by  a  treaty  power,  and  steps  are  to  be  taken  with  a  view  to  his  surrender, 
the  provisions  of  the  regulations  shall  be  complied  with. 

Art.  8.  A  fugitive  criminal  shall  not  be  surrendered  in  the  following 
cases  :  — 

1.  If  the  offence  in  respect  of  which  his  surrender  is  requested  is  of  a 
political  character. 

2.  If  he  satisfactorily  prove  that  the  requisition  for  his  surrender  has 
in  fact  been  made  with  a  view  to  try  or  punish  him  for  an  offence  of  a 
political  character. 

Art.  4.  A  fugitive  criminal  who  has  been  accused  of  some  offence 
within  Japanese  jurisdiction,  not  being  the  offence  for  which  his  surren- 
der is  requested,  or  who  is  undergoing  sentence  in  Japan,  shall  not  be 
surrendered  until  after  he  has  obtained  his  discharge  by  expiration  of  his 
sentence  or  otherwise. 

Art.  5.  A  fugitive  criminal  shall  be  liable  to  be  apprehended  and  sur- 
rendered to  a  treaty  power  for  an  extradition  crime  committed  before  the 
conclnsion  of  the  treaty  with  such  power. 
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Art.  C.  a  fugitive  criminal  shall  also  be  liable  to  be  apprehended  and 
surrendered  for  an  extradition  crime  although  the  Japanese  courts  may 
have  concurrent  jurisdiction  over  such  crime,  if,  in  the  opinion  of  the  min- 
ister of  justice,  the  ends  of  justice  will  be  subserved  by  such  surrender. 

Art.  7.  All  warrants  of  arrest  issued  under  these  regulations  shall  be 
enforceable  in  all  parts  of  the  Empire. 

Art.  8.  If  a  fugitive  criminal  is  claimed  by  two  or  more  treaty  pow- 
ers, on  account  of  crimes  committed  within  their  jurisdiction,  the  sur- 
render shall  be  made  according  to  priority  of  demand,  unless  an  agree- 
ment to  the  contrary  be  made  between  the  treaty  powers  making  the 
requisition. 

Art.  9.  The  minister  of  justice  may,  upon  the  request  of  the  minister 
for  foreign  affairs,  order  one  or  more  head  public  procurators  (joseki  kenji) 
to  issue  a  warrant  for  the  provisional  arrest  of  a  fugitive  criminal  accord- 
ing to  Form  I.  to  these  regulations  annexed. 

Such  request  should  only  be  made  by  the  minister  for  foreign  affairs 
after  he  has  received  information  in  writing  or  by  telegraph  from  a  treaty 
power  through  the  proper  channel  that  a  warrant  has  been  issued  for  the 
arrest  of  the  criminal,  and  an  assurance  that  his  surrender  will  be  re- 
quested in  due  form. 

Art.  10.  When  any  person  has  been  apprehended  under  a  warrant  of 
provisional  arrest  he  shall  be  discharged  from  custody  unless  a  requisition 
for  surrender  shall  be  made  within  a  reasonable  time,  not  exceeding  two 
months.  Such  discharge  shall  not,  however,  prevent  the  subsequent  ar- 
rest and  sunender  of  any  person  so  apprehended. 

When  a  requisition  for  surrender  of  a  person  held  under  a  warrant  of 
provisional  arrest  has  been  made,  a  warrant  of  arrest  in  accordance  with 
Form  II.,  annexed,  shall  be  issued,  and  the  warrant  of  provisional  arrest 
shall  be  returned. 

Art.  11.  Subject  to  the  exception  in  Article  9  provided  for,  no  person 
shall  be  arrested  with  a  view  to  extradition  until  a  requisition  shall  have 
been  made  through  the  channel  named  in  the  treaty  under  ^'hich  extradi- 
tion  is  claimed,  in  manner  following  :  — 

1.  In  the  case  of  a  person  accused,  the  requisition  shall  be  accompanied  : 
(a)  By  an  authenticated  copy  of  the  warrant  of  arrest  purporting  to 

have  been  i.ssued  by  a  duly  authorized  official  of  the  country  in  which 
the  acts  charged  against  the  accused  are  alleged  to  have  been  com- 
mitted ;  and 

(6)  By  authenticated  copies  of  the  depositions  or  statements  on  which 
such  warrant  of  arrest  was  issued. 

2.  In  the  case  of  a  person  convicted,  the  requisition  shall  be  accom- 
panied by  a  copy  of  the  sentence  of  the  court  in  which  he  was  convicted, 
authenticated  under  its  seal. 

Art.  12.  Upon  receipt  of  a  requisition  for  surrender,  the  minister  for 
foreign  affairs  shall,  if  the  case  is  one  falling  under  an  extradition  treaty, 
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t^nsmit  the  requisitioo,  wifih  its  accompaoying  documents,  to  the  minister 
of  justice. 

The  minister  of  justice  shall,  upon  their  receipt,  and  if  he  considers 
there  be  due  cause,  order  the  head  public  procurator  of  any  place  where 
the  fugitive  criminal  is  believed  to  be,  or  is  expected  to  come,  to  issue  a 
warrant  for  his  arrest. 

Art.  13.  A  head  public  procurator,  upon  receipt  of  the  order  from 
the  minister  of  justice,  in  Ai-ticle  12  mentioned,  shall  issue  a  warraut  of 
arrest.  Such  warrant  shall  be  according  to  Form  II.  to  these  regulations 
annexed. 

Art.  14.  When  the  person  claimed  shall  have  been  apprehended, 
whether  proviaionally  or  otherwise,  he  shall  be  brought  before  the  head 
public  procurator  who  issued  the  warrant,  or  the  head  public  procurator 
within  whose  district  he  has  been  apprehended. 

Such  pi-ocurator  shall  immediately  inform  the  minister  of  justice  of 
such  arrest. 

The  minister  of  justice  shall  cause  to  be  forwarded  to  him  so  soon  as 
may  be  practicable,  unless  the  discharge  of  the  person  arrested  shall  have 
been  ordered,  a  copy  of  the  requisition  for  surrender  and  the  documents 
accompanying  the  original  requisition. 

Art.  15.  In  the  case  of  a  person  accused,  the  head  public  procurator 
before  whom  he  is  brought  shall  take  evidence  with  respect  to  the  ideutity 
of  the  accused  and  the  genuineness  and  authenticity  of  the  documeuU 
accompanying  the  requisition  for  surrender ;  and  he  may,  if  he  deems 
such  documents  insufficient,  take  additional  evidence  as  to  the  criminality 
of  the  accused.  In  case  of  a  person  convicted,  the  head  public  procurator 
shall  limit  himself  to  obtaining  evidence  of  identity  and  proof  of  sentence 
having  been  passed  by  a  competent  court  of  the  treaty  power  claiming  his 
extradition. 

Art.  16.  When  the  head  public  procurator  has  completed  his  inquiry 
he  shall  forward  a  copy  of  the  same  to  the  minister  of  justice  together 
with  his  opinion  as  to  the  course  that  should  be  pursued.  He  shall  also 
at  the  same  time  return  the  copy  of  the  requisition  for  surrender,  and  the 
documents  accompanying  it.  The  minister  of  justice  shall,  upon  receipt 
of  such  report  from  the  head  public  procurator,  either  issue  a  warrant  of 
surrender,  according  to  Form  III.  to  these  regulations  annexed,  or  order 
that  the  person  arrested  be  discharged.^ 

Art.  17.  No  fugitive  criminal  shall  be  detained  for  more  than  two 
months  after  he  shall  have  been  arrested  in  accordance  with  a  warrant 
of  arrest. 

Art.  18.  The  minister  of  justice  shall  issue  a  warrant  of  surrender  only 
in  the  following  cases  :*• 

^  The  report  of  the  public  procurator  is  not  coitclusively  binding  upon  the 
minister  of  justice,  who  may  disregard  it  and  order  the  extradition  or  the  dift* 
chaxge  of  the  prisoner  la  exposition  to  the  report. 
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1.  In  the  case  of  a  pe]*8on  accused  of  an  extradition  crime,  proTided 
the  evidence  of  criminality  appears  to  him  sufficient,  according  to  the  ]aw 
of  Japan,  to  justify  his  committal  for  trial  if  the  crime  or  offence  of  which 
he  is  accused  had  been  committed  in  Japan. 

2.  lu  the  case  of  a  person  convicted,  if  he  is  satisfied  that  the  person 
has  been  convicted  by  a  competent  court. 

Art.  19.  Persons  convicted  by  judgment  in  default  {in  contumaciam) 
shall,  for  the  purpose  of  these  regulations,  and  unless  it  be  otherwise 
stipulated  by  the  treaty  with  the  treaty  power  demanding  the  extradition, 
be  considered  as  persons  accused,  and  not  as  persons  convicted. 

Art.  20.  When  any  person  arrested  has  been  discharged,  or  when  a 
warrant  for  his  surrender  has  been  issued,  the  minister  of  justice  shall 
return  to  the  Minister  for  Foreign  Affairs  the  requisition  for  surrender  and 
its  accompanying  documents  along  with  a  short  statement  of  the  course 
taken  and  the  reasons  therefor. 

Art.  21.  No  person  shall  be  detained  after  the  issue  of  a  warrant 
of  surrender  for  mora  than  one  month.  If  he  be  not  conveyed  out  of  the 
Japanese  Empire  within  that  time,  he  shall  be  discharged  from  custody, 
unless  good  cause  be  shown  to  the  contrary.^ 

Art  22.  All  articles  seized  which  were  in  the  possession  of  the  person 
to  be  surrendered  at  the  time  of  his  apprehension  shall,  unless  for  good 
reason  to  the  contrary,  be  given  up  to  the  person  or  persons  who  receive 
him  when  the  extradition  takes  place. 

Art.  23.  The  Minister  of  Justice  may,  npon  request  of  the  Minister 
for  Foreign  Affairs,  authorize  the  passage  through  the  territory  or  the  ter- 
ritorial waters  of  Japan  of  any  person  who  has  been  surrendered  by  one 
foreign  power  to  another. 

Such  request  should  only  be  made  by  the  Minister  for  Foreign  Affairs, 
after  receiving  an  application  through  the  proper  channel  from  the  gov- 
ernment to  which  the  surrendered  person  is  being  conveyed,  accompanied 
by  a  duly  authenticated  copy  of  the  warrant  of  surrender,  and  in  the  ab- 
sence of  treaty  stipulations  on  the  subject  between  the  Empire  of  Japan 
and  the  government  making  the  application,  an  assurance  that,  nnder 
similar  circumstances,  said  government  would  reciprocally  authorize  the 
conveyance  through  its  territory  or  territorial  waters  of  persons  surren- 
dered by  third  powers  to  the  Empire  of  Japan.^ 

FORM  I. 

Warrant  op  Provisional  Arrrst. 

Name,  Age,  Nationality,  and  Residence  of  the  person  to  be  arrested. 
By  order  of  the  Minister  of  Justice,  this  warrant  is  issued  pursuant  to 

^  The  fugitive  is  surrendered  to  the  agent  of  the  foreign  government  at  the 
frontier,  that  is,  on  ship-board. 

'''  During  the  transit  the  criminal  is  in  the  custody  of  Japanese  officials. 
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the  Extradition  Regulations,  and  the  above  mentioned  ,  a  fagitive 

criminal  of  .,  who  has  been  <  convicted  of  [  *^®  commission  of 

in  ,  is  hereby  ordered  to  be  arrested  to  be  further  dealt  with  accord- 

ing to  law. 


Seal  of 
Public  Pro- 
curator's 
Office. 


Seal  and  Signature  of  the  Head  Public  Procurator. 
Seal  and  Signature  of  the  Court  Clerk. 
The  day  of  the  month  of  the  year  of 

Meiji. 


Signature  of  the  person  ari'ested ; 
if  unable  to  obtain  it,  the  reason  to 
be  stated. 

Date  and  hour  of  the  execution 
of  the  warrant 

Place  of  the  execution  of  the 
warrant. 

Manner  of  the  execution  of  the 
warrant. 

If  a  house  is  searched,  the  fact 
to  be  stated. 

1 

ft 

Executed  as  above  stated. 

Seal  and  Signature  of  the  Policeman  or  Gendarme. 
The        day  of  the        month  of  the        year  of  Meiji. 


FORM  II. 

Warrant  of  Arrest. 

Name,  Age,  Nationality,  and  Residence  of  the  person  to  be  arrested. 
By  order  of  the  Minister  of  Justice,  this  warrant  is  issued  pursuant  to 
the  Extradition  Regulations,  and  the  above  mentioned  ,  a  fugitive 

criminal  of  ,  who  has  been  -j  ^jqu^^,^  q£  f  the  commission  of 

in        ,  is  hereby  ordered  to  be  arrested  to  be  further  dealt  with  according 
to  law. 


Seal  of 
Public  Pro- 
curator's 
Office. 


Seal  and  Signature  of  the  Head  Public  Procurator. 
Seal  and  Signature  of  the  Court  Clerk. 
The  day  of  the  month  of  the  year  of 

Meiji 
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Signature  of  the  person  arrested; 
if  unable  to  obtain  it,  the  reason  to 
be  stated. 

Date  and  hour  of  the  execution 
of  the  warrant. 

Place  of  the  execution  of  the 
wan*ant. 

Manner  of  the  execution  of  the 
warrant. 

If  a  house  is  searched,  the  fact 
to  be  stated. 

Executed  as  above  stated. 

Seal  and  Signature  of  the  Policeman  and  Gendarme. 
The        day  of  the        month  of  the        year  of  Meiji. 


FORM  III. 
Warrant  of  Surrender. 

Kame,  Age,  Nationality,  and  Residence  of  the  person  to  be  sarreD* 
dered. 

The  warrant  is  issued  pursuant  to  the  Extradition  Regulations,  and 
the  above  mentioned  ,  who  was  ari'ested  on  the         day  of  the 

month  of  the        year  of  Meiji,  as  a  fugitive  criminal  <  convicted  l  ^^  ^® 

provisional  arrest  \  ^^^ 
the  day  of  the  month  of  the  year  of  Meiji,  is  hereby  ordered  to 
be  surrendered  to  ,  the  person  or  persons  duly  appointed  to  receive 

him  ;  and  the  said  <  ^  >  hereby  commanded  to  receive  the  sard 

^^  J  their  [  ^^^^*^7t  ^^^  ^  convey  him  within  the  jurisdiction  of 

the  ,  and  there  place  him  in  the  custody  of  any  person  or  persons 

duly  authorized  to  receive  him. 


Seal  of 

Department 

of 

Justice. 


Seal  and  Signattore  of  the  Minister  ot 

Justice. 
The         day  of  the         month  of  the 
year  of  Meiji. 
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,Date  and  hour  of  the  execution 
of  the  warrant. 

• 

Place  where  executed. 

Signature  of  the  person  or  per- 
sons to  whom  the  person  surren- 
dered  has  been  delivered. 

Executed  as  above  stated. 

Seal  and  Signature  of  the  Superintendent  of  the  prison  where  the  person 

to  be  surrendered  has  been  detained. 
The        day  of  the        month  of  the        year  of  Meiji. 

15.  I/axemhurg} 

§  489.  Fundamental  ConditionB.  —  By  article  III.  of  the 
constitution  of  Luxemburg  of  1868,  it  is  provided  that  for- 
eigners shall  enjoy  all  the  protection  accorded  to  persons  and 
property,  save  in  the  exceptions  established  by  law.  Among 
these  exceptions  is  extradition,  to  which  foreigners,  but  not 
subjects  of  the  Grand  Duke,  are  liable.  The  subject  of  extra- 
dition is  regulated  in  the  Grand  Duchy  by  a  general  law  of 
March  13,  1870,  and  by  the  treaties.  While  the  executive  . 
possesses,  under  article  87  of  the  constitution,  the  power  to 
make  treaties,  the  law  of  1870  defines  the  limits  within  which 
that  power  should  be  exercised  in  respect  to  fugitives  from 
justice.  In  practice,  however,  those  limits  are  not  strictly 
observed,  most  of  the  treaties  containing  departures  from  the 
law.  In  such  case  the  treaty,  after  its  conclusion,  is  submitted 
to  the  chamber  of  deputies  for  approval.  All  the  extradition 
treaties  of  Luxemburg  have  been  so  submitted,  except  those 
with  Prance  and  Belgium.  If  the  treaty  be  not  promulgated 
within  six  months  after  the  date  of  its  approval  by  the  cham- 
ber, it  must  be  resubmitted,  owing  to  the  provisions  of  article 

1  See  Lee  Strangers  dans  le  Lnxembonrg :  Jltade  th^oriqne  et  pratique  0ur 
Textradition.  Par  Auguste  Ulveling,  PoctDur.en  Droit  Paiis,  Arthur  Bouaaefbii, 
1890.  Pp.  807.  The  writer  desires  to  say  that,  in  preparing  his  statement  of 
the  law  in  Lnxemburg,  he  has  relied  almost  exdnsively  upon  this  most  excellent 
and  well-eonsidered  work. 
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84  of  the  constitution,  which  requires  laws  to  be  sanctioned 
and  promulgated  within  six  months  after  their  adoption  by 
the  chamber.  This  course  was  pursued  with  respect  to  the 
treaty  with  the  United  States,  which  was  first  approved  by 
the  chamber  on  March  14,  1883,  and,  failing  to  be  ratified 
within  six  months,  was  a  second  time  approved,  with  an 
amendment,  on  January  18, 1884.  Where  no  treaty  exists, 
extradition  is  discretionary  on  the  part  of  the  government, 
subject  to  the  provisions  of  the  law  of  1870,  which  enumerates 
the  extraditable  offences,  exacts  reciprocity,  and  prescribes 
the  proofs  required  to  support  the  demand. 

§  490.  Presentation  of  Demands.  —  The  Grand  Duchy  has 
diplomatic  representatives  only  at  Paris  and  London ;  it  has 
consuls  at  Paris,  Vienna,  and  Brussels.  The  Belgian  govern- 
ment is  the  only  one  that  has  a  consul  in  Luxemburg.  The 
demands  of  the  Luxemburg  government  for  extradition  are 
transmitted  either  by  its  charg^  d' affairs,  or  directly  by  the 
Minister  for  Foreign  Affairs,  to  the  Minister  for  Foreign  Af- 
fairs of  the  country  on  which  the  demand  is  made.  By  an 
arrangement  made  in  1880  with  the  government  of  the  Neth- 
erlands, the  diplomatic  and  consular  representatives  of  that 
government  are  charged  with  the  duty  of  representing  the 
foreign  interests  of  Luxemburg,  except  at  London,  Paris, 
Brussels,  and  Vienna,  where,,  as  above  stated,  the  Grand 
Duchy  has  diplomatic  and  consular  agents  specially  accred- 
ited. It  is  proper  to  notice  that  the  treaty  between  the 
United  States  and  Luxemburg  was  negotiated  at  Berlin  by 
the  minister  of  the  United  States  and  the  director-general  of 
the  department  of  justice  of  Luxemburg,  then  charg^  d'affairs 
of  the  Grand  Duchy  at  that  capital. 

§  491.  Provisional  Arrest.  —  Most  of  the  extradition  treaties 
of  Luxemburg  contain  a  stipulation  on  provisional  arrest. 
That  with  the  United  States  contains  none.  It  is,  therefore, 
important  to  ascertain  what  measures  the  laws  of  Luxemburg 
afford  on  the  subject.  By  the  fourth  article  of  the  law  of 
1870,  it  is  provided  that  the  foreigner  may  be  provisionally 
arrested  in  the  Grand  Duchy  for  one  of  the  acts  specified  in 
the  first  article,  on  the  exhibition  of  a  warrant  of  arrest  Issued 


FOREIGN  LAWS  AND  PRACTICE.  775 

by  the  competent  foreign  authority,  and  rendered  executory 
by  the  council  chamber  (chamhre  du  conseil)  of  the  tribunal 
of  the  arrondissement  of  the  place  where  the  fugitive  resides 
or  is  found ;  and,  in  case  of  urgency,  on  the  exhibition  of  a 
warrant  of  arrest  issued  by  the  examining  magistrate  of  that 
place,  based  on  an  official  notice  given  to  the  Luxemburg 
authorities  by  the  authorities  of  the  country  where  the  felony 
(^crime)  or  misdemeanor  (dSlit^)  may  have  been  committed, 
and  in  the  case  of  a  felony  the  warrant  may  be  issued  by  the 
prosecuting  attorney.     When  provisionally  arrested  the  fugi- 

^  The  terms  crime  and  dilU  have  been  translated  above  as  "felony"  and 
"misdemeanor."  In  this  relation  the  writer  may  be  permitted  to  quote  from  his 
monograph  on  Extraterritorial  Crime  (Government  Printing  Office,  1887  ;  re- 
published in  For.  Rel.,  1887)  an  explanation  of  those  terms  as  employed  in  the 
French  Code :  — 

"These  terms  mark  a  distinction  which  may  be  likened  to  that  denoted  by  the 
English  words  'felony'  and  'misdemeanor.*  But,  as  eriine  and  felony,  as  well 
as  dilit  and  misdemeanor,  are  technical  terms,  their  correspondence,  though  gen- 
eral, is  not  exact.  Crime  is  defined  in  the  French  Code  (Code  Penal,  Art  1. 
L'infiaction  que  les  lois  punissent  d*une  peine  afflictive  ou  infamante  est  une 
crime)  as  an  offence  which  the  laws  punish  with  an  afflictive  or  infamous  penalty. 
Afflictive  and  infamous  punishments  are  death,  solitary  confinement,  imprison- 
ment, hard  labor  for  life  or  for  a  certain  period,  and  transportation  for  life  ;  pun- 
ishments simply  infamoQs  are  banishment  and  loss  of  civil  rights. 

"Dilit  is  defined  as  an  offence  which  the  laws  punish  with  correctional  penal- 
ties, (lb.  L'infraction  que  les  lois  punissent  de  peines  correctionnelles  est  un 
delit.)  Such  are  imprisonment  for  a  time  in  a  house  of  correction,  deprivation 
for  a  time  of  certain  civic  rights,  and  fines. 

"  There  is  still  another  class  of  offences  called  contraventioiis,  which  are  defined 
as  infractions  of  law  punishable  with  police  penalties.  (Code  Penal,  Art.  1.  L'in- 
fraction que  les  lois  punissent  des  peines  de  police  est  une  contravention.)  Such 
are  imprisonment  for  not  less  than  a  day  nor  more  than  a  fortnight,  or  a  fine  of 
one  to  fifteen  francs  inclusive.  Contraventions  are  not  punishable  by  the  Code, 
when  they  are  committed  outside  of  France.  There  is,  however,  a  law  of  June  27, 
1866,  whose  operation  is  conditional,  which  provides  for  the  punishment  of  con' 
txaveniions  as  well  as  diliU  of  certain  kinds,  when  committed  by  a  Frenchman  in 
certain  places  outside  of  France.  This  law  provides  that  every  Frenchman  who 
commits  either  a  dilil  or  a  conUravention  in  respect  to  the  forests,  the  country,  the 
fisheries,  the  custom-houses,  or  indirect  taxes,  on  the  temtory  of  one  of  the  con- 
tiguous states,  may  be  prosecuted  and  tried  in  France,  according  to  the  French 
law,  if  the  state  in  which  the  offence  was  committed  authorizes  the  prosecution  of 
its  inhabitants  for  the  same  acts,  when  committed  in  France ;  and  it  is  further 
provided  that  reciprocity  shall  be  legally  established  by  international  conventional 
or  by  a  decree  published  in  the  bulletin  of  the  laws." 
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tive  is  entitled  to  bis  release  unless,  in  the  case  of  a  neighbor- 
ing country,  a  demand  shall  within  fifteen  days  be  made  for 
his  surrender,  or,  in  the  case  of  a  distant  country,  unless 
within  a  month  there  shall  have  been  received  a  warrant  of 
arrest  issued*  by  the  competent  foreign  authority.  By  article 
6  of  the  law  it  is  provided  that  the  foreigner  provisionally  ar- 
rested shall  be  set  at  liberty  if,  within  two  months,  there  shall 
not  be  received  a  notification  either  of  a  judgment  of  convic- 
tion, or  of  an  indictment,  or  of  the  record  of  a  criminal  pro- 
ceeding emanating  from  the  competent  authority  and  having 
the  effect  of  committing  the  accused  for  trial.  The  foreigner 
provisionally  arrested  is  entitled  to  provisional  lil)erty  on 
application  to  the  council  chamber.  This  privilege,  however, 
continues  only  while  the  arrest  is  purely  provisional.  When 
it  loses  that  character  and  the  detention  is  continued  in  virtue 
of  a  document  regularly  notified  and  sufficient  to  obtain  ex- 
tradition, the  privilege  ceases,  and  the  council  chamber  has  no 
jurisdiction  to  act  on  the  application.  The  chamber  of  in- 
dictments (la  chambre  des  mises  en  accusation')^  when  called 
upon  to  give  its  opinion  upon  a  demand  for  extradition,  has 
no  jurisdiction  to  consider  a  request  for  bail. 

§  492.  Search  for  Effects.  —  After  the  issuance  of  the  order 
of  arrest,  tiie  examijiing  magistrate  is  authorized  to  make  a 
search  for  the  papers,  effects,  and  generally  for  all  things 
belonging  to  the  accused  that  may  be  regarded  as  useful  to 
the  ascertainment  of  the  truth.  This  search  may  take  place 
as  well  in  the  dwelling  of  the  fugitive  as  in  other  places  where 
the  suspected  articles  are  supposed  to  be.  According  to  the 
law  of  1870,  the  council  chamber  decides,  after  having  ex- 
amined the  case,  whether  or  not  to  transmit  in  whole  or  in 
part  the  papers  and  other  things  seized,  to  the  government 
which  demands  the  extradition.  It  orders  the  restitution  of 
papers  and  other  things  that  do  not  bear  a  direct  relation 
to  the  act  charged.  It  is  admitted  in  practice  that  the  seizure 
and  the  delivery  of  the  articles  belonging  to  the  fugitive  take 
place  even  in  the  absence  of  a  special  provision  of  treaty, 
since  those  measures  are  considered  as  the  necessary  com- 
plement of  the  provisional  arrest.    The  examining  magistrate 
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prolong  his  detention ;  and  if  he  yields,  his  renunciation  is 
made  a  matter  of  record  by  a  declaration  signed  in  duplicate 
by  him  and  the  administrator  of  the  prisons,  who  attests 
that  he  read  the  declaration  to  the  prisoner  before  the  latter 
signed  it.  If,  on  the  other  hand,  the  prisoner  desires  the 
usual  formalities,  the  attorney-general  refers  the  demand  to 
the  chamber  of  indictments  of  the  superior  court,  and  calls 
for  an  opinion.  In  the  chamber  of  indictments  the  hearing 
is  public,  unless  the  accused  demands  closed  doors.  The  ac- 
cused may  also  have  the  benefit  of  counsel.  Within  a  foi-t- 
night  from  the  date  of  their  reception,  the  proofs  must  be 
returned,  with  an  opinion,  to  the  director-general  of  justice, 
who  decides  upon  the  demand,  conformably  to  the  determina- 
tion of  the  government  in  council.  The  extradition  can  be 
decreed  only  in  conformity  with  the  opinion  of  the  chamber 
of  indictments.  That  is  to  say,  if  the  opinion  of  that  chamber 
be  adverse  to  the  extradition,  it  cannot  be  granted.  To  this 
extent  the  opinion  of  the  chamber  of  indictments  is  final. 
But,  if  the  opinion  of  the  chamber  be  favorable  to  extradition, 
the  executive  is  not  obliged  to  accept  it.  When  the  case  is 
before  the  chamber  of  indictments,  the  defendant  cannot  al- 
lege that  the  charges  made  against  him  are  not  well  founded. 
The  question  of  guilt  is  for  the  authorities  of  the  demand- 
ing government.  In  Luxemburg  the  fugitive  can  deny  his 
identity,  allege  he  is  a  Luxemburger,  contest  the  authenticity 
of  the  documents,  and  contend  that  the  act  charged  is  not 
included  in  the  treaty  of  extradition,  but  he  cannot  assert  his 
innocence.  In  this  relation  it  should  be  observed  that  where 
a  foreigner  has  established  his  domicil  in  the  Grand  Duchy 
under  the  authority  of  a  decree  of  the  Grand  Duke,  his  extra- 
dition cannot  be  ordered  until  after  that  authorization  shall 
have  been  revoked.  As  the  opinion  of  the  chamber  of  indict- 
ments is  advisory,  and  is  neither  a  judgment  nor  an  order, 
there  is  no  judicial  appeal  from  it.  When  the  opinion  is 
received  at  the  ministry  of  justice,  the  head  of  that  depart- 
ment must  make  his  decision  in  consultation  with  the  govern- 
ment in  council.  The  fugitive,  if  ordered  to  be  surrendered,  is 
taken  to  the  frontier  to  be  delivered  over  to  the  foreign  agent. 
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§  495.  Bzpulflion.  —  67  articl 
1880,  touching  the  control  of  f< 
residing  in  the  Grand  Duchy,  c 
quillity,  or  who  has  been  cond< 
offences  which  give  ground  foi 
the  law  of  March  13, 1870,  and 
be  required  to  depart  from  a  c 
determinate  locality,  or  even  to  \ 
Tided  his  extradition  has  not  b 
was  added  on  the  advice  of  the  c 
the  government,  instead  of  resort 
its  extradition  engagements. 

§  496.    Pre«cription.  —  Whilst 

tion  whether  the  prosecution  of  i\ 
determined  by  the  laws  of  the  cc 
was  committed,  yet  the  law  of  18 
of  prescription  shall  be  determiii 
This  rule  is  also  laid  down  in 
States,  which   provides   that  tl 
granted  "  if  legal  proceedings  0 
alty  for  the  act  committed  by  thi 
barred  by  limitation,  according 
which  the  requisition  is  addressd 
this  provision  refers  to  " legal  p' 
of  the  penalty/'     This  languag; 
scription  is  of  two  kinds,  —  of  t 
In  Luxemburg  prescription  of  1 1 
cles  687,  688,  and  640  of  the  I 
According  to   these   articles  tit 
felony  or  misdemeanor,  is  pres< 
three  years  from  the  day  when  : 
in  the  mean  time,  no  prosecutio 
the  interval,  a  prosecution  has  I  < 
been  carried  on  to  judgment,  1 : 
only  after  ten  and  an  additional 
tion  of  the  prosecution,  even  i  . 
not  have  been  implicated  in  tl  1 
tion  of  the  penalty  is  governe 
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Penal  Code.  Criminal  penalties  are  prescribed  by  tbe  lapse 
of  twenty  years  from  the  date  of  the  sentences  or  judgments 
by  which  they  were  pronounced.  Correctional  penalties  are 
prescribed  by  the  lapse  of  five  years  from  the  date  of  the 
sentence  or  judgment  rendered  in  the  last  resort^  or  from 
the  date  of  the  judgment  rendered  in  the  first  instance,  if  it 
has  not  been  appealed  from.  If  the  penalty  pronounced  ex- 
ceed three  years,  the  period  of  prescription  is  six  years.  If 
the  condemned  person,  while  serving  his  sentence,  escape,  the 
prescription  begins  to  run  on  the  day  of  the  escape.  Never- 
theless in  that  case,  as  part  of  the  period  of  prescription,  tiie 
time  shall  be  reckoned  during  which  the  convict  has  served 
his  sentence  beyond  five  years,  if  it  is  a  temporary  criminal 
penalty,  or  beyond  two  years,  if  the  punishment  is  correctional. 
The  running  of  the  prescription  is  interrupted  by  the  arrest  of 
the  person  condemned. 

§  497.  Transit.  —  By  the  law  of  1870,  article  8,  it  was  pro- 
vided that  extradition  by  way  of  transit  across  the  territory 
of  the  Grand  Duke  might  be  accorded  without  taking  the 
opinion  of  the  chamber  of  indictments,  on  the  simple  produc- 
tion, in  the  original  or  by  an  authenticated  copy,  of  one  of  the 
evidences  specified  in  the  second  article  of  the  law,  when  the 
transit  should  have  been  requested  by  one  state  for  the  benefit  of 
another,both  of  which  are  bound  to  the  Grand  Duchy  by  treaties 
containing  the  offence  which  forms  the  basis  of  the  demand, 
and  when  it  should  not  be  forbidden  by  articles  7  and  8  of  the 
law.  Most  of  the  treaties  concluded  since  the  law  of  1870 
contain  an  amelioration  of  that  law,  in  that  they  do  not  re- 
quire that  the  country  across  which  the  transit  is  sought  to  be 
made  shall  be  bound  by  treaty  with  the  country  of  refuge. 
The  treaty  with  the  United  States  has  no  provision  on  the 
subject. 

§  498.  Idmitation  aa  to  Trial.  —  It  was  decided  by  the  court 
of  assizes  of  Luxemburg  in  a  judgment  bearing  date  July  7, 
1884,  that  an  extradited  person  can  be  prosecuted  and  pun- 
ished only  for  the  acts  for  which  his  extradition  was  granted. 
This  principle  is  embodied  in  the  treaty  with  the  United 
States. 
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16.  Mexico. 

§  499.  General  Rolee.  —  Except  iu  the  case  of  crimes  com- 
mitted in  frontier  States  and  Territories,  as  to  which  special 
provision  is  made  in  the  treatj  between  the  United  States  and 
Mexico,  the  surrender  of  a  fugitive  in  the  latter  country  can 
take  place  only  upon  the  order  of  the  President  of  the  Repub- 
lic.^ The  regular  course  of  procedure  to  obtain  the  extradi- 
tion of  a  fugitive  in  Mexico  under  the  treaty  between  that 
country  and  the  United  States,  is  to  address  an  application 
for  a  requisition,  in  the  usual  form,  to  the  Department  of 
State  at  Washington.  A  warrant  is  then  issued  to  the  person 
designated  in  the  application  for  authorization  as  agent  to 
receive  the  fugitive  aud  convey  him  to  the  United  States; 
and  the  evidences,  being  duly  authenticated,  are  sent  to  the 
United  States  legation  in  the  city  of  Mexico,  with  an  instiiic^ 
tion  to  make  a  formal  requisition  for  the  fugitive's  surrender. 
The  agent  should  proceed  at  once  to  the  place  where  the  fugi- 
tive is  supposed  to  be,  in  order  to  obtain  his  arrest,  if  he  is 
found,  and  to  identify  him.  If,  when  the  requisition  for  sur- 
render is  made,  the  evidences  are  found  to  be  in  due  form  and 
sufficient,  the  President  orders  the  extradition.  Upon  the 
receipt  of  this  order  the  local  authority  proceeds  to  arrest  the 
fugitive,  and  to  hand  him  over  to  the  agent  of  the  United 
States  upon  proof  of  the  fugitive's  identity.  If  the  fugitive 
has  already  been  arrested,  and  such  proof  has  been  made,  he 
is  at  once  handed  over  to  the  agent. 

1  In  1888,  two  criminaU  named  Shields  and  WUaon,  chai^d  with  a  crime 
against  the  laws  of  the  United  States,  and  not  of  an^r  State  or  Territory,  sought 
refuge  in  Coahuila,  a  frontier  state  of  Melico.  An  informal  request  for  their  sur- 
render was  made  by  the  legation  of  the  United  States,  the  proofs  in  the  case 
being  in  the  possession  of  the  agent  who  had  gone  to  Coahuila.  Subsequently, 
owing  to  the  delays  which  had  occurred  in  the  matter,  it  was  unofficially  sug- 
gested by  the  legation,  which  did  not  possess  specific  information  in  regard  to  the 
case,  that  the  Mexican  goTemment  might  instruct  the  governor  of  Coahuila  to 
hand  over  the  fugitives  upon  the  presentation  to  him  of  the  documentary  evidences^ 
should  he  deem  them  to  be  sufficient  To  this  course  the  Mexican  government 
objected,  holding  that  it  was  not  in  accordance  with  the  forms  prescribed  by  the 
treaty,  and  that  it  would  establish  a  dangerous  precedent.  Mr.  Whitehonse  to 
Mr.  Bayard,  Nov.  1,  1888  ;  HSS.  Deftp.,  Mexico. 
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§  500.  Provlflional  Detention.  —  Various  requests  of  the 
miuister  of  the  United  States,  based  on  telegraphic  instruc- 
tions, are  found  for  the  provisional  arrest  and  detention  of 
fugitives  pending  the  receipt  of  formal  proofs.  When  such 
telegraphic  instructions  afforded  information  sufficiently  defi- 
nite for  the  identification  and  arrest  of  the  accused,  appropri- 
ate orders  have  generally  been  issued.  The  regular  period  of 
provisional  detention  is  not  more  than  three  days,  but  it  is 
sometimes  extended  where  the  case  appears  to  warrant  such 
action.  Several  cases  are  given  below,  which  are  illustrative 
of  various  points  of  procedure, 

§  501.  Various  points  of  Praotioe.  —  On  May  19,  1883,  Mr. 
Morgan,  minister  of  the  United  States  at  the  city  of  Mexico, 
was  instructed  by  telegraph  to  ask  for  the  arrest  of  one 
Vincent,  charged  with  embezzlement  of  public  moneys  in  the 
United  States,  the  moneys  in  question  being  those  of  the 
State  of  Alabama.  Mr.  Morgan  preferred  the  request.  In 
reply  the  Mexican  Minister  of  Foreign  Affairs  said  that  it  would 
be  useless  to  telegraph  an  order  for  Vincent's  arrest,  since  no 
description  of  him  was  furnished  nor  any  information  of  his 
whereabouts.  He  also  adverted  to  the  fact  that  the  treaty  did 
not  authorize  the  arrest  of  a  fugitive  upon  telegraphic  request 
prior  to  the  receipt  of  a  formal  requisition.  Subsequently  a 
description  of  Vincent  was  furnished,  and  on  the  2d  of  July, 
1888,  Mr.  Morgan  telegraphed  to  the  Department  that  on  the 
preceding  day  the  President  of  Mexico  had  instructed  the  gov- 
ernor of  Coahuila,  where  Vincent  was  supposed  to  be,  to  arrest 
him  and  to  detain  him  until  the  extradition  papers  were  pre- 
sented. On  the  5th  of  April,  1884,  Mr.  Morgan  reported  that 
the  President  of  Mexico  had  ordered  Vincent's  surrender. 
There  was  great  delay  in  finding  the  fugitive  after  the  order 
of  arrest  was  given. 

On  July  2, 1884,  Mr.  Morgan  reported  to  the  Department 
of  State  that,  pursuant  to  telegraphic  instructions,  he  had 
requested  the  foreign  office  to  direct  the  authorities  at  Mon- 
terey, Nucva  Leon,  to  hold  one  Morrison,  charged  with  for- 
gery at  San  Antonio,  Texas,  until  the  arrival  of  an  application 
for  his  extradition,  which  was  then  on  its  way.    The  Minister 
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of  Foreign  Affairs  replied:  "Having  yesterday  received  a 
cablegram  from  Seiior  Romero  [Mexican  minister  at  Wash- 
ington], containing  a  similar  application  from  the  Secretary 
of  State  at  Washington,  I  immediately  telegraphed  the 
governor  of  Nueva  Leon,  to  order  Morrison's  detention." 
On  July  12,  1884,  Mr.  Morgan  inclosed  a  note  from  Mr. 
Fernandez,  of  July  -9,  saying  that  the  governor  of  Nueva  Leon 
had  ordered  Morrison's  detention,  and  he  hoped  the  docu- 
ments would  soon  be  transmitted.  On  August  5, 1884,  Mr. 
Morgan  reported  that  an  order  had  been  issued  for  his  extra-, 
dition.  Mr.  Morgan  stated  that  on  July  21  he  received  a  note 
from  the  Minister  of  Foreign  Affairs  announcing  that  the 
governor  of  Nueva  Leon  had  telegraphed  that  he  would  hold 
Morrison  subject  to  the  orders  of  the  Department  of  Foreign 
Affairs.  This  was  before  the  legation  had  received  the 
papers,  which  came  on  July  23. 

July  8,  1885,  Mr.  Jackson,  minister  of  the  United  States 
in  Mexico,  reported  making  request  in  accordance  with  tele- 
graphic instructions  for  the  arrest  of  one  Hamilton,  embezzler 
of  public  moneys,  supposed  to  be  at  Paso  del  Norte.  He 
assured  the  Mexican  government  that  the  papers,  warrant, 
and  requisition  would  go  forward  immediately.  July  7,  Mr. 
Mariscal,  Minister  of  Foreign  Affairs,  replied  that  he  had 
sent  the  governor  of  Chihuahua  the  following  telegram :  — 

'^  The  United  States  minister  asks  the  detention  of  James 
A.  Hamilton,  who  must  be  in  Paso  del  Norte ;  he  offers  to 
furnish  proofs  which  justify  extradition. 

'^  Please  order  immediate  imprisonment  of  Hamilton,  con- 
sulting American  consul  as  to  his  identity."  ^ 

Where  certain  fugitives,  charged  with  forgery  in  the  State 
of  Missouri,  fled  to  Mexico,  carrying  with  them  a  large  part 
of  the  proceeds  of  their  crime,  and  were,  upon  proper  demand 
and  proof,  ordered  to  be  surrendered,  it  was  also  directed,  upon 
the  request  of  the  United  States,  that ''  the  papers  and  other 

^  These  cases  show  the  irnportaDce  Id  every  instance  of  furnishing  the  Depart- 
ment of  State  with  a  description  of  the  fugitive,  if  possible.  Such  a  description 
should  accompany  the  papers,  and  should  be  contained  in  any  request  for  pro- 
visional detention. 
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effects  of  the  prisoners,  which  may  serve  for  their  convictioa 
of  the  crime  of  forgery  of  which  they  ai*e  accused,"  should  be 
delivered  up  to  the  agent  of  the  United  States  who  was  author* 
ized  to  receive  the  prisoners.^ 

§  502.  Frontier  States  and  TerrltoxleB.  —  In  respect  to  extra- 
dition by  the  executive  authorities  of  the  frontier  States  and 
Territories  of  Mexico,  the  Official  Journal  of  the  city  of  Mexico 
of  October  10, 1877,  contained  some  important  correspondence 
of  which  the  following  is  a  translation :  — 

REPUBLIC  OF  MEXICO. 

MiyiBTBT  OF  Foreign  Affairs,  Dbpabtment  of  Aukrica. 

Secretary  of  State  and  Department  of  Justice  and  Public  Instruction. 

Section  Ist.  By  telegram  of  the  2d  instant  received  to-day  at  this 
office,  the  district  judge  of  the  North  of  Tamaulipas  communicates  the 
following  to  me :  — 

According  to  article  4  of  the  extradition  ti^eaty  with  the  United  States 
I  am  the  competent  judge  to  decide  in  these  cases.  But  the  Department 
of  the  Interior  and  War  ordered  General  Canales  to  deliver  the  prisoner 
Davis  [of  Rio  Grande  City]  asked  for,  and  thereby  has  interfered  with 
my  functions. 

I  believe  what  the  last  named  informed  me  on  the  ISth  inst.,  that  the 
interference  would  not  be  repeated ;  but  such  was  not  the  case,  because  the 
order  was  renewed  for  the  delivery  of  two  convicts  by  the  referred>to  Gen- 
eral Canales,  Dominguez,  and  one  other,  which  I  had  been  asked  for  by 
the  judge  of  extradition  in  Texas. 

I  request  that  you  will  communicate  to  the  Citizen  President  of  the 
Republic,  that  these  irregularities  in  the  execution  of  extradition  cases 
may  occasion  a  grave  conflict  in  such  a  degree  as  to  disturb  the  public 
peaee  on  this  frontier,  and  give  an  opportunity  on  the  part  of  our  neigh- 
bors that  may  cause  serious  and  complicated  difficulties. 

With  the  cognizance  of  the  Citizen  President  I  communicate  this  to 
you  for  your  information,  to  the  end  that  you  may  decide  on  what  you 
deem  is  expedient. 

Liberty  and  Constitution. 

P.   TOGLK. 

Mexico,  October  5, 1877. 
To  the  Secretary  of  State  for  Foreign  Affairs,  Present. 

1  Mr.  Bra^  U.  S.  minister,  to  Department  of  State,  Feb.  10,  1889  ;  US8. 
despatches  from  Mexico  ;  case  of  Harrison  and  Samuels, 
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MEXICAN   REPUBLIC. 
Department  or  Foreign  Affairs,  American  Section. 

The  President  of  the  Republic  has  taken  into  oonsideration  the  des- 
patch sent  by  the  local  judge  of  Matamoras,  dated  October  2d,  and  in- 
serted in  the  note  of  that  Department  of  the  5th  inst.,  and  has  resolved 
to  answer  as  follows  :  — 

Article  4  of  the  extradition  treaty  between  Mexico  and  the  United 
States  establishes  as  a  general  principle,  that  the  delivery  of  fugitives 
from  the  justice  of  either  country  will  be  executed  by  oi*der  of  the  execu- 
tive of  the  same,  and  the  exception  in  reference  to  crimes  committed 
within  the  limits  of  the  frontier  States  or  Territories  would  not  imply  in 
any  manner  and  in  such  case  that  the  Federal  executive  would  be  unanthor- 
isced  to  order  the  extradition,  but  only  that  the  power  to  order  it  rests 
also  with  the  governor  of  the  State  or  Territory,  the  gefe  politico,  pre- 
fect or  district  judge  of  the  frontier  duly  authorized  by  the  above,  or 
the  chief  military  commander  when  the  civil  authority  is  suspended  or 
powerless.  .  .  . 

The  object  of  articles  2  and  4  of  said  treaty  was  expressly  to  avoid, 
in  urgent  cases  only,  the  delay  which  would  be  occasioned  by  having  to 
refer  to  the  Federal  executive  in  both  countries  to  ask  for  orders  respec- 
tively to  deliver  the  fugitives  from  justice  ;  but  as  soon  as  the  Federal 
executive  takes  cognizance  of  any  such  cases  the  right  of  intervention  of 
the  authorities  of  the  State  or  of  the  local  district  or  suburban  frontier 
ought  to  cease,  or  at  least  remain  in  any  event  subordinate  to  the  final 
decision  of  said  executive. 

The  extradition  of  fugitives  from  justice  from  a  foreign  country  is  not 

an  act  of  judicial  jurisdiction,  but  of  national  sovereignty.  .  .  . 

Liberty  and  Constitution. 

Vallarta. 
Mexico,  October  9,  1877.  , 

To  the  Secretary  of  State  and  Department  of  Justice,  and  Public 

Instruction. 

True  copy,  Mexico,  October  9,  1877. 

Ybnterio  Abila, 

Chief  Clerk. 
§  503.  Answers   of   Mexican  BUnlBtry  of  Foreign  Affain.  — 

On  January  9,  1890,  some  time  after  the  above  statements 
of  the  law  in  Mexico  were  written,  Mr.  Ryan,  minister  of 
the  United  States  at  the  city  of  Mexico,  transmitted  to  the 
Department  of  State  a  report  from  the  Mexican  Ministry 
of  Foreign  Affairs,  made  in  the  form  of  question  and  an- 
swer, which,  translated,  is  as  follows :  — 

VOL.  1. — GO 
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I.  Question.  Does  the  Mexican  government  extradite  iu  the  absence  of 
a  conventional  obligation  ? 

Answer,  Yes,  in  certain  cases. 

Ques.  If  so,  upon  what  conditions  ? 

Ans.  Provided  the  accused  is  not  a  Mexican;  that  he  has  committed 
an  offence  punishable  by  the  Mexican  laws  with  a  penalty  severer  than 
that  of  *'  aresto  mayor  "  (eleven  months'  irapi-isonment)  ;  that  the  judi- 
cial procedure  set  forth  under  Mexican  laws  has  not  been  carried  out ; 
that  (at  the  option  of  the  government)  the  proofs  of  the  offence  be  pre- 
sented, as  is  required  under  some  extradition  treaties.  All  this  to  be  in 
force  till  the  issue  of  the  law  on  extradition. 

Ques.  Is  reciprocity  required,  or  is  the  matter  in  the  absolute  discre- 
tion of  the  government  ? 

Ans.  The  promise  of  reciprocal  action  is  always  required. 

Ques.  Does  it  surrender  its  citizens  ? 

Ans.  Not  as  a  general  rule  ;  but  it  does  in  very  serious  cases,  and  when 
formal  reciprocity  of  action  is  proffered. 

II.  Ques.  Is  provisional  arrest  and  detention  of  a  fugitive  granted 
pending  the  reception  of  a  requisition  for  surrender,  accompanied  with 
the  evidences  of  crime  relied  upon  to  obtain  extradition  ? 

Ans.  Yes. 

Ques.  If  so,  what  steps  must  be  taken  by  the  demanding  government 
and  its  agents  to  secure  such  arrest  and  detention  ? 

Ans.  That  the  arrest  and  detention  be  requested  through  the  minister 
(of  such  government)  accredited  to  Mexico,  or  directly  (by  such  govera- 
ment)  should  there  be  no  minister. 

Ques.  Is  a  diplomatic  requisition  therefor  necessary,  and  if  so,  what 
must  it  contain  ? 

Ans.  A  diplomatic  requisition  is  necessary,  and  should  contain,  in 
addition  to  the  photograph  or  detailed  description  of  the  fugitive,  a  formal 
engagement  to  comply  promptly,  and  before  the  extradition  is  effected, 
with  the  stipulations  of  the  treaty  binding  upon  the  two  countries  ;  and 
in  the  event  of  the  absence  of  any  such  treaty,  a  proffer  of  the  evi- 
dences of  crime  needed  for  the  prosecution  of  a  criminal  process  accord- 
ing to  the  laws  of  Mexico,  also  the  proofs  of  citizenship  (of  the  fugitive) 
and  a  formal  tender  of  reciprocal  action. 

Ques.  How  long  can  the  fugitive  be  provisionally  detained  ? 

Ans.  At  the  prudent  option  of  the  President  of  the  Republic. 

Ques.  Can  provisional  arrest  and  detention  be  obtained  upon  tele- 
graphic information  ? 

Ans.  Yes,  in  some  exceptional  cases. 

in.   Ques.  By  what  authority  are  warrants  of  arrest  issued? 
Ans.  By  that  of  the  Department  of  Foreign  Affairs. 
Ques.  If  a  warrant  for  provisional  arrest  has  been  issued,  is  a  new  war^ 
rant  required  after  receipt  of  formal  requisition  ? 
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Ans.  No.  As  soon  as  a  definite  decision  has  been  reached  an  order 
is  issaed  for  the  delivery  or  the  discharge  of  the  accused. 

Queg.  Must  complaint  be  made,  and  if  so,  by  whom,  before  judicial 
authorities,  to  secure  arrest  and  detention  in  either  case  ? 

Ans.  Complaint  should  not  be  made  before  any  judicial  authority,  as 
the  executive  of  the  Union  alone  examines  and  decides  upon  cases  of 
extradition. 

Q^es.  Can  arrest  be  secured  on  complaint  before  judicial  authorities 
without  prior  application  to  the  executive  ? 

An$.  No,  for  in  matters  of  extradition  no  oonrt  has  jurisdiction,  saTe 
in  case  the  prisoner  whose  extradition  is  sought  seeks  protection  from  a 
federal  district  judge. 

Ques.  If  arrest  be  so  obtained,  must  the  matter  be  brought  before  the 
executive  to  secure  detention  ? 

A  rM.  See  reply  to  previous  question. 

IV.  Ques,  How  is  the  charge  against  the  fugitive  examined,  and  what 
is  the  course  of  the  examination  ? 

Ans.  The  examination  of  the  evidence  and  the  documents  accompany- 
ing the  extradition  requisition  is  made  by  the  Department  of  Foreign 
Affairs;  in  case  the  extradition  is  justifiable,  the  immediate  delivery 
of  the  accused  is  ordered,  otherwise  he  is  at  once  discharged  from 
custody. 

Ques.  Do  the  judicial  authorities  take  any  part  in  it  ? 

Ans.  None  whatever,  unless  in  case  the  party  held  has  sought  protec- 
tion from  a  judge  of  the  federal  district. 

Ques,  If  so,  what  ? 

Ans.  The  protection  is  sought  from  the  district  judge,  whose  decision 
is  passed  upon  by  the  supreme  court  of  justice,  and  the  decision  of  the 
latter  is  definitive. 

Ques.  And  what  report  or  finding  do  they  make  ? 

Ans.  The  district  judge  forwards  the  papers  in  the  case  to  the  supreme 
court  for  its  decision. 

Ques.  To  whom  is  it  made,  and  to  what  extent  is  it  binding  on  the 
executive  ? 

Ans.  Whether  or  not  the  plea  for  protection  is  granted,  the  ultimate 
decision  is  published  and  the  executive  acts  in  accordance  therewith. 

Ques.  Must  papers  be  submitted  to  the  executive  before  they  are  pre- 
sented to  the  judicial  authorities,  and  by  whom  must  this  be  done  ? 

Ans.  To  the  Department  of  Foreign  Affairs  alone  must  the  papers 
relative  to  extradition  be  presented,  and  that  by  the  respective  diplomatic 
agent. 

v.    Ques.  In  what  form  are  papers  required  to  be  authenticated  ? 
Ans.  Wherever  treaties  exist,  in  accordance  therewith.     Where  no 
treaty  exists,  then  by  the  Department  of  Foreign  Affairs  of  the  country 
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the  government  of  which  demands  the  extradition  ;  the  signature  of  thut 
functionary  to  be  certified  by  the  respective  diplomatic  representative 
of  Mexico,  or  in  default  thereof  by  the  consul-general,  or  in  the  absence 
of  both  by  the  minister  or  the  consul  of  the  demanding  government  resi- 
dent in  Mexico. 

VI.  Ques.  How  is  the  question  of  extradition  finally  decided,  and  in 
what  form  is  notice  of  the  decision  given  to  the  demanding  government  ? 

Ans,  The  Department  of  Foreign  Affairs  decides  whether  or  no  there 
is  ground  for  extradition  after  an  examination  of  the  documents  pre- 
sented, and  the  decision  is  made  in  an  official  note  to  the  diplomatic  agent 
of  the  demanding  government. 

VII.  Ques,  How  is  the  seizure  of  property  or  effects  of  a  fugitive 
secured  ? 

Ans,  If  the  government  requesting  the  extradition  so  desires,  the  au- 
thorities charged  with  the  arrest  of  the  fugitive  are  instructed  to  seize  the 
property,  &c. 

Ques.  And  are  they  delivered  to  the  demanding  government  ? 

Ans.  Yes,  in  case  the  extradition  is  granted  and  if  request  is  made 
therefor. 

YIII.  Ques,  When  and  where  is  a  fugitive  whose  extradition  has  been 
granted,  delivered  to  the  authorities  of  the  demanding  government? 

Ans.  Immediately  upon  receipt  of  the  order  for  delivery  issued  by  the 
Department  of  Foreign  Affairs,  and  at  any  place  wheresoever  the  fugitive 
may  be  held. 

Ques.  Is  such  delivery  made  at  the  place  where  the  fugitive  is  detained, 
or  at  the  frontier  ? 

Ans.  At  the  place  where  he  is  detained.  If,  for  his  safe  conduct  to  the 
frontier  an  escort  is  requested,  the  same  is  furnished. 

Ques.  How  soon  must  the  fugitive  be  taken  out  of  the  country  after  his 
extradition  has  been  granted  ? 

Ans,  As  soon  as  he  has  been  delivered  over  to  the  agent  or  party  desig- 
nated to  receive  him  by  the  government  demanding  the  extradition. 

IX.  Ques.  Is  a  right  of  transit  across  its  territory  of  criminals  sur- 
rendered by  a  third  state  to  a  foreign  government  conceded  by  the  Mexi- 
can government  ? 

Ans,  This  government  generally  concedes  the  permission  for  such 
transit 

Ques.  If  so,  on  what  conditions  and  in  whose  custody  is  the  fugitive 
conducted  across  such  territory? 

Ans.  That  the  government  petitioning  for  the  permission  for  suf^h 
transit  shall  concede  or  offer  to  concede  a  like  permission  when  prisoners 
are  to  be  conducted  by  the  Mexican  government  across  its  territory  ;  and 
that  said  permit  shall  be  obtained  from  the  Mexican  government  before 
the  fugitive,  with  his  escort,  enters  this  Republic.    The  conduct  of  the 
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prisoner  across  Mexican  territory,  if  so  requested  by  the  respective  diplo- 
matic representative,  may  be  effected  with  a  Mexican  guard  for  further 
security. 

X.  Ques.  What  is  the  rule  of  the  Mexican  government  in  respect  to 
the  payment  of  expenses  ? 

Ans.  All  the  expenses  incurred  in  the  detention,  delivery,  and  safe 
conduct,  including  the  traveling  expenses  of  Mexican  guards,  are  payable 
by  the  government  demanding  the  extradition. 

17.  Netlierlands. 

§  504.  Memorandum  of  Foreign  Office.  —  Procedure  and  prac- 
tice in  the  Netherlands  are  very  fully  set  forth  iu  the  extradi- 
tion laws  of  that  country  and  in  a  memorandum  furnished  by 
the  government  in  reply  to  inquiries  on  that  subject.  This 
memorandum,  translated,  is  as  follows :  — 

Memorandum  designed  to  serve  as  a  reply  to  the  questions  contained  in  the 
circular  of  his  Excellency  the  Secretary  of  State,  at  Washington,  of  No- 
vember 26,  1888. 

1.  The  government  of  His  Majesty  the  King  of  the  Netherlands  can 
in  no  case  grant  extradition  otherwise  than  by  virtue  of  a  special  conven- 
tion to  this  effect.  This  is  owing  to  the  provision  contained  in  Article 
III.,  paragraph  2,  of  the  constitution.  No  exception  can  be  made  to  this 
rule  under  any  circumstances,  not  even  if  reciprocity  in  this  respect  be 
offered  by  a  foreign  government.  The  extradition  of  our  own  subjects 
can  never  be  granted. 

2.  A  provisional  arrest,  pending  an  application  for  extradition,  accom- 
panied by  the  necessary  judicial  papers,  may  take  place  when  provision 
therefor  is  made  by  a  convention. 

(Article  IX.  of  the  law  concerning  extradition.) 

According  to  this  article,  provisional  arrests  are  made  at  the  request  of 
those  foreign  authorities  designated  as  oompetent  by  the  convention. 

It  is  not  necessary  for  this  request  to  be  made  diplomatically,  although 
it  may  be  stipulated  in  the  convention  that  it  shall  be  so  made.  The 
period  during  which  a  person  may  be  held  under  provisional  arrest,  pend- 
ing the  receipt  of  an  application  for  extradition,  is  determined  by  Article 
X.  of  the  law,  and  by  the  stipulations  on  this  subject  which  are  contained 
in  the  various  extradition  conventions. 

When  an  application  for  extradition  has  been  made,  the  person  arrested 
is  held  until  a  decision  has.been  reached  concerning  such  application,  while, 
if  extradition  is  granted,  the  person  arrested  is,  of  course,  held  tmtil  the 
extradition  takes  place. 

Provisional  arrest  may  be  made  in  compliance  with  a  request  sent  by 
telegraph. 
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3.  Warrants  of  arrest  are  issued  by  judicial  magistrates  (Article  X.)»  and 
in  the  cases  provided  for  in  Article  XII.  of  the  law,  they  ara  also  issued, 
provisionally,  by  police  magistrates. 

A  provisional  arrest  may  be  ordered  by  both  judicial  and  police  magis- 
trates.    (Article  IX.) 

A  renewal  of  the  warrant  of  arrest  on  the  receipt  of  the  application  for 
extradition  is  not  necessary. 

The  laws  of  the  Netherlands  recognize  no  complaint  in  extradition 
cases;  no  reply,  therefore,  need  be  made  to  the  questions  propounded  on 
this  subject. 

4.  The  procedure  to  be  observed  in  extradition  cases  is  regulated  by 
Articles  XIII.  and  XX.  of  the  law.  The  judge  examines  the  person  whose 
extradition  is  asked  for,  and  gives  his  opinion.  This  opinion  is  addressed 
to  the  minister  of  justice,  who,  on  hb  own  authority,  grants  or  refuses  the 
extradition. 

The  documents  on  which  the  application  for  extradition  is  based,  and 
the  application  itself,  are  transmitted  diplomatically.  (Article  VIII.) 
By  the  subsequent  transmission  from  the  ministry  of  justice  to  the  <}om- 
petent  officer  in  the  office  of  the  attorney  for  the  crown,  the  case  is  brought 
before  the  court. 

Authentication  of  the  documents  is  not  required  except  when  it  is  pro- 
vided for  by  treaty,  or  when  it  is  requii'ed  by  custom. 

As  has  already  been  remarked  (subnutnero  4),  the  minister  of  justice 
decides  whether  an  application  for  extradition  is  to  be  granted  or  denied. 
His  decision  is  transmitted  diplomatically. 

7*  The  seizure  of  articles  found  in  the  possession  of  the  person  whose 
extradition  is  asked  for  may  take  place  at  the  time  of  his  arrest.  (Ar- 
ticles IX.  and  XII.)  The  court  decides  whether  these  articles  are  to  be 
•ent  to  the  government  applying  for  the  extradition,  that  it  may  use  them 
as  evidence,  or  whether  they  are  to  be  returned  to  the  person  whose  ex- 
tradition is  asked  for,  even  in  case  his  extradition  is  granted.  (Article 
VIII.) 

8.  The  extradition  takes  place  in  a  locality  situated  on  the  frontier,  or 
in  a  seaport,  but  not  in  the  place  where  the  person  wanted  is  held. 

The  extradition  cannot  take  place  before  the  expiration  of  fifteen 
days  after  the  person  wanted  has  been  examined  by  the  court.    (Article 

xvm.) 

The  law,  however,  fixes  no  period  within  which  the  extradition,  when 
once  granted,  must  take  place. 

0.  The  right  of  transit  is  regulated  by  treaty.  According  to  Ar- 
ticle XX.  of  the  law,  all  that  is  needed,  in  q^der  that  the  transit  of  a 
person  wanted  by  a  third  power  may  be  granted,  is  that  such  power 
shall  have  an  extradition  treaty  with  the  Netherlands,  and  that  the 
offence  for  which  the  extradition  has  been  granted  be  mentioned  in  such 
treaty. 
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Transit  through  the  territory  of  the  Netherlands  takes  place,  so  far  as 
the  escort  is  concerned,  with  the  co-operation  of  Dutch  officers. 

10.  As  to  the  expense  growing  out  of  extradition  cases,  the  rule  is  that 
the  goyemment  granting  extradition  defrays  the  expense  of  the  keeping 
and  transportation  of  the  person  wanted  through  its  own  territory;  the 
expense  of  the  transit  is  defrayed  by  the  state  that  has  applied  for  the 
extradition. 

§  505.  Netherlands  Zaws.  —  The  laws  of  the  Netherlands, 
translated,  are  as  follows  :  — 

Law  of  April  6,  1875,  on  Extradition.     {BuUetin  o/Lawt,  No.  66.) 

Art.  1.  Articles  16,  17,  and  18,  of  the  law  of  August  13,  1849  (Bul- 
letin of  Laws,  No.  39),  are  repealed. 

No  new  treaty  concerning  the  extradition  of  foreigners  can  be  con- 
cluded, nor  can  the  existing  treaties  on  this  subject  be  renewed,  except 
in  conformity  with  the  provisions  of  the  present  law. 

Art.  2.  Foreignera  can  be  extradited  only  for  the  crimes  and  offences 
hereinafter  enumerated  committed  outside  the  kingdom  :  — 

1.  Attempts  against  the  life  of  the  sovereign,  or  of  the  members  of  his 
family,  or  of  the  head  of  a  republic; 

2.  Murder,  assassination,  parricide,  infanticide,  poisoning ; 

8.  Threats,  punishable  according  to  the  provisions  of  article  305  of  the 
penal  code ; 

4.  Abortion  ; 

5.  Intentional  wounds  or  blows,  which  have  occasioned  a  disease  or  in- 
capacity for  personal  labor  during  more  than  twenty  days,  or  which  have 
been  delivered  with  malice  aforethought ; 

6.  Rape,  or  any  other  attempt  against  chastity,  committed  with 
violence ; 

7.  Offences  against  public  morals,  punishable  in  accordance  with  the 
provisions  of  article  334  of  the  penal  code  ; 

8.  Bigamy  ; 

9.  Kidnapping,  concealment,  suppression  of  the  bii*th  of  a  child,  the 
substitution  or  changing  of  a  child  ; 

10.  Kidnapping  of  minors  ; 

11.  The  counterfeiting,  falsifying,  debasing,  or  clipping  of  coin,  or  in- 
tentional participation  in  the  issuing  of  counterfeited,  falsified,  debased, 
or  clipped  coin  ; 

12.  Counterfeiting  or  falsifying  the  seals  of  state,  bank-notes,  the  pub- 
lic funds,  dies,  stamps  and  marks,  punishable  according  to  the  provisions 
of  articles  139-148  of  the  penal  code;  counterfeiting  or  falsifying  paper 
money  and  postaore-starops ; 

13.  Forgery,  punishable  according  to  the  provisions  of  articles  145-148 
and  150  and  151  of  the  penal  code ; 
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11.  False  testimony,  sabornation  of  perjury,  false  swearing  ; 

15.  Bribery  of  public  functionaries,  punishable  in  accordance  with  the 
provisions  of  articles  177-179,  and  181-183,  of  the  penal  code ;  malversa- 
tion, fraudulent  conversion,  or  embezzlement  committed  by  pablio  receiv- 
ers or  depositaries  ; 

16.  Intentional  incendiarism,  punishable  in  accordance  with  the  pro- 
visions of  articles  434  and  435  of  the  penal  code  ; 

17.  Intentional  destruction  of  real  property,  punishable  in  accordance 
with  the  provisions  of  article  437  of  the  penal  code  ; 

18.  Larceny  of  personal  property,  punishable  in  accordance  with  the 
provisions  of  articles  440  and  442  of  the  penal  code  ; 

19.  The  Illegal  and  intentional  loss,  wrecking,  destruction  of,  or  injury 
to  ships  or  other  vessels ; 

20.  Mutiny  and  rebellion  of  passengers  on  board  of  a  vessel  against  the 
captain,  and  of  the  crew  against  their  superior  officers  ; 

21.  The  crime  of  intentionally  endangering  a  train  on  a  railroad  ; 

22.  Robbery; 

23.  Swindling; 

24.  Fraudulent  use  of  a  signature  in  blank  ; 

25.  Embezzlement  or  waste,  to  the  injury  of  the  owner,  holder,  or  pos- 
sessor, of  goods  or  valuables  which  have  only  been  placed  on  deposit  or  for 
hired  work  ; 

26.  Fraudulent  bankruptcy. 

Art.  3.  Extradition  shall  take  place  not  only  for  the  crime  or  offence 
when  consummated,  but  also  for  the  attempt,  or  the  act  of  complicity, 
when  either  is  punishable  under  the  provisions  of  the  penal  laws  of  the 
Netherlands. 

Art.  4.  Extradition  shall  not  be  granted  as  long  as  the  foreigner  is 
undergoing  prosecution  in  the  Netheriands  for  the  crime  or  offence  com- 
mitted outside  of  the  kingdom,  nor  if  he  has  been  tried  in  the  kingdom 
for  the  said  crime  or  offence,  and  has  been  condemned,  discharged  or 
acquitted. 

Art.  5.  Extradition  shall  not  be  granted  when  the  prosecution  or  pun- 
ishment of  the  crime  or  offence  is  barred  by  prescription  under  the  laws 
of  the  Netherlands,  before  the  arrest  of  the  foreigner  in  the  kingdom,  or, 
if  the  arrest  has  not  been  made,  before  he  has  been  summoned  before  the 
tribunal  to  be  examined. 

Art.  6.  If  the  foreigner  is  undergoing  prosecution  in  the  Netherlands 
for  an  offence  other  than  that  which  has  given  rise  to  the  request  for  ex- 
tradition, this  request  shall  not  be  granted  until  after  the  close  of  the  trial, 
and,  in  case  of  condemnation,  antil  after  he  has  undergone  his  sentence, 
or  been  pardoned. 

Nevertheless,  the  foreigner  may  be  provisionally  extradited,  to  be  tried 
in  the  foreign  state,  on  condition  that  he  shall  be  returned  to  the  Nether- 
lands after  the  close  of  the  proceeding. 
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Art.  7.  ExtraditioD  shall  be  granted  only  on  condition  that  tbe  extra- 
dited person  shall  not  be  prosecuted  or  punished  for  any  crime  or  offence 
whatever,  committed  before  his  extradition,  which  is  not  specified  in  the 
treaty,  unless  he  has  had,  for  one  month  after  his  extradition,  opportunity 
again  to  leave  the  country. 

Art.  8.  Extradition  shall  be  requested  through  the  diplomatic  channel. 

It  shall  be  granted  only  in  accordance  with  the  judgment  of  tlie  court 
of  the  arrondissement,  in  which  the  person  whose  extradition  is  requested 
has  been  arrested  or  shall  be  found. 

In  giving  judgment  the  court  shall  decide  which  of  the  articles  seized 
may  be  restoi'ed  to  the  person  whose  extradition  is  requested,  and  which 
are  to  be  surrendered  as  evidence  for  conviction. 

Art.  9.  Whibt  awaiting  the  request  through  the  diplomatic  channel 
the  foreigner  whose  extradition  may  be  requested  may  be  provisionally 
arrested  in  virtue  of  an  order  of  an  officer  of  justice  or  of  one  of  his  depu- 
ties, upon  the  request  of  the  foreign  authority  designated  by  the  treaty  as 
competent  to  issue  a  provisional  warrant  of  ai-rest. 

Articles  in  the  possession  of  the  foreigner  may  be  seized. 

If  the  provisional  arrest  has  been  made  in  virtue  of  an  order  from  a 
deputy  officer  of  justice  the  prisoner  shall  be  immediately  brought  before 
the  officer  of  justice. 

Art.  10.  After  having  heard  the  prisoner  the  officer  may  issue  a  pro- 
visional warrant  of  arrest  in  his  case,  which  shall  be  notified  to  the  pris- 
oner within  forty-eight  hours. 

The  officer  of  justice  shall  order  the  immediate  discharge  of  the  pris- 
oner, unle.s8  he  is  to  be  held  on  another  ground,  and  the  restitution  of  the 
articles  seized,  unless  there  is  another  ground  for  retaining  them,  if  the 
request  for  extradition  is  not  addressed  to  him,  together  with  the  nec- 
essary documents,  within  the  period  fixed  by  the  treaty,  which  cannot 
exceed  — 

(1)  Twenty  days,  counting  from  the  date  of  the  provisional  warrant 
of  arrest,  if  the  arrest  has  been  requested  on  behalf  of  a  European 
government ; 

(2)  Three  months,  counting  from  the  same  date,  if  the  request  has 
been  made  on  behalf  of  a  government  outside  of  Europe. 

When  the  request  for  extradition  has  been  made  within  this  period, 
proceedings  shall  be  had  in  conformity  with  the  provisions  of  articles 
13-18. 

Art.  11.  The  request  for  extradition  from  the  foreign  government 
shall  be  accompanied  by  the  original,  or  by  an  authenticated  copy  of  a 
sentence  of  condemnation,  or  of  a  bill  of  indictment  or  of  an  order  of 
commitment,  together  with  the  warrant  of  arrest,  or  of  any  other  docu- 
ment of  the  same  character  in  use  in  the  foreign  state  and  specified  in 
the  treaty. 

Art.  12.    Foreigners  whoee  extradition  is  requested  in  virtue  of  a 
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treaty,  and  whose  arrest  has  not  yet  been  effected,  shall  be  arrested.  The 
warrant  of  arrest  is  to  be  notified  to  them  within  forty-eight  hours. 

The  articles  found  in  their  possession  may  be  seized. 

The  officer  of  justice  of  the  court  of  the  arrondissement  where  the  ar- 
rest has  taken  place  shall  be  informed  of  the  arrest  within  twenty-four 
hours. 

Art.  13.  Within  three  days  after  the  arrest  and,  if  the  latter  has  not 
been  made,  or  if  it  has  been  made  before  the  request  for  extradition, 
within  three  days  after  having  received  the  order  for  it,  the  officer  of 
justice  shall  cause  the  individual  whose  extradition  is  requested  to  be 
examined  by  the  court,  and  shall  ask  the  latter  to  give  its  opinion  on  the 
admissibility  of  the  request  for  extradition. 

Art.  14.  The  person  whose  extradition  is  requested  shall  be  examined 
in  open  court,  unless  he  shall  request  a  secret  session,  or  unless  a  secret 
session  shall  be  ordered  by  the  court,  during  the  whole  or  part  of  the 
hearing,  for  grave  reasons,  which  shall  be  noted  on  the  records. 

The  examination  shall  take  place  in  presence  of  the  public  prosecutor. 

The  person  whose  extradition  is  requested  may  be  assisted  by  counsel. 
Any  person  possessing  the  qualifications  necessary  to  defend  an  accused 
person  before  the  criminal  or  correctional  court  shall  be  admitted  as 
counsel. 

Art.  15.  Within  fifteen  davs  after  the  examination,  the  couii;  shall 
transmit  its  o^nion,  and  the  judgment  spoken  of  in  art.  8,  together  with 
the  papers  in  the  case,  to  our  minister  of  justice. 

Art.  16.  Every  person  who,  having  been  arrested  or  his  extradition 
having  been  demanded,  lays  claim  to  the  possession  of  the  quality  of 
Dutch  nationality,  and  who  alleges  that  the  present  law  is  consequently 
not  applicable  to  him,  may  claim  this  quality  by  petition  addressed  to 
the  high  court  within  the  fifteen  days  following  his  examination. 

The  officer  of  justice  shall  inform  him  of  this  right,  as  soon  as  possible 
after  his  arrest,  and  it  shall  be  recalled  to  him  at  the  time  of  his  examina- 
tion. He  shall,  moreover,  be  informed  that  he  has  the  right  to  consult 
counsel  on  this  point. 

The  clerk  of  the  high  court  shall  immediately  inform  our  minister  of 
justice  of  the  filing  of  the  petition. 

Art.  17.  The  high  cburt  shall  decide  after  having  heard  the  attorney- 
general.  If  the  high  court  decides  that  the  petitioner  is  a  Netherlander, 
it  shall  at  the  same  time  decree  his  immediate  discharge,  if  he  has  been 
arrested,  unless  he  is  to  be  kept  under  arrest  for  another  reason. 

The  attorney-general  of  the  high  court  shall  immediately  inform  our 
minister  of  justice  of  the  judgment  of  the  court. 

If  the  court  decides  that  the  petitioner  is  a  Netherlander  the  articles 
seized  shall  be  restored  to  him,  unless  they  are  to  be  retained  on  another 
ground,  and  the  proceedings  before  the  lower  court,  if  they  haye  been 
commenced  without  being  concluded,  shall  be  discontinued. 
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Akt.  18.  If,  ivithin  tbe  period  fixed  by  article  16,  the  decision  of  the 
high  court  has  not  been  sought,  or  if  it  has  been  decided  by  the  oourt 
that  the  person  whose  extradition  is  requested  is  not  a  Netherlander,  the 
extradition  shall  be  granted  or  refused  by  our  minister  of  justice,  after 
having  received  the  opinion  of  the  (lower)  court. 

If  tbe  extradition  is  refused,  the  person  whose  extradition  is  requested 
shall  be  immediately  discharged,  if  he  has  been  arrested,  unless  he  is  to 
be  kept  under  arrest  for  another  reason,  and  the  articles  seized  shall  be 
restored  to  him,  unless  there  is  another  ground  for  retaining  them. 

Art.  19.  If  the  person  whose  extradition  is  requested  has  not  been 
arrested,  and  if,  being  duly  cited,  he  has  not  appeai-ed  before  the  (lower) 
court  for  examination,  the  periods  specified  in  aHicles  15  and  16  shall 
begin  to  run  from  the  day  fixed  by  the  (lower)  court  for  the  examina- 
tion. 

Art.  20.  The  government  may  authorize  the  transit  through  the  terri- 
tory of  the  Netherlands  of  a  foreigner  whose  extradition  has  been  granted 
by  a  foreign  government  to  another  government  having  a  treaty  of  extra- 
dition with  the  Netherlands,  including  the  offence  for  which  extradition 
has  been  granted  to  the  latter  state,  provided  that  the  transit  takes  place, 
so  far  as  the  escort  is  concerned,  with  the  co-operation  of  the  officials  of 
the  Netherlands. 

Art.  21.  The  government  may  order  that  the  foreigner  who  is  pro- 
visioually  detained,  or  who  is  serving  his  sentence  in  the  Netherlands, 
shall  be  temporarily  delivered  to  a  foreign  state  to  appear  in  court  or  to 
be  heard  as  a  witness  in  a  criminal  case. 

If  the  foreigner  is  serving  his  sentence  in  the  Netherlands,  the  continu- 
ance of  the  said  sentence  shall  not  be  interrupted  by  this  being  done. 

Art.  22.  The  present  law  regards  as  a  Netherlander  any  one  who  is 
held  to  be  such  by  the  provisions  of  the  civil  code. 

Persons  assimilated  to  Netherlanders  in  acoordanc&  with  the  terms  of 
article  8  of  this  code  sliall  be  considered  as  foreignera  so  far  as  the  appli- 
cation of  the  present  law  is  concerned. 

Art.  23.  All  papers  and  documents  drawn  up  in  virtue  of  the  present 
law  shall  be  exempt  from  stamping  and  registration,  and  shall  be  fur- 
nished without  charge. 

Art.  24.  The  present  law  does  not  apply  to  the  arrest  of  deserting 
seamen,  to  their  return  to  their  vessels,  and  to  the  measures  to  be  taken 
to  put  them  in  charge  of  the  consuls  of  their  nation. 

Article  2  of  the  law  of  April  6,  1875  (Bulletin  of  Laws,  No.  66),  regulating 
the  general  terms  on  which  extradition  treaties  may  be  concluded  with  for- 
eign powerSf  as  said  article  has  been  modified  in  order  to  harmonize  it 
with  the  new  penal  code. 

Foreigners  can  only  be  extradited  for  the  acts  hereinafter  enumerated, 
committed  outside  the  kingdom  :  — 
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1.  (a)  Attempt  against  the  life  or  liberty  of  the  king,  the  reigning 
qaeen,  the  regent,  or  other  head  of  a  friendly  state,  or  undertaken  with 
the  design  of  I'endering  them  incapable  of  reigning  ;  (b)  attempt  against 
the  life  or  liberty  of  the  queen  not  reigning,  of  the  heir  apparent  of  the 
throne,  or  of  a  member  of  the  sovereign  family. 

2.  Murder  or  assassination,  murder  or  assassination  committed  on  a 
child. 

3.  Threats  punishable  according  to  paragraph  2  of  article  285  of  the 
penal  code. 

4.  Abortion  procured  by  a  woman  with  child  or  by  others. 

5.  Ill-ti*eatment  causing  serious  bodily  injury  or  death,  ill-treatment 
committed  with  premeditation,  or  serious  ill-treatment. 

6.  Rape,  or  one  of  the  offences  against  morals,  punishable  according 
to  articles  243-247,  inclusive,  of  the  penal  code. 

7.  Incitement  of  minors  to  debauch,  and  every  act  having  for  its  ob- 
ject the  favoring  of  corruption  of  minors,  punishable  according  to  article 
250  of  the  penal  code. 

8.  Bigamy. 

9.  Abduction,  concealment,  suppression,  substitution,  or  changing  of 
a  child. 

10.  Abduction  of  minors. 

11.  Counterfeiting  or  altering  of  coins  or  paper  money,  undertaken 
with  the  design  expressed  in  article  208  of  the  penal  code,  or  the  putting 
in  circulation  of  coins  or  paper  money,  when  done  intentionally. 

12.  Counterfeiting  or  falsifying  stamps  and  marks,  punishable  accord- 
ing to  articles  216  and  217  of  the  penal  code. 

13.  Forgery,  punishable  according  to  articles  225  to  227,  inclusive,  of 
the  penal  code,  as  well  as  the  keeping  or  the  introduction  from  abroad  of 
notes  of  a  bank  of  circulation  established  by  virtue  of  legal  ordinances, 
with  the  intention  of  putting  them  in  circulation  as  being  neither  false 
nor  falsified,  when  the  author  knew  at  the  moment  when  he  received 
them  that  th3y  were  false  or  falsified. 

14.  False  oath. 

15.  Corruption  of  public  officials,  punishable  according  to  articles  178, 
363,  and  364  of  the  penal  code ;  extortion,  embezzlement  committed  by 
officials  or  by  those  who  are  considered  such. 

16.  Arson,  in  the  cases  foreseen  in  articles  157  and  328  of  the  penal 
code. 

17.  Illegal  destruction  of  a  building,  committed  intentionally,  punish- 
able according  to  article  352  of  the  penal  code,  or  of  a  building,  or  of  a 
structure,  in  the  cases  foreseen  in  article  170  of  the  said  code. 

18.  Acts  of  violence  committed  in  public,  with  united  forces,  against 
persons  or  property,  in  the  cases  specified  in  article  141  of  the  penal 
code. 

19.  The  illegal  act,  committed  intentionally,  of  sinking,  wrecking, 
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destroying,  rendering  unfit  for  use,  or  injuring  a  vessel,  in  the  cases  speci- 
fied in  article  1 68  of  the  penal  code. 

20.  Revolt  and  insubordination  of  the  passengers  on  board  of  a  vessel 
against  the  captain,  and  of  the  crew  against  their  superiors. 

21.  Tiie  act,  committed  intentionally,  of  endangering  a  train  on  a 
railroad. 

22.  Theft. 

23.  Swindling. 

24.  Abuse  of  a  blank  signature. 

25.  Embezzlement. 

26.  Fraudulent  bankruptcy. 

18.  Peru. 

§  506.  General  Remarks.  —  In  Peru  extradition  is  regulated 
by  a  law  promulgated  October  23, 1888.  Prior  to  that  time 
most  of  her  treaties  of  extradition,  including  that  with  the 
United  States,  were  terminated  on  notice  with  a  declaration 
of  readiness  to  conclude  new  ones. 

The  documents  accompanying  a  demand  for  extradition 
should  be  authenticated  in  the  form  prescribed  in  the  demand- 
ing country  and  by  its  Minister  for  Foreign  Affairs,  whose  au- 
thentication should  be  certified  by  the  Peruvian  diplomatic  or 
consular  agents,  or  by  some  functionary  of  the  demanding 
government  resident  in  Lima. 

A  decree  of  the  government  directs  the  extradition,  and 
is  communicated  diplomatically  to  the  demanding  country. 
The  delivery  of  the  fugitive  is  made  immediately  after  the 
agreement  to  extradite  him.  If  the  demanding  country  has 
maritime  communication  with  Peru,  the  delivery  is  made  to 
the  agents  of  such  country  at  the  most  convenient  Peruvian 
port,  and  the  fugitive  should  be  taken  from  the  country  by 
the  agents  to  whom  he  is  delivered  as  soon  as  possible.  The 
expenses  are  chargeable  to  the  demanding  government,  unless 
the  treaty  otherwise  provides. 

By  article  10  of  the  law,  the  papers  and  other  objects  relat- 
ing to  the  offence  and  the  offender  are  delivered  to  the  de- 
manding government  on  condition  that  they  be  returned  when 
the  prosecution  is  ended,  if  any  person  lays  claim  to  them.  In 
respect  to  other  property  than  that  above  specified,  resort  to 
the  civil  tribunals  would  probably  be  necessary. 
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§  607.  Peruvian  Law.  —  The  law  is  as  follows :  — 

Peruvian  Extradition  Act  of  October  23,  1888. 

Andres  A.  Cac^res,  Constitutional  President  of  the  Republic. 

Whereas  Congress  has  passed  the  following  law  :  — 
The  Congress  of  the  Repubhc  of  Peru  considering  — 
That  it  is  necessary  to  establish  the  general  principles  by  which  the 
executive  power  is  to  be  governed  in  the  treaties  which  may  be  made  on 
the  subject  of  extradition,  has  passed  the  following  law  :  — 

Article  I.  The  executive  can  hand  over  to  the  governments  of  foreign 
countries,  on  the  condition  of  reciprocity,  all  persons  accused  or  con- 
demned by  the  tribunals  of  the  nation  demanding  them,  provided  that 
the  crime  or  offence  in  question  is  specified  in  the  present  law,  and  that 
it  was  committed  within  the  territory  or  waters  or  on  the  merchant  vessels 
on  the  high  seas  of  such  nation,  or  on  its  men-of-war  wherever  they  may  be. 

Art.  II.  Extradition  may  be  granted  for  all  those  oftences  to  which 
may  be  applied  the  sentence  of  death,  penitentiary,  house  of  correction, 
forced  labor,  or  imprisonment  for  not  less  than  two  years,  according  to 
the  laws  of  Peru. 

Art.  m.  Extradition  will  not  be  granted  in  any  case  — 

1.  When  the  person  demanded  was  a  Peruvian  citizen  by  virtue  of 
birth  or  naturalization  previous  to  the  act  which  occasions  the  demand 
for  extradition.  The  case  is  excepted  of  a  nation  having  a  common  boun- 
dary where  compacts  in  regard  to  citizens  may  be  adjusted  according  to 
reciprocal  arrangements  which  can  in  no  way  be  renderad  more  oppressive 
[for  such  citizens]  than  those  made  in  this  law  for  foreigners. 

2.  When  the  offences  committed  have,  in  the  opinion  of  the  govern- 
ment of  the  Republic,  a  political  character,  or  have  been  committed  in 
connection  with  the  same. 

8.  When,  in  accordance  with  the  laws  of  Pern,  the  prosecution  for 
the  offence  which  gave  rise  to  the  demand  for  extradition  has  been 
prescribed. 

4.  When  the  person  claimed  has  been  already  tried  and  sentenced  in 
the  Republic  for  the  same  offence  or  for  another  equal  or  greater  one. 

Art.  IV.  If  the  person  demanded  is  a  slave,  the  extradition  will  not 
be  granted  except  when  the  nation  claiming  him  engages  itself  to  try  him 
as  a  free  man,  and  to  consider  him  always  as  such. 

Art.  y.  If,  at  the  trial  of  the  offence  that  gave  rise  to  the  extradition, 
it  should  be  discovered  that  the  culprit  is  guilty  of  another  distinct  and 
graver  one,  comprised  likewise  in  the  treaty  of  extradition,  or  in  this  law, 
the  government  demanding  him  can  cause  him  to  be  tried  for  this  latter 
offence,  so  informing  the  government  of  Peru. 

On  conceding  the  extradition  it  shall  be  stipulated  that  the  sentence  of 
death  shall  not  be  inflicted  upon  the  culprit,  and  the  government  shall  de- 
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mand,  to  snch  end,  on  delivering  over  the  culprit,  that  the  final  sentence 
against  him  be  comnianicated  to  it. 

Art.  VI.  In  case  that,  in  accordance  with  the  provisions  of  paragraph 
1st  of  Article  III.,  the  government  should  not  be  obliged  to  give  up 
the  culprits  demanded,  these  may  be  tried  and  punished  according  to  the 
laws  of  the  Republic,  provided  that  the  sentence  is  communicated  to  the 
government  that  has  made  the  demand  for  them. 

Art.  VII.  If  two  or  more  governments  should  solicit  the  extradition  of 
the  same  individual,  it  remains  for  Peru  to  decide  according  to  circum- 
stances, to  which  one  he  is  to  be  delivered. 

Art.  VIII.  The  demand  for  extradition  can  be  made  direct  by  a  gov- 
ernment through  the  diplomatic  channel,  or  through  any  functionary  suf- 
ficiently authorized  to  do  so,  it  l)eing  required  to  be  accompanied  by  — 

1st.  The  condemnatory  sentence  or  preliminary  proceedings  that  ac- 
cording to  the  law  of  the  country  in  which  the  offence  has  been  com- 
mitted are  sufficient  to  justify  the  arrest  and  bringing  to  trial  of  the 
person  accused. 

2d.  All  the  data  necessary  to  prove  the  identity  of  the  party  claimed  ; 
and 

3d.  A  copy  of  the  legal  provisions  of  the  claiming  nation,  applicable  to 
the  fact  that  occasions  the  demand. 

Art.  IX.  In  urgent  cases  the  provisional  detention  of  the  accused  can 
be  ordered,  if  the  government  claiming  him  solicits  it  by  postal  or  tele- 
graphic communication;  the  detention  terminating  when,  within  three 
months,  to  be  counted  from  the  arrest,  the  demand  is  not  formally  made 
in  the  manner  established  in  the  preceding  article. 

Art.  X.  When  there  is  ground  for  extradition,  the  papers  and  other 
objects  that  have  relation  with  the  offence  and  the  offenders  will  be  deliv- 
ered to  the  demanding  nation  under  condition  of  returning  them  when  the 
suit  is  terminated,  if  any  person  lays  claim  to  them. 

Art.  XI.  The  government  may  authorize  the  transit  through  the  ter- 
ritory of  the  Republic  of  the  culprits  extradited  by  neighboring  nations, 
provided  that  they  are  not  Peruvian  citizens,  requiring  the  authorities  to 
take  the  necessary  measures  to  prevent  escape. 

Art.  XII.  The  demand  for  extradition  once  made,  the  ministry  of 
foreign  relations  will  transmit  it  to  the  supreme  court,  which,  after  hear- 
ing the  fiscal  attorney,  will  give  its  opinion  upon  the  legality  or  illegality 
of  the  demand  according  to  this  law.  In  virtue  of  said  opinion,  the  Presi- 
dent of  the  Republic  will  decide  with  the  council  of  ministers  on  the  de- 
maod  for  extradition. 

^rT.  Xni.  The  executive  shall  denounce  at  their  maturity  all  the 
treaties  of  extradition  that  are  not  made  in  accordance  with  the  present 

law. 
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Let  it  be  communicated  to  the  executive  in  order  for  its  fulfilment. 

Given  at  the  chamber  of  sessions  of  Congress  at  Lima,  October  17th, 

1888. 

M.  Candamo, 

President  of  the  Senate. 

Manuel  Maria  del  Vallb, 

President  of  the  Chamber  of  Deputies, 

Jos£  y.  Akias, 

Secretary  of  the  Senate. 

Theodomiro  a.  Gadea, 

Secretary  of  the  Chamber  of  Deputies. 

To  his  Excellency  the  President  of  the  Republic. 

Now,  therefore,  I  ordain  that  it  be  published,  placed  in  circulation,  and 
be  duly  fulfilled. 

Given  at  tlie  Government  House  at  Lima,  October  23,  1888. 

Andres  A.  Cac^res. 

19.  Portugal. 

§  508.  RnlM  obBenred.  —  The  following  note,  addressed  to 
the  minister  of  the  United.  States  at  Lisbon,  sets  forth  the 
practice  in  Portugal  in  matters  of  extradition  :  — 

Ministry  of  Foreign  Affairs,  Political  Division, 

Lisbon,  December  22,  1888. 

I  have  the  honor  to  acknowledge  receipt  of  your  excellency's  note  of 
14th  inst.,  accompanying  a  circular  of  your  government  in  which  cer- 
tain questions  relative  to  extradition  of  criminals  from  this  country  are 
asked. 

I  have  to  inform  your  excellency  that  the  government  of  His  Majesty 
is  ready  at  all  times  to  consider  requests  for  extradition  made  by  nations 
with  which  it  has  no  treaty  to  that  effect,  reserving,  however,  the  right  to 
refuse. 

This  concession  is  not  subject  to  any  express  conditions  ;  it  is  of  the 
free  will  of  the  government. 

We  do  not  deliver  up  Portuguese  subjects, 

We  grant  provisional  arrest  in  compliance  with  a  request  made  diplo- 
matically by  telegraph,  or  by  writing,  affirming  the  evidence  of  witnesses 
or  previous  condemnation  of  the  individual  claimed. 

The  time  of  temporary  imprisonment  varies  according  to  the  greater  or 
lesser  distance  of  the  country  claiming  the  accused  and  consequent  facility 
or  difficulty  of  presenting  the  necessary  documents  for  the  extradition. 

The  order  of  imprisonment  is  given  by  the  administrative  authorities. 

It  is  not  necessary  to  issue  a  new  order  for  imprisonment  after  the  ar- 
rival of  the  documents  requesting  extradition. 


I 

\ 
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The  judicial  aathorities  cannot  grant  the  extradition,  and  they  do  not 
intervene  until  they  are  requested  to  do  so  by  the  individual  claimed ;  bnt 
the  usage  is  to  consult  the  attorney-general  of  the  Crown  upon  the  legality 
of  the  extradition  asked. 

The  opinion  of  the  attorney-general  of  the  Crown  is  purely  oonsultatiTe, 
but  the  executive  power  is  accustomed  to  conform  its  procedure  to  it. 

Extradition  is  granted  in  transit.  The  escort  of  the  individual  deliv- 
ered up  across  the  territory  is  made  by  the  police  of  the  country  traversed. 

There  being  no  stipulation  to  the  contrary  the  expenses  are  to  be  met 
by  the  country  requesting  the  extradition. 

All  other  points  and  even  these  are  found  printed  in  the  various  con- 
ventions, of  which  I  send  enclosed  copies  according  to  your  excellency^ 

wish. 

These  conventions  define  the  rights  now  in  force,  seeing  that  there  is 
no  general  law  which  regulates  the  granting  of  extradition. 

I  avail  myself,  etc., 

BaRBOS   GrOMBS. 

20.  Russia. 

S  509.  Memorandum  of  Ministry  of  Foreign  Affedra.  —  The 
following  translation  of  a  memorandum  furnished  by  the 
Ministry  of  Foreign  Affairs  to  the  Hon.  Lambert  Tree, 
United  States  minister  at  St.  Petersburg,  in  January,  1889, 
states  the  practice  in  extradition  in  Russia:  — 

Memorandum, 

1.  Extradition  in  Russia  is  governed  by  conventional  regulation. 
Kevertheless,  the  Imperial  government  is  free  in  the  absence  of  inter- 
national obligation  to  grant,  on  the  basis  of  entire  reciprocity,  the  snrren- 
lier  of  persons  who  have  taken  refuge  in  its  territory,  with  the  exception 
of  its  own  subjects. 

2.  The  provisional  arrest  of  a  fugitive  may  be  effected  according  to  the 
forms  and  regulations  prescribed  on  the  requisition  of  a  foreign  govern- 
ment transmitted  by  diplomatic  channel.  This  requisition,  emanating 
from  the  competent  authority  of  the  demanding  country,  should  establish  : 

(a)  The  identity  of  the  person  ; 

(ft)  His  nationality  and  calling  ; 

(c)  The  criminal  charge,  the  nature  and  date  of  the  criminal  act 

Provisional  detention  is  obligatory  by  virtue  of  a  treaty,  and  ceases 
generally  to  be  prolonged  if  within  the  delay  of  20-60  days  from  the  date 
of  the  arrest  of  the  fugitive  the  formal  demand  of  extradition  accompanied 
lyy  necessary  proofs  has  not  been  made. 

According  to  some  treaties  concluded  by  the  Imperial  government  the 
foreigner  may  be  arrested  provisionally  on  a  simple  notice  transmitted  by 
VOL.  I.  —  61 
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letter  or  telegram,  on  condition,  however,  that  this  notice  be  regularly 
given  by  diplomatic  channel. 

3.  The  warrant  of  arrest  of  the  fugitive  malefactor  charged  with  or 
convicted  of  crime  is  issued  by  the  minister  of  justice.  If  the  demand  of 
arrest  is  followed  in  time  by  a  regular  requisition  for  extradition  the  ac- 
cused is  held  in  arrest  without  any  new  warrant  for  the  purpose  being  re- 
quired. The  minister  of  justice  being  alone  charged  with  the  supervision 
and  execution  of  the  demand  of  extradition,  there  is  no  necessity  for  ac- 
tion on  the  part  of  the  judicial  authority  in  order  to  maintain  the  arrest. 
It  is  effected  under  the  care  of  the  executive  authority. 

4.  It  is  the  same  case  in  all  things  in  the  procedure  of  mattera  of  extra- 
dition ;  the  judicial  authority  takes  no  part  in  the  examination  of  the 
charges  brought  aj^ainst  the  accused  and  of  the  papers  brought  in  support 
of  the  requisition  for  extradition.  These  documents  are  transmitted  by 
diplomatic  channel  to  the  minister  of  foreign  afFaii-s,  who  states  their 
authenticity  and  communicates  them  to  his  colleague,  the  minister  of 
justice. 

5.  The  requisition  for  extradition  should  be  accoippanied  by  an  au- 
thentic legal  copy  of  the  sentence  of  the  court,  or  by  a  copy  of  warrant  of 
arrest,  or  by  any  other  judicial  document  equivalent,  rendered  by  a  judge 
or  a  magistrate,  duly  authorized  to  this  effect,  and  indicating  the  crime 
or  the  offence  of  which  there  is  question,  as  also  the  penal  provision  ap- 
plicable to  it.  The  demanding  government  is  obliged  to  furnish  these 
documents  with  the  usual  seals,  and  to  have  them  legalized  by  the  compe- 
tent agent  of  the  executive  authority.  The  official  character  of  this  latter 
should  be,  also  on  its  part^  attested  by  the  diplomatic  agent  of  the  Rus- 
sian government. 

6.  Once  that  the  requisition  by  the  diplomatic  agent  of  the  demand- 
ing government  has  been  received,  the  minister  of  foreign  affairs  examines 
it  from  the  point  of  view  of  international  law  and  of  treaty.  After  this 
first  examination,  the  demand  for  extradition,  if  regular  and  conformable 
to  the  stipulations  of  the  treaty,  is  transmitted  to  the  minister  of  justice, 
with  the  observations  which  it  may  have  elicited.  This  minister  decides 
definitely  as  to  its  action,  and  gives  notice  thereof  to  the  minister  of  for- 
eign affairs  and  to  the  minister  of  the  interior.  The  last  ensures  the 
execution  of  the  requisition  in  causing  the  arrest  of  the  fugitive  and  in 
delivering  him  to  the  foi-eig^n  authorities,  notified  by  diplomatic  agency. 

7.  The  proofs  of  conviction  and  the  objects  found  in  possession  of  the 
fugitive  are  seized,  if  necessary,  and  delivered  to  the  demanding  govern- 
ment at  the  same  time  as  the  delivery  of  the  person  arrested,  and  even  in 
the  case  when  the  extradition,  after  having  been  accorded,  might  not 
take  place  by  reason  of  the  death  or  of  the  flight  of  the  criminal.  It  is, 
however,  to  be  observed  that  the  rights  of  third  parties  to  these  objects  as 
also  the  ris^hts  of  the  Imperial  government  are  always  reserved. 

8.  The  fugitive  whose  extradition  has  been  granted  is  thereupon,  as 
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soon  as  it  can  be  done,  delivered  to  the  demanding  government  at  a  point 
on  the  frontier  indicated  in  advance  by  the  imperial  authorities.  If  the 
criminal  is  to  be  given  up  at  a  port,  the  foreign  government  has  the 
choice  of  designating  it.  According  to  some  treaties  a  period  of  three 
months  is  granted  to  the  diplomatic  agents  of  the  foreign  government  for 
the  sending  away  of  the  person  arrested,  placed  at  its  disposition. 

9.  The  transit  of  the  person  extradited  may  be  authorized  by  the  min- 
ister of  justice  on  the  simple  production  by  diplomatic  channel  of  one  of 
the  documents  in  the  case  mentioned  in  paragraph  5.  This  authorization 
could  only  be  accorded  to  the  powers  which  grant  on  their  territory  the 
same  privilege  to  the  Imperial  government. 

The  ti*ansit,  as  regards  escort,  is  accomplished  with  the  assistance  of 
Russian  functionaries,  but  at  the  expense  of  tlie  demanding  country. 

10.  All  the  expenses  caused  by  the  arrest,  detention,  and  transit  of 
the  persons  claimed,  as  also  the  expenses  of  the  delivery  and  of  the  trans- 
port of  the  objects  found  in  possession  of  the  fugitive,  are  charged  to  the 
demanding  state,  unless  otherwise  stipulated  by  special  agreement.^ 

1  At  the  fourth  session  of  the  International  Prison  Conference,  held  at  St. 
Petersbuig  in  June,  1890,  the  first  question  on  the  programme  of  the  first  or 
legislative  section  was :  By  whitt  proceedings  and  in  what  manner  is  it  possible  to 
bring  alK)ut  for  different  conntries  a  common  designation  and  a  precise  definition 
of  the  violations  of  penal  law  which  should  a])pear  in  extradition  acts  or  treaties  ? 

Mr.  Spassovitch  was  designated  to  present  the  report  upon  this  subject  to  the 
general  assembly  of  the  congress.    His  report  embraced  the  following  conclnsions : 

1.  That,  since  treaties  of  extradition  closely  depend  upon  the  particular  penal 
legislations  of  dificrent  countries  and  those  legislations  are  at  present  iiTeducible 
to  a  single  form,  it  would  be  useless  to  attempt  now  to  introdace  in  international 
conventions  uniform  denominations  of  criminal  acts  of  which  the  definitions  may 
not  be  identical.    . 

2.  That  it  would  be  desirable  for  particular  penal  legislations  to  adopt  the 
principle  of  extradition  as  a  general  rule,  with  all  the  reservations  by  which  each 
state  may  find  it  necessary  to  restrict  it. 

8.  That,  since  the  exception  tends  to  become  the  rule,  if  extradition  were 
sdoptfMl  in  principle  by  particular  legislations,  the  international  conventions  on 
extradition  should  change  the  procedure,  and,  in  place  of  the  enumeration  of 
criminal  acts  subject  to  extradition,  should  contain  an  enumeration  of  the  criminal 
acts  for  which  extradition  may  not  be  accordeil. 

H.  Reynaud,  in  hia  own  name  and  in  that  of  some  of  his  colleagues  of  the 
first  section,  jiresented  the  following  separate  conclusion :  — 

The  congress  is  of  opinion  that  the  authorities  on  criminal  law  of  various 
countries  should  consider  the  snbject  of  a  common  agreement,  with  a  view  to  give 
the  same  denomination  and  a  precise  definition  to  the  violations  of  the  penal  law 
which  may  afford  ground  for  extradition. 

The  three  conclnsions  reported  by  Mr.  Spassovitch  were  adopted,  and  the 
proposition  of  M.  Reynaud  was  adopted  as  an  additional  conclusion.  MSS.  De* 
spatch  from  Mr.  Smith,  min.  to  Russia,  to  Dept.  of  State,  July  8,  1890. 
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21.   Spain. 

§  510.  Memonuicliiin  of  Bpaniah  Foreign  Oflloe.  —  On  Febru- 
ary 13, 1890,  Mr.  Palmer,  United  States  minister  at  Madrid, 
transmitted  to  the  Department  of  State  a  translation  of  a 
memorandum  of  the  Spanish  Foreign  Office,  as  follows :  — 

1.  It  18  discretionary  with  the  Spanish  govennQent  to  grant  or  refuse 
the  extradition  of  a  person  claimed  by  another  government  in  the  ab- 
sence of  a  treaty  for  the  reciprocal  delivery  of  criminals.  Whenever 
gratuitously  conceded,  it  has  been  accompanied  by  the  specific  declaration 
that  it  was  done  under  the  principles  of  reciprocity.  This  was  done  with 
the  government  of  the  United  States  in  the  case  of  the  embezzler  of  funds 
of  the  city  of  New  York,  the  delivery  of  whom  was  requested,  although 
the  treaty  of  extradition  had  not  been  signed,  and  its  negotiation  was 
pending. 

The  Spanish  government  never  delivers  its  citizens. 

2.  A  provisional  arrest  of  the  accused  is  granted  in  accordance  with 
the  terms  of  the  treaty,  and  for  this  purpose  it  is  sufficient  to  give  notice 
by  post  or  by  telegraph  that  there  exists  a  warrant  of  arrest  The  com- 
munication must  be  made  in  due  forni  and  by  the  diplomatic  channel  to 
the  Miiii.stry  of  Foreign  Affairs  of  the  country  where  the  accused  has 
taken  refuge.  In  this  way  and  without  prejudice  to  the  official  requisi- 
tion, the  chief  of  police  or  any  other  authority  must  frequently  have 
recourse  to  the  provincial  government  to  keep  watch  over  the  accased> 
who  is  within  their  jurisdiction,  and  to  prevent  his  escape  until  the  formal 
order  of  arrest  has  been  issued. 

For  a  diplomatic  requisition,  it  is  sufficient  that  it  be  made  by  a  note 
of  the  foreign  representative,  accompanied  with  a  copy  of  the  proceedings 
of  the  court  on  which  the  requisition  for  surrender  is  based. 

The  provisional  detention  of  the  accused  lasts  during  the  time  fixed 
by  the  respective  treaties,  and  varies  from  one  to  three  months. 

8.   The  warrant  of  arrest  is  issued  bv  the  executive. 

To  make  the  formal  requisition,  it  is  necessary  to  furnish  with  it, 
through  the  diplomatic  channel,  a  new  proof  of  the  warrant  of  arrest. 

In  the  treaties  with  Great  Britain  and  the  United  States  are  specified 
the  different  steps  which  must  be  taken  in  making  a  requisition  for  the 
extradition  of  fugitives.  Tlie  documents  must  be  transmitted  to  the 
Ministry  of  Grace  and  Justice,  where  an  examination  of  them  is  made, 
and  it  is  determined  whether  the  extradition  is  allowable  or  not.  If  the 
decision  is  in  the  affirmative,  the  order  for  the  detention  of  the  fugitive 
is  issued  by  the  Ministry  of  the  Interior. 

4  The  extradition  is  conceded  by  the  Ministry  of  State,  and  notice 
thereof  is  conveyed  to  the  Ministry  of  the  Interior  in  order  that  the  neces* 
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sary  mearares  may  be  taken.    The  judicial  authorities  do  not  intervene 
for  any  purpose  whatsoever. 

Treaties  of  extradition  are  not  presented  to  the  legislature  for  approval 

5.  The  documents  must  be  presented  with  the  signatures  necessary  to 
give  them  force  and  value. 

6.  Notice  that  the  extradition  is  granted  is  conveyed  by  the  diplomatic 
channel  to  the  foreign  representative. 

7.  The  representative,  when  requesting  the  extradition  of  the  accnsed, 
solicits  at  the  same  time  the  attachment  of  the  property  found  in  the  pos- 
session of  the  fugitive,  which  is  to  be  duly  returned. 

This  point  is  treated  at  length  in  all  the  treaties. 

8.  When  the  extradition  of  the  prisoner  is  granted,  he  is  delivered 
at  the  place  desired  by  the  demanding  government.  The  English  and 
Anglo-American  governments  are  in  the  habit  of  sending  detectives  to 
take  charge  of  the  accnsed  and  to  carry  him  to  his  country  under  suitable 
guard.  In  the  treaties  are  specified  the  formalities  which  are  to  be 
observed  in  the  delivery  of  the  accused  by  sea. 

There  is  no  time  specified  in  which  the  fugitive  must  be  taken  out  of 
the  country  where  he  has  been  detained. 

9.  The  Spanish  government  concedes  the  right  of  transit  to  those  gov- 
ernments which  have  provided  for  it  in  their  respective  treaties.  It  is 
required  that  the  demand  for  this  purpose  be  made  through  the  diplomatic 
channel  and  be  accompanied  with  evidence  of  the  warrant  issued  against 
the  fugitive. 

10.  As  to  payment  of  expenses  the  provisions  of  the  treaties  must  be 
followed.  These  are  generally  to  the  effect  that  the  expenses  shall  be 
charged  against  each  government  in  their  respective  territories. 

§  511.  Caba.  —  An  illustration  of  procedure  in  Cuba  may 

^  be  found  in  the  case  of  two  fugitives  from  the  United  States 

-  named  Wallace  and  Lowitz,  charged  with  forgery  and  robbery, 

I  who  were  delivered  up  by  the  authorities  of  the  Island  of  Cuba 

in  June,  1890. 

Late  in  May,  1890,  the  Department  of  State,  upon  the  re- 
quest of  the  district  attorney  for  the  city  and  county  of  New 
York,  sent  telegraphic  instructions  to  Mr.  Williams,  the  con- 
sul-general of  the  United  States  at  Havana,  to  apply  to  the 
local  authorities  for  the  arrest  and  detention  of  the  fugitives, 
pending  the  production  of  formal  proofs  of  their  criminality. 
f  These  instructions  contained  a  particular  statement  of  the 

i  offences  charged  and  a  full  description  of  the  fugitives. 

On  May  17,  Mr.  Williams  addressed  a  communication  to 
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the  Governor-General  of  the  island,  requesting  the  arrest  and 
detention  of  the  fugitives,  on  the  charges  above  stated,  and 
later,  on  the  same  day,  another  communication  requesting  his 
Excellency  to  order  the  police  to  take  charge  of  all  the  bag- 
gage, valuables,  and  other  effects  left  by  the  fugitives  at  the 
hotel  at  which  they  were  staying,  to  the  end  that  due  note 
might  be  taken  of  the  property  with  the  intervention  of  the 
consulate-general.  On  the  same  day  Mr.  Williams  was  noti- 
fied by  the  Central  Court  of  Instruction  that  a  warrant  had 
been  issued  to  an  inspector  of  the  harbor  police  to  arrest  the 
fugitives  and  seize  their  baggage  and  any  other  objects  relat- 
ing to  the  crimes  charged.  The  men  were  arrested  on  the 
same  day,  May  17.  Two  days  later.  May  19,  Mr.  Williams 
was  officially  advised  that  an  inventory  had  been  ordered  to 
be  taken  of  the  baggage  of  the  fugitives,  and  was  invited  to 
be  present  when  it  was  made.  On  May  20,  an  inventory  of 
the  baggage  was  made,  in  the  presence  of  the  vice-consul- 
general  of  the  United  States ;  but,  as  the  valuables,  consti- 
tuting the  proceeds  of  the  crimes,  were  not  found  in  it,  Mr. 
Williams  on  the  same  day  addressed  a  communication  to  the 
Judge  of  Instruction  of  the  Central  District,  before  whom  the 
proceedings  were  pending,  stating  that  there  were  strong  sus- 
picions that  the  prisoners  had  a  large  amount  of  money  or 
valuables  on  their  persons,  and  asking  the  judge  to  order  that 
a  rigorous  search  be  made  of  their  persons  and  effects  at 
police  headquarters,  together  with  seizure  of  all  valuables 
that  might  be  found.  Mr.  Williams  further  designated  the 
vice-consul-general  to  represent  the  consulate-general  on  that 
occasion.  The  second  search,  however,  did  not  result  in  the 
discovery  of  the  property  sought  for,  consisting  of  certain 
stolen  bonds,  which  had  been  deposited  by  the  prisoners  at  a 
banker's,  and  were  afterwards  voluntarily  handed  over  by 
them  to  the  consul-general,  by  whom  they  were  sent  to  the 
United  States. 

Before  the  arrival  of  the  formal  proofs  one  of  the  prisoners, 
Wallace,  expressed  his  willingness  to  return  to  the  United 
States  without  further  formalities.  On  June  4,  1890,  the 
proofs  having  arrived,  the  court,  upon  the  petition  of  the 
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consul^eneral,  previously  presented,  issued  a  decree  declaring 
the  extradition  of  the  prisoners  to  be  according  to  law.  Of 
this  decree,  Mr.  Williams,  the  consul-general,  was  at  once 
informed  bv  the  Governor-General,  and  it  was  also  stated  that 
it  was  the  will  of  the  Governor-General  that  the  civil  govern- 
ment of  the  province  of  Havana  should  lend  everj  assistance 
in  the  custody  and  conveyance  of  the  parties  under  arrest. 
On  the  same  day,  June  4,  the  civil  governor  informed  Mr. 
Williams  that  the  instructions  of  the  Governor-General  had 
been  received,  and  that  an  order  had  accordingly  been  issued 
to  the  chief  of  police  for  the  delivery  of  the  prisoners  to  him, 
in  custody,  as  soon  as  be  might  ask  for  their  embarkation. 
On  June  7,  Mr.  Williams  wrote  the  chief  of  police  the  follow- 
ing note :  — 

''  In  view  of  the  order  issued  by  the  Governor- General  and  communi- 
cated to  you  by  the  civil  governor  of  the  province,  and  by  the  judge  of 
the  Central  District,  according  to  your  note  of  the  4th  instant,  respecting 
the  extradition  of  the  American  citizens,  Robert  L.  Wallace  and  J.  B. 
Lowitz,  now  under  arrest  and  placed  at  my  disposal,  I  have  to  ask  you  to 
be  pleased  to  order  that  they  be  delivered  on  board  the  American  steamer 
*  Saratoga '  to  sail  to-day  at  5  p.  m.  for  New  York,  to  Mr.  Thomas  F. 
Adams  and  Mr.  Robert  M.  McNaught,  duly  authorized  to  receive  them 
by  the  President  of  the  United  States,  and  who  will  receipt  for  them." 

The  prisoners  were  accordingly  delivered  up. 

22.  Sweden  and  Norway. 

§  512.    Report  of  TTnited  Statea  BClniater.  —  On  May  15, 1890, 

Mr.  W.  W.  Thomas,  Jr.,  United  States  minister  at  Stockholm, 
made  a  report  on  extradition  in  Sweden  and  Norway.  The 
answers  in  the  report  arc  numbered  to  correspond  with  the 
interrogatories  of  the  circular  of  November  26,  1888.  The  re- 
port is  as  follows :  — 

1.  In  both  Sweden  and  Norway  the  king  possesses  the  authority,  after 
examination  of  the  case,  to  surrender  the  subjects  of  foreign  states  who 
have  been  guilty  of  crimes  which  do  not  come  under  the  Swedish  or 
Norwegian  jurisdiction,  even  in  the  absence  of  any  treaty  making  such 
extradition  obligatory. 

In  Norway  the  extradition  cannot  in  certain  cases  take  place,  except 
on  condition  of  reciprocal  procedure  on  the  part  of  the  demanding  gov- 
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ernment,  namely,  either  when  the  crime  is  eommitied  on  Norwegian  ter- 
ritory againttt  a  foreign  state  or  its  subjects,  or  when  a  crime  committed 
in  a  foreign  land  is  directed  against  a  Norwegian  citizen.^  If,  however, 
the  crime  is  committed  in  a  foreign  country  against  a  foreigner,  the  Nor- 
wegian government  possesses  full  authority  unconditionally  to  grant  or 
refuse  the  requested  extradition  according  to  the  circumstances  of  the 


In  Sweden,  on  the  other  hand,  the  declaration  of  reciprocity  is  not  a 
conditio  sine  qua  non  for  granting  a  requested  extradition  in  the  ab- 
sence of  treaty  stipulation.  Neither  is  the  Swedish  government  inclined 
to  bind  itself  to  reciprocal  action  when  such  is  demanded  by  another  state 
as  a  condition  for  conceding  a  requested  extradition  for  which  no  treaty 
provisions  can  be  invoked. 

In  other  respects  the  conditions  in  both  of  the  United  Kingdoms  are 
the  same;  viz.,  that  the  crime  is  of  a  certain  importance  and  punishable 
by  the  laws  of  the  United  Kingdoms  ;  that  some  extradition  paper,  war- 
rant for  arrest,  judgment  of  a  court,  or  decree  of  indictment  is  produced  ; 
and  furthermore  that  the  request  for  extradition  is  made  in  a  diplomatic 
way.  With  respect  to  the  nature  of  the  extradition  documents  there  are 
no  precise  rules  in  force,  since  different  cases  demand  greater  or  leas 
particularity  in  this  regard. 

The  United  Kingdoma  do  not  surrender  their  own  subjects, 

2.  Provisional  arrest  of  a  fugitive  may  be  granted. 

In  Sweden  it  is  required  generally,  though  not  without  exceptions,  that 
the  request  therefor  shall  be  made  in  a  diplomatic  way.  In  Norway  the 
request  can  be  made  directly  to  the  Department  of  Justice  and  Police, 
but  not  to  courts  or  police  authorities. 

The  diplomatic  request  is,  however,  the  surest  way,  unless  the  greatest 
haste  be  necessary.  In  both  kingdoms  the  request  for  provisional  arrest 
can  be  made  by  telegraph ;  only  the  treaty  of  the  United  Kingdoms  with 
Portugal  provides  for  the  transmission  of  the  order  of  arrest  as  a  condition 
precedent  thereto.  The  request  for  provisional  arrest  should  contain  the 
information  that  the  order  of  arrest  is  issued,  and  also  specify  the  crime 
of  which  the  fugitive  is  guilty. 

The  extradition  treaties  of  the  United  Kingdoms  with  the  following 
powers  specify  a  certain  period  within  which  the  necessary  extradition 
papers  shall  be  delivered,  viz.  :  — 

France  (§  9),  six  weeks;  Belgium  (§  4),  three  weeks;  Italy  (§  11), 
shortest  possible  time  ;  Luxemburg  (§  4),  one  month;  Spain  (§  8),  six 

^  In  explanation  of  this  statement  it  should  be  observed  that  under  the  law  of 
Norway  foreigners  are  judged  in  that  country  for  offences  committed  elsewhere  to 
the  prejudice  of  Norway  or  of  Norwegian  subjects,  if  the  king  orders  the  prosecution 
before  the  Norwegian  tribunals.  The  law  of  Sweden  is  the  same.  Report  on  Ex- 
traterritorial Crime,  ftc.,  pp.  47,  48,  by  the  author  of  the  present  work ;  Govern- 
ment Printing  Office,  1887 ;  For.  Rel.,  1887,  p.  767  et  seq. 
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weeks;  Germany  (§  9)»  six  weeks  ;  Austria-Hungary  ({  9),  shortest  pos- 
sible time  ;  Portugal,  three  months.  Otherwise  there  are  no  specified 
regulations  respecting  the  time  daring  which  the  fugitive  can  be  detained 
in  custody. 

8  and  4.  lu  Sweden  it  is  the  province  of  the  King  alone,  when  the 
surrender  of  a  foreigner  is  requested,  to  decide  whether  there  be  cause  for 
his  arrest  and  surrender,  and  to  give  order  thereon.  Such  matters  are  dia* 
posed  of  by  the  King  in  Council  upon  the  report  of  the  Minister  of  Jus- 
tice, consequently  in  an  administrative  way.  it  follows  therefore  that  the 
courts  have  no  jurisdiction  over  such  cases.  It  sometimes  happens  that 
the  executive  authority,  having  power  lo  make  arrests  upon  request  of  the 
proper  foreign  authority,  permits  a  criminal  who  has  escaped  into  Sweden 
to  be  placed  under  arrest ;  but  the  case  is  immediately  reported  to  the 
King,  who  announces  his  approval  or  annulment  of  the  proceedings.  In 
case  of  a  provisional  arrest,  if  the  King  find  valid  cause  therefor.  His  Ma- 
jesty's order  issued  to  the  executive  authority  would  undoubtedly  contain 
the  direction  that  the  fugitive  be  detained,  until  it  was  otherwise  ordered. 
Therefore  no  new  order  of  an^est  would  be  necessary  on  receipt  of  the 
formal  requisition  for  extradition.  Upon  requisition  being  made  to  Nor- 
way for  the  surrender  of  a  foreigner,  the  Norwegian  Department  of  Jus- 
tice decides  in  the  first  instance  whether  in  accordance  with  existing 
extradition  treaties,  or,  in  case  such  do  not  exist,  with  the  nature  of 
the  case,  there  be  cause  for  granting  the  requisition,  and  especially 
whether  the  criminal  shall  be  arrested  and  detained.  If  the  Department 
find  cause,  it  takes  measures  for  the  arrest  and  detention  of  the  fugitive  if 
his  whereabouts  be  known. 

According  to  the  new  Norwegian  law  of  criminal  procedure,  which 
went  into  force  January  1,  1890,  the  decree  of  a  court  is  as  a  rule  required 
as  a  condition  for  the  arrest  of  a  criminal,  or  if  time  do  not  permit  this, 
an  order  from  the  prosecuting  authority.  The  person  arrested  shall  as 
soon  as  pomible  be  brought  before  the  judge  designated  in  the  decree  or 
order,  who  after  having  heard  the  statement  of  the  accused,  and  whatever 
other  evidence  may  be  offered,  decides  provisionally  whether  the  accused 
shall  be  held  under  arrest  or  not.  A  copy  of  the  record  of  the  proceed- 
ings so  conducted  w  submitted  without  delay  to  the  court  before  which  the 
preparatory  investigation  was  begun  or  the  accusation  was  made,  which 
has  power  by  a  judgment  to  determine  whether  the  accused  shall  be  de- 
tained or  not. 

These  provisions,  however,  apply  only  to  criminals  who  are  subject  to 
the  criminal  Uw  of  Norway.  Concerning  fugitives  of  foreign  nationality 
who  are  demanded  by  a  foreign  government  it  is  apprehended  that  the 
request  of  the  Department  would  be  acceded  to  without  examination  be- 
ing made  by  any  other  authority.  But  even  in  this  case  the  accused  must 
be  brought  as  speedily  as  possible  after  his  arrest  before  the  nearest  court, 
whose  duty  it  is  to  take  down  his  statement.     A  copy  thereof  is  sent  to 
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the  Department,  which  after  a  closer  examination  of  the  case,  with  the 
help  of  whatever  evidence  may  he  accessible,  together  with  the  statement 
of  the*  accused,  determines  or  causes  it  to  be  determined  whether  the 
criminals  shall  be  surrendered  or  not. 

From  the  foi*egoiug  statements  it  will  be  seen  that  a  foreign  govern- 
ment cannot  by  direct  application  to  a  Norwegian  court  or  prosecuting 
authority  effect  the  arrest  of  a  criminal.    " 

5.  Since  extradition  cannot  be  granted  until  the  requisition  therefor 
has  been  made  in  a  diplomatic,  or  in  the  absence  of  a  diplomatic  agent, 
in  a  consular  way,  no  other  requirement  is  made  for  proving  the  authen- 
ticity of  the  extradition  papers,  than  that  they  are  provided  with  the  sig- 
nature and  seal  of  the  proper  authorities  of  the  demanding  government, 
which  signatures  and  seals  should  be  legalized  by  the  said  government's 
legation,  or  one  of  its  consulates  in  the  United  Kingdoms.  In  case  the 
extradition  papers  are  delivered  by  copy,  such  copy  should  be  officially 
authenticated. 

6.  The  decision  granting  or  denying  a  requested  extradition  is  made 
in  Sweden  by  the  King  in  Council,  and  in  Norway  by  the  Royal  Nor- 
wegian government's  Department  of  Justice  and  Police.  This  decision 
is  imparted  to  the  demanding  government  by  a  communication  from  the 
Royal  Foreign  Office  at  Stockholm  to  the  diplomatic  agent  or  consul  who 
made  the  request  for  extradition. 

7.  In  most  of  the  existing  treaties  between  the  United  Kingdoms  and 
foreign  powers  (viz.,  with  Italy,  Austria,  Belgium,  Spain,  Netherlands, 
Germany,  Luxemburg,  England  and  France),  there  are  provisions  re- 
specting the  surrender  of  certain  property  which  the  fugitive  has  brought 
with  him.  In  such  cases,  it  is  the  duty  of  the  authorities  who,  according 
to  His  Majesty's  decision,  make  the  arrest  of  the  accused,  also  to  take 
possession  of  any  specified  effects  so  that  the  same  may  be  delivered  to 
the  demanding  government.  Furthermore,  in  those  cases  where  there  ex- 
ists no  agreement  between  the  United  Kingdoms  and  foreign  powers  con- 
cerning the  seizure  of  such  goods,  these  would  undoubtedly,  as  a  rule,  be 
surrendered  to  the  demanding  government  at  the  same  time  with  the  de- 
livery of  the  criminal,  the  stolen  goods  or  implements  used  by  the  accused 
in  the  commission  of  the  crime  in  question,  also  all  effects  shown  to  be 
the  property  of  the  accused,  provided  a  request  therefor  be  made. 

8.  As  soon  atf  a  decision  is  made  upon  the  extradition,  the  demanding 
government  is  informed  in  the  manner  above  indicated  that  the  criminal 
is  placed  at  its  disposition,  to  be  delivered  to  its  police  either  in  the  city 
where  the  criminal  is  detained  or  in  some  suitable  place  on  the  frontier  ; 
and  His  Majesty*s  decision  in  this  respect  would  depend  largely  upon  the 
cost  of  transportation,  unless  the  treaty  contains  express  provisions  thereon. 
In  case  the  costs  of  transportation  are  paid  exclusively  by  the  demanding 
government  (as  in  the  case  of  the  United  States),  the  criminal  could  be 
delivered  up  in  that  harbor  or  city  most  convenient  to  the  demanding 


FOREIGN  LAWS  AND  PRACTICE.  811 

gOTemmeDt.     The  crimiual  should  be  taken  out  of  the  conutry  within 
the  shortest  {K)8sible  time.    An  exact  time  is  in  general  not  prescribed. 

9.  The  United  Kingdoms  have  entered  into  treaty  arrangements  with 
only  three  countries,  viz.:  Belgium  (§  11);  Netherlands  (§  15);  and 
Luxemburg  (§  10),  concerning  the  transit  of  criminals  snrrendered  by 
a  third  state.  In  cases  other  than  those  falling  within  the  above  treaties, 
should  a  request  be  made  to  conduct  over  Swedish  territory  a  criminal, 
whose  extradition  had  been  demanded  by  a  foreign  government  from  a 
third  power,  the  King  can  render  a  decision  upon  the  case  according  to 
the  circumstances  thereof,  and  if  the  request  is  granted  His  Majesty  can 
also  decide  concerning  the  custody  of  the  criminal  while  in  transit,  and 
all  other  matters  connected  therewith. 

In  Norway  the  decision  is  made  by  the  Department  of  Justice  and 
Police,  which  usually  demands  that  the  transit  should  be  made  in  a  safe 
manner,  especially  that  the  criminal  should  be  accompanied  by  a  police 
functionary.  Except  in  special  cases  it  is  not  deemed  necessary  that  the 
transit  should  be  made  under  the  custody  of  the  Norwegian  police. 

The  request  for  the  transit  of  criminals  across  the  territory  of  the 
United  Kingdoms  should  be  made  in  a  diplomatic  way,  and  authenticated 
copies  of  the  usual  extradition  papers  be  presented.  Furthermore  the 
crime  should  be  such  as  would  warrant  the  granting  of  direct  extradi- 
tion according  to  treaties. 

10.  Most  of  the  extradition  treaties  concluded  between  the  United 
Kingdoms  and  foreign  lands  provide  that  the  expenses  connected  with  the 
arrest  and  surrender  shall  be  paid  by  the  government  within  whose  borders 
these  measures  have  been  instituted.  According  to  the  treaty  of  the 
United  States,  however,  all  expenses  must  be  borne  by  the  demanding 
government. 

United  States  Legation, 

Stockholm,  May  15,  1890. 

List  of  Treaties  of  Exlradition  concluded  by  the  United  Kingdoms  of  Sweden 

and  Norway  with  Foreign  Powers, 

United  SUtes,  —  Convention  of  March  21,  1860. 

Belgium,  —  Convention  of  April  26,  1870. 

Belgium,  —  Declarations  of  November  6,  1877. 

Great  Britain  and  Ireland,  —  Convention  of  June  26,  1878. 

France,  —  Convention  of  June  4,  1869. 

Italy,  —  Convention  of  September  20,  1866. 

Italy,  —  Declarations  of  May  28,  1878. 

Luxemburg,  —  Convention  of  July  21,  1883. 

Holland,  —  Convention  of  March  11, 1879. 

Portugal,  —  Convention  of  December  17,  1868. 

Spain,  —  Convention  of  May  15,  1885. 

Germany, — Convention  of  January  19,  1878. 

Austria.  —  Convention  of  July  2, 1868. 
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28.  Switzerland, 

§  513.  R6vl6w  of  M.  Martin.  —  The  following  is  summarized 
from  a  discussion  of  extradition  procedure  in  Switzerland  (18 
Revue  de  droit  int.  et  dc  l^g.  comp.,  1881,  pp.  49-51),  by 
M.  Alfred  Martin,  an  advocate  of  Geneva  :  — 

Demands  for  arrest  are  addressed  to  the  executive  authority.  In  some 
of  the  treaties  it  is  provided  that  such  demands  may  be  directly  made  to  a 
judicial  or  administrative  authority  of  one  of  the  two  states. 

When  a  demand  for  arrest  is  received  the  federal  council  asks  the  gov- 
ernment of  the  canton  ^here  the  fugitive  resides  to  arrest  him. 

The  individual  who  has  been  provisionally  arrested  has  the  right  to 
contt*.8t  the  demand  for  extradition.  If  he  pretends  that  the  demand  is 
oontrai7  to  the  existing  treaty  between  Switzerland  and  the  demanding 
country,  the  matter  is  submitted  to  the  examination  and  decision  of 
the  judicial  power.  If  the  fugitive  does  not  contest  the  application  of 
the  treaty,  the  executive  orders  and  carries  out  the  extradition.  But  if 
he  brings  the  matter  before  the  federal  tribunal,  its  decision  is  final.  The 
federal  council  is  depiived  of  its  control  over  the  affair. 

By  a  judgment  of  the  federal  tribunal  of  March  22, 1879  {arr$l  Massit), 
it  was  decided  that  treaties  of  extradition  are  like  laws  of  procedure,  and 
that  in  general  they  apply  upon  their  promulgation  to  all  prior  acts. 

It  is  an  acknowledged  principle  that  extradition  can  only  take  place 
for  an  act  committed  outside  of  the  territory  of  the  state  on  which  the 
requisition  is  made.  The  federal  court  referred  to  this  elementary  rule 
in  a  very  recent  decision  relative  to  a  requisition  from  France  with  regard 
to  an  act  which  had  been  committed  on  Swiss  territory.  Of  course  the 
extradition  was  refused. 

It  is  also  indisputable  that  an  act,  in  order  to  give  rise  to  extradition, 
must  have  a  penalty  attached  to  it  by  the  law  of  the  country  on  which  the 
requisition  is  made.  The  federal  court  made  application  of  this  principle 
in  a  very  interesting  case.  It  consisted  in  a  demand  for  extradition  made 
by  Germany  for  embenslement.  The  accused  had  taken  refuge  in  the  can- 
ton of  St.  Gall.  Now,  according  to  the  law  of  that  canton,  a  prosecution 
can  be  instituted  for  that  act  only  on  the  complaint  of  the  person  wronged, 
and  the  criminal  proceedings  had  been  instituted  officially.  For  this  rea- 
son the  extradition  was  refused. 

Still  it  is  not  necessary  that  the  act  charged  be  designated  in  the  same 
way  in  the  two  codes  ;  it  is  sufficient  that  the  act  be  considered  a  crime 
or  an  offence  by  the  two  codes. 

The  multiplicity  and  variety  of  the  laws  of  the  cantons  sometimes  ren- 
der the  application  of  the  international  conventions  a  little  difficult 
Take,  for  instance,  an  act  which  is  punishable  in  almost  all  the  republics 
composing  the  confederation,  but  which  is  not  mentioned  in  the  code  of 
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the  canton  in  which  the  fugitive  is.  Can  it  be  said  that  the  act  is  not 
paniahable  in  Switzerland?  Must  the  extradition  be  refused?  The  fed- 
eral court  has  admitted  that  Switzerland  may  grant  the  extradition  of  a 
person  for  acts  which  are  punished  by  the  code  of  Germany  on  the  one 
haDd,  and  by  a  certain  number  of  Swiss  codes  on  the  other,  when  Ger- 
many makes  the  requisition,  provided  that  the  repression  of  such  acts  is 
in  conformity  with  the  general  interests. 

It  should  be  observed  that  the  court,  in  this  decision,  bases  its  action 
on  the  fact  that  the  treaty  with  Germany  does  not  require  that  the  act 
with  which  the  accused  is  charged  be  punishable  under  the  codes  of  both 
coantries.  The  decision  would  probably  be  different  if  the  application  of 
another  treaty  was  concerned. 

Persons  surrendered  to  the  country  making  the  requisition  cannot  be 
tried  for  any  act  except  that  for  which  the  extradition  was  granted.  Ap- 
plication was  made  of  this  rule  in  the  case  of  two  persons  surrendered  to 
Switzerland,  one  by  Holland,  the  other  by  England,  as  charged  with  a 
certain  offence.  They  were  demanded  from  Switzerland  by  the  Grand 
Dnchy  of  Baden  as  being  guilty  of  another  offence.  The  extradition 
was  refused  as  long  as  Holland  and  England  withheld  their  consent. 

§  514.  Other  Information. — In  a  recent  case  one  Fleurj- 
Martinet,  an  ex-director  of  the  Bank  of  Paris,  was  convicted 
par  contumace :  (1)  In  France,  for  abuse  of  confidence  and 
swindling,  and  condemned  to  tliree  years'  imprisonment  and 
to  pay  a  fine  of  500  francs ;  (2)  in  Belgium,  for  abuse  of  con- 
fidence and  embezzlement  of  257,000  francs,  and  condemned 
to  imprisonment  for  seven  years  and  ten  months,  and  to  pay 
a  fine  of  several  thousand  francs.  Having  fled  to  Switzerland, 
his  extradition  was  demanded  by  the  French  government  on 
the  charge  of  crime  in  France.  While  this  demand  was  pend- 
ing, his  extradition  was  demanded  by  the  government  of  Bel- 
gium for  the  ofifcnce  committed  in  that  country.  By  the  7th 
article  of  the  treaty  between  France  and  Switzerland  of  1869, 
it  is  provided  that  where  two  or  more  demands  are  made  for 
the  extradition  of  the  same  fugitive,  preference  shall  be  given 
to  that  based  on  the  gravest  offence.  Fleury-Martinet  was  ac- 
cordingly delivered  np  to  Belgium.  It  is  to  be  observed  that 
the  conviction  par  contumace  is  not  definitive,  but  may  be  set 
aside  on  motion  of  the  defendant,  who  is  then  entitled  to  his 
trial.i 

1  Journal  dn  droit  int.  priv^  1889,  p.  603 


t 


/I 


^^^m-3' 


«1 


3  bios  0b2  mib  ■)&?     % 


816  EXTRADITION. 

treaty  of  Daturalization  which  is  still  in  negotiation.  I  fail  to  see  what 
the  one  treaty  has  to  do  with  the  other,  and  know  of  no  valid  reason  why 
the  former  treaty  shonld  not  be  binding.  In  any  event  such  a  treaty  has 
mach  more  advantage  for  Turkey  than  for  America,  in  that  fugitive 
American  citizens  can  be  extradited,  as  it  were,  under  the  power  vested 
in  our  consyls  by  reason  of  extraterritoriality. 

Although  Turkey  has  no  other  treaty  of  extradition  than  with  the 
United  States,  yet  provisions  are  contained  in  the  ancient  capitulations 
with  Russia  and  with  Austria,  by  which  it  is  provided  that  they  recipro- 
cally will  surrender  certain  classes  of  fugitives,  such  as  sailors  and  slaves, 
provided  they  have  not  embraced  the  religion  of  the  country  of  refuge, 
which  in  Turkey  would  be  equivalent  to  a  change  of  nationality. 

I  am  informed  at  the  Porte  that  a  recent  arrangement,  not  in  the  form 
of  a  convention,  but  by  exchanged  notes,  has  been  entered  into  between 
it  and  Russia  for  reciprocal  extradition,  and  a  similar  arrangement  is  in 
course  of  negotiation  also  with  Roumania. 

I  am  also  informed  at  the  Porte  that  it  has  never  interfered  with  or  ob- 
jected to  the  right  of  transit  across  its  territory  of  criminals  surrendered 
by  a  third  state  to  a  foreig^n  government. 

No  law  on  the  subject  of  extradition  exists  in  this  empire. 
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